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Tiacatton, 


church, or reſerved for the ſucceſlor ; but by ſpe 


have the ſame, or ſome part thereof: ſo alſo, it is ſaid, 
the king might take the profits of a free chape!, and the 
patron of : donative the profits of ſuch donative, during 
the time of vacation. Lind. 137. Gibſ. 749. 

But by the ſtatute of the 28 H. 8. c. 11. it is enaQted 
as foll wweth : viz. Foraſmuch as in the flatute for the pay- 
ment of firſt fruits, it is not declared who Hall have the fruits 
tithes aul other profits of Spiritual promotrons offices benefices 
and dignities, during the time of vacation there; ; divers of 
the archbiſho1s and biſhops of this realm have not only when the 
time of the taking of tithes hath approachet defeFred the colla- 
tion of ſuch benefices as have been of their 'own patronage, but 
a? have upon preſentations of clerks made unto them by the 
Juſt patrons deferred to inſtitute indud! and admit the ſame 
clerks, tz the intent that they might receive to their own uſe 
the ſeme tithes growing and ariſing during the vacation : 0 
that thro ſuch delays (over and "above the firſt fruits) tiney 
have been conſtrained to loſe all or the moſt part of one year's 
profits, ts their great l;ſs and hindrance : it is therefore enacted, 
that the tithes, jruits, oblations, obventions, emoluments, com- 
modities, advantages, rents, and all other whatſoever revenues 
caſualties and profits, certain and uncertain, belonging t9 any 
archdeaconry, deanry, prebend, parſonage, vicarage, hoſpital, 
wardenſvip, proveſtfhip, or other ſpiritual promotion beiiefice 
dignity or office, growing or coming during the time of vaca- 
tron, ſhall belong to ſuch perſon es ſhall be thereunto next pre- 
= /er:ted, promoted, in/lituted, inducted, or admitted, towards the 
Payment of his firſt fruits. 
ud if any archbiſhop, biſhop, archdeacon, ordinary, or any 
other per/7n or perſons ta their uſes and behoof, ſhall receive or 
take the ſame, and Sail not upon reaſonable requeſt render the 
fame to the next incumbent lawfully inſtituted inducted or ad- 
mitte, or fhall let or interrupt the ſaid incumbent to have the 
fame; he ſhall forfeit treble value, half to the king, and baif 
to the incumbent, to be recovered in any of the king's courts. 
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vacation were to be laid out for the benefit of the tbe profits 
during the va» 


of} . cancy 0! a be- 
cial privilege or cuſtom, the biſhop or archdeacon might netice, 


1. »Y the common law of the church, the profits of the who fall have 
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2 Uacation. 
To ſuch perſon as ſhall be thereunts next preſented, promoted, 


inflituted, inducted, or admitted] In order to receive the 
benefit of this clauſe, it is not abſolutely neceſſary, that 
the clerk be preſented by the lawful patron ; but if he get 
inſtitution and induction, tho' he is af:erwards removed 
by guare impedit, he, and not the clerk who comes in 
upon ſuch removal, ſhall have the profits of the vaca- 
tion, And the reaſon is, becauſe till he is removed, he 

is incumbent de fats, and as ſuch is liable to all burdens 
and duties, and is therefore in reaſon and equity intitled 
to all the profits. 1 Rol. Rep. 62. Gibſ. 749. 

But in caſes where the inſtitution and induction are de- 
clared by law to be ipſo facto void (as in cafe of ſimony, 
or the like), there the church having been really never 
full ſince the death of the foregoing incumbent, and b 
conſequence the vacancy till continuing, there the pro- 
fits of courſe ſhall paſs to him who ſhall be next preſented, 
inſtituted, and inducted, Gib. 749. 

But tho' the church doth become void by the omiſſion 
of ſume ſubſequent duty to be performed, yet having been 
full by inſtitution and induction, and the perſon thereby 
liable to the payment of firſt fruits, he ſhall not loſe the 
profits of the vacation; only the profits from the time of 
ſuch avoidance ipſo facto will go to the next incumbent, 
as profits of the vacation, which commenceth from thence, 2 
Gib. 749. ** 

Inducted or admitted] This cannot be underſtood diſ- 
junctively, as if preſentation or admiffion (without inſti- 
tution and induction) intitled the ſucceſſor to the profits 
of the vacation; but admiſſion here (coming after induc= IR 
tion) was plainly added, to include thoſe preferments 
which are not taken by inſtitution and induction. And 
alcho' in preferments which are ſo taken, inſtitution gives 
a right to eater upon and take the profits as well of the 
vacation, as others; yet that which alone can give a right 
to ſue for them, is induction, Grb/. 749. 

vequetrationif- 2, Anciently, upon the death of an incumbent, with- 

G 91.2 221% out any formal ſequeſtration, the rural dean was to take 

1 the vacant benefice into his ſafe cuſtody, and to provide 
for the neceſſary cure of ſouls; and to take care that the 
glebe land was ſeaſonably tilled and fowed, to the belt 
advantage of the ſucceſſor, t whom they were to give up 
the intermediate profits, and be allowed their neceſſar 
charges, which upon diſpute were to be moderated by the 
biſhop or his official, But the canon lawyers in proceſs 
of time deprived the country deans of this, as well as of 


all 


— 


Uacation. 3 


dn other parts of juriſdiction; and the chancellors of 
biſhops, or their archdeacons, . laid claim to the cuſtody 


1 of vacant churches, and by forms of ſequeſtration aſſigned 
them over to the oeconomi or lay guardians of the church. 

d Ken. Par. Ant. 647. | f 

n For now, the ordinary way of managing the profits of 

i- XZ vacation is by ſequeſtration granted to the churchwardens. 

e Upon conſideration of which, Dr Watſon and Dr Gibſon 

15 take occaſion to wiſh, that ſome of the neighbouring cler- 


d gymen might be appointed, and would take upon them 
the trouble of that office, in inſpecting and managing the 
profits, and of ſupplying or providing for the eure; and 
that the ordinary, in granting patents, would not convey 
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er to chancellors, commiſſaries, or officials, the right of 
Yy granting theſe ſequeſtrations in times of vacation, but 
- FX would reſerve it to their own immediate cogniſance ; ſince 
„, I it is a point in which the intereſt of the church and 
x clergy, and alſo the immediate care of ſouls for the time, 
n N are ſo nearly concerned. Grb/. 749. 
2 3. The churchwardens, having taken out a ſequeſtra- Management of 
5 uon under the ſeal of the office, are to manage ali the the profits. 
e MZ profits and expences of the benefice for the ſucceſſor; to 
F plough and ſow the glebe, gather in tithes, threſh out and 
t, ſell corn, repair houſes, make up his fences, pay his 
* 8 tenths, ſynodals, and procurations ; and what other things 
= are necelfiry during the vacation, 
.. But the ſequeſtrators cannot maintain an action for 
—tithes in their own name, at common law, nor in any 
's of the king's temporal courts; but only in the ſpiritual 
ls court, or before the juſtices of the peace in ſuch ces as 
8 the law impowers them to hear and determine, 70% 122. 
d Thus in the caſe of Berwick and Swanton, T. 692, it 
8 was re ſolved, that a ſequelirator canuet bring a be alone 
e for tithes ; becauſ- he is but a+ a bailiff, and accountable 
t to the biſhop, and has no intereſt. Bunb. 192. 

4. By the ſtatute of 28 H. 8. c. 11. I ſhall be lawful Swply of the 
= to every archbiſhop, biſh»Þ, archaeacn, aud ordinary, their Lure. 
e officers and miniflers, to retain in ih ir c://lay jy much of the 
e profits of the vacation, as ſhall be ſufficient to g unte ſuch 
c perſon as ſhall ſerve the cure his reaſonable ipend or ſalary. 

+ . 

p And if the fruits of the vacation be not ſufficient to pay the 
y cu ate ſtipend and wages for ſerving the cure the vacation 
e time; the ſame ſhall be borne, and paid by the next incumbent, 
s within fourteen days next after he bath the poſſeſſion of his liu- 
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And it may be ſafeſt for the churchwardens, to get it 
ſtated by the ordinary, when they take out the ſequeſtra- 
tion, what they are to pay to the curate weekly for the 


ſerving of the cure; and then there can be no contention 


about it when they make up their accounts. Par. L. c. 29. 

And Dr Gibſon ſays, ſuch curate ought to be duly 
licenſed by the ordinary, for ſerving of the cure; other- 
wiſe if he proceeds without ſuch licence, he can have no 
title to any ſtipend or ſalary ; nor can any be legally re- 
ſerved and deducted for him, Gibf. 750 

5. The ſucceſſor's right to enter commenceth immedi- 
ately upon his induction, but his right to the profits com- 
menceth from the avoidance of the benefice. But where 
the benefice is in leaſe, and there is a year or more to come in the 
term; the leſſee may hold and enjoy the leaſe to the end of the year 
wherein he is entered at the time of the death of the laſt incumbent; 
paying to the ſucceſſor all ſuch rent and ſervices as fir the rem- 
nant of the ſaid year ſhall upon ſuch leaſe be due, and the ſuc- 
cefſor may recover the ſame in like manner as his predeceſſor 
might have dene. Provided, that the ſucceſſor, in ſuch caſe, 


may have, upon one month's warning after his induction, the 


manſion houſe, with the glebe belonging to the ſame (not being 


wn at the time of his predeceſſor's death), far maintenance 

of his houſhold ; deducting for the ſame in his rent, as heretofore 

hath been paid for the ſame, or as it is reaſonably worth, 
28 H. 8. c. 11. f. 8, 9. 

6. As ſoon as a new incumbent is inſtituted and in- 
ducted, the ſequeſtrators are ty account to him for all the 
profits cf the benefice, which they have received during 
the vacancy. F/atf. c. 30. 

In which account they may deduct their reaſonable ex- 
pences, for the collecting and Jevying the tithes, fruits, 
emoluments, rents, and other profits riſing and growing 
during the vacation, 28 H. 8. c. 11. / 5. 

If he be diſſatisfied with the account, he may bring 
them to account before the ordinary, by whom all things 
relating hereunto are properly examinable and to be de- 
termined, Matſ c. 3o. 

In the caſ*- of Jones and Barret, H. 1724; on a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt 
the defendant, who was ſequeſtrator, ſor an account of the 
profits received during the vacation; it was objected for 
the defendant, that the biſhop ought to have been made 

a party, ſince the ſequeſtrator is accountable to him for 
what he receives, by the ſtatute of 28 H. 8. And the 
court ſeemed to think the biſhop ſhould have been a 


party; 
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Vacation. 


party; but by conſent the cauſe was referred to the biſhop 
of the dioceſe. Bunb. 192. 

7. By the 28 H. 8. c. 11. If an incumbent before his 
death hath cauſed any of his glebe lands to be manured and ſown 
at his proper coſts and charges with any corn or grain; he may 
make his teſtament of all the profits of the corn growing upon the 
faid gl-be lands ſo manured and ſown. 1. 6. 

But if his ſucceſſor is inducted before the ſeverance 
thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for altho' the executor repreſent the perſon of the 
teſtator, yet he cannot repreſent him as parſon, inaſmuch 
as another is inducted. 1 Rolls Abr. 655. | 

Otherwiſe, if the parſon dieth after ſeverance from the 

round, and before the corn is carried oft; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho? it was not 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The fame is true in 
caſe of deprivation, or refignation, after glebe ſown : 
the ſucceſſor ſhall have the tithe, if the corn was not 
ſevered at the time of his coming in; otherwile if ſevered. 
Gib/. 662. 

In the caſe where lands are let to farm, it is enacted by 
the 11 G. 2. c. 19. as follows: //hereas, where a leſſor or 
landlord, having only an eſtate for life in the lands tenements or 
hereditaments demiſed, happens ta die before or on the day on 
which any rent is reſerved or made payable, ſuch rent or any 
part thereof is not by law recoverable by the executors or admini- 
ftratars of ſuch leſſor or landlord; nor is the perſon in reverſion 
intitled thereto, any other than for the uſe and accupation of ſuch 
lands tenements or hereditaments from the death of the tenant for 
life ; of which advantage hath been often taken by the under- 
tenants, who thereby avoid paying any thing for the ſame: for 
remedy thereaf, it is enacted, that where any tenant for life 
hail die before or on the day on which any rent was reſerved or 
made payable, upon any demiſe or leaſe of any lands tenements or 
hereditaments which determined on the death of ſuch tenant fer 
life, the executors or adminiſtrators of ſuch tenant for life 
may in an action upon the caſe recover of the under tenant, 
if ſuch tenant for life die on the day on which the ſame was made 


payable, the whole, or if before ſuch day, then a proportion of 


ſuch rent according to the time ſuch tenant far life lived, of the 
laſi year, or quarter of a year, or other time in which the ſaid 
rent was growing due; making all jujt allawances, or a pro- 
Portionable part thereof. 1. 15. 

Under which words lands, tenements, or hereditaments, 
it hath been holden, that not only glebe lands are includ- 
ed, but alſo tithes, for tithes are hereditaments. A leaſe 
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for a year, if the incumbent ſhall ſo long live or 
continue incumbent, is conſtrued to enure for a year, and 
this ſtatute, it hath been argued, divides the rent. be it for 
lands or tithes, between the-executor and ſucgeſſor, mak- 
ing proportionable allowances for taxes and other out- 
oigge. 

a 915 5 William Blackſtane ſays, the courts of law = of 
late years leaned as much as poflible againſt conſtruing 
leaſes, where no certain term is mentioned, to be tenan- 
cies at will, but have rather held them to be tenancies 
from year to year ſo long as both parties pleaſe, eſpecially 
where an annual rent is reſerved: in which caſe, they 
will not ſuffer either party to determine the tenancy even 
at the end of the year, without reaſonable notice to the 
other. 2 Black, 147. 

And in the * of Timmin and Rowlinſon, H. 5 G. 3. 
it is ſaid by the court, that even a leaſe at will is a te an- 
cy for a year certain; and it is not material in ſuch caſe, 
whether the leaſe be in writing or nut in writing, Burr, 
Aarsf. 1609. 

On the ow hand, it is contended, that this act be- 
tween landlord and tenant had not the caſe of tithes in 
contemplation, Unto which purpoſe is applicable the 
opinion of a very great man, ihe late biſhop H:adlhy, who, 
in a letter to his ſon upon this ſubject, expreſieth himſelf 
thus: The clauſe ia the act of 11 G. 2. can only ex- 
«© tend to ſuch leaſes, as tenants for life had power by 
«© law to make before the ſaid act; the act creating no 
* new power, but remedying an inconvenience arifing 
„in the exerciſe of an old power, This proves, that it 
cannot affect thole leaſes, which common incumbents 
* of pariſhes often make to their tithe-holders, fixing days 
of payment generally half-yearly, Such leaſes, tho' 
© expiring with their makers, yet are not touched by this 
* act, nor can they deprive a ſucceſſor of any of the 
6 tithes which fall after "ite death of the predeceflor, by 
© virtue of this clauſe, which gives the leſſor's executors 
a right to the proportion of rent to the day of his death; 
„ becauſe theſe leaſes are not (properly ſpeaking) leaſes, 
© noi of lorce againſt the ſucceſſor, and do not give the 
*© under-tenant any ſuch advantage, as this claule was 
© meant to prevent, For the ciauſe was deſigned to pre- 
« yeat the cunning of diſhoneſt under-tenants, who took 
ce a handle fiom ſuch leaſes to pay neither the executors 
© of the leflor nor his ſucceſſor; which cannot affect the 
« calc of a ſucceſſor in a living, who has a right to all the 

» tithes 
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« tithes from the death of his predeceſſor without this 
& act, as the executors f the predeceſſor have (o in his 
« time, And as (© the under-tenan?, if he has paid the 
te predeceſſor any ot thoſe, which belong to the ſucceſſor, 
« jt is to his own lots; which ought to be made up b 
© the predeceſſor's executors, and may by law be re- 
„% quired, This clauſe tnercfore had no relation to the 
©« common leaſes of incumbents of pariſhes at all.“ 
His lordſhip adds, ** Theſe - obſervations convinced no 
les a lawyer than Mr Baron Clerke, who miſtaking 
& the act had given his opinion to the archbiſhop of York 
© to the contrary.” 

In an anonymous Caſe, about three years after mking 
this act, reported by Bunbury, MH. 1730. In the ex- 
chequet: A rectar agreed with his pariſhioners for tithes, 
for a ceitein ſum payable yearly at Michaelmas. The 
rector died about a month before, Michaelmas. The 
agreement determining by the death of the parſon, the 
ſucceſſor ſhall be intitled to tithes in kind only from the 
death, and the exccutor of the laſt incumbent to a pro- 
portion according to. the agreement, till the time cf the 
teſtator's death, Aud this is. by an equitable conſtrue- 
tion. Bunh. 294. 

With reſpect to thoſe tithes which are not in leaſe there 
can be no doubt, but that the executor ſhall be intitled to 
thoſe that became due before the incumbent's death, and 
that the ſucceſſor ſhall be intitled to thoſe that became 
due after the incumbent's death, 

And here a caſe frequently happeneth, with reſpe& to 
modus's in lieu of tithes; which tithes, if taken in kind, 
would have been due before the death of the incumbent, 
and the modus for the ſame is not due till after the death 
of the incumbent, Which caſe not coming in any ſenſe 
within the purview of the ſaid ſtatute, it ſeemeth that the 
executors are not intitled to the ſaid modus or to any part 
thereof; but that the whole ſhall go to the ſucc: ſor. 

There is another caſe, wherein it may be diſputed, at 
what time the modus itſelf (hall be ſaid to be due. As 
for inſtance, it is uſual in many places to aſcertain the 
modus at Martinmas, by then taking an account of the 
ſtock for the year preceding; and not to receive the 
modus till Eafter following. In which caſe if it ſhall 
appear from the evidence, as from payments thereof ſome- 
times made at the time when aſcertained, or in the inter- 
mediate ſpace betwixt that time and the more uſual and 
ordinary days of payment, 5 from receipts given and ac- 
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cepted for the ſame as due at the time when aſcertained, 
or the like, and that the payment thereof was only de- 
ferred tor convenience, waen the incumbent ſhould xt- 
ceive his other dues, or for other like cauſe; in ſuch caſe 
it will be due to the executor : But if it ſhall appear, that 


the ſame hath been underſtood as not due until ſuch future. 


day, and only advanced ſometimes before ſuch day to 
anſwer the incumbent's neceſſities or other convenience, 
then it ſeemeth that it will go to, the ſucceflor, So that 
this is a matter not of law, but of fact; and depends 
vpun the evidence, 


As to diſputes concerning things fixed to the freehold, 
as hangings, ta; zeſtry, glates, glatles, furnaces, and ſuch 
like; theſe, falliog in with the general doctrine about 
what ſhall belong to heirs or ſuccefſlors on the one hand, 
and executors or admin:{trators on the other, are treated 
of under the title UM. ls 


Vacation of biſhopricks. See Biſhops. 


Very, 


A Veſtry ly ſpeaking, is the aſſembly of the 


whole pariſh met together in ſome convenient 


place, for thediſvatch of the affairs and buſineſs of the 
p-i:/h; and this meeting being commonly held in the 
v-{try adjoining to, or belonging to the church, it thence 
takes the name of veſtry, as the place it ſelf doth, from 
the preett's veſtments, which are uſually depoſited and 
kept there. Par. L. c. 19. 

2. On the ſunday before a veſtry is to meet, publick 


notice oveht to be given, either in the church after di- 


vine ſervice is ended, or elle at the church door as the 
par ſhionets come out; both cf the calling of the faid 
meeting, and alſo the time and place of the aſſembling of 


it; and it will be faireſt then alſo to declare for what bu- 


ſineſs the ſaid mceting is to be held, that none may be 
ſupriſed, but that all may have full time before to conſider 
of what is to be propoſed at the ſaid meeting. I/atſ. c. 39. 
Par. L. c. 17. 


And 
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Veſtrp. 9 

And it is uſual that for half an hour before it begins, 
one of the church bells be tolled to give the parithioners 
notice of their aſſembling together, Par. L. c. 17. 

3. Anciently, at the common law, every pariſhioner Who may vote. 
who paid to the church rates, or ſcot and lot, and no other 
perſon, had a right to come to theſe meetings: But this 
muſt not be underſtood of the miniſter ; who hath a ſpe- 
cial duty incumbent on him in this matter, and muſt be 
reſponſible to the biſhop for his care herein: and therefore 
in every pariſh meeting, he preſides for the regulating and 
directing this affait; and this equally holds, whether he 
be rector or vicar. Par. L. c. 17. 

Alſo out-dwellers, occupying land in the pariſh, have a 
vote in the veſtry, as well as the inhabitants. Fobnſ. 19. 

4. E. 116. Phillybrown and Ryland. The plaintiff Hindring per- 
brought a ſpecial action upon the caſe, for excluding him nad ny * 
from the veſtry room; and upon demurrer, the court 
made no difficulty, but that ſuch an action was maintain= 
able: however, in this caſe, they gave judgment for the 
defendant, it nct being averred that the pariſh had any 
property in this room, or right to meet there; ſo that, 
for ought appears it might be the defendant's own houſe, 
and then he might let in whom he pleaſed, and refuſe th 
reſt, Str. 624. 

5. And when they are met, the major part preſent will aqajority con- 
bind the whole pariſh. Fat. c. 39. cluſive, 

6. T. 9 G. 2. Stoughton and Reynolds, Adjudged, that power of ad- 
the right of adjourning the veſtry, is not in the miniſter journing. 
er any other perſon as chairman, nor in the churchwar- 
dens, but in the whole aſſembly, where all are upon an 
equal footing; and the ſame mult be decided (as other 
matters there) by a majority of votes. Str, 1045. 

7. And to prevent diſputes, it may be convenient, that xn, of acts 
every veſtry act be entred in the pariſh book of accounts; made. 
and that every man's hand conſenting to it, be ſet there- 
to. Par. L. 54. ä 

8. The veltry clerk is choſen by the veſtry; and he acts Clerk. 
as regiſter er ſecretary thereto, but hath no vote: and 
his buſineſs is, to attend at all pariſh meetings, and to 
draw up and copy*ail orders and other acts of the veſtry, 
and to give out copies thereof when neceſiary : and there- 
fore he hath the cuſtody of all books and papers relating 
thereto, Par, L. c. 18. | . 

9. The beadle (in the ſaxon bydel, from.beodan, to bid) Beadle, 
1s choſen alſo by the veſtry; and his buſineſs is to attend 
the veſtry, to give notice to the pariſhioners when and 

where 


n 


Select veſtry. 


Qeſtry. 


where it is to meet, and to execute its orders as their meſ- 
ſenger or fervant, Par, L. c. 17. 

10. Select veſtries ſeem to have grown from the prac- 
tice of chuſing a certain, number of perſons yearly, to 
manage the concerns of the pariſh for that year; which 
by degrees came to be a fixed method, and the parifhioners 
Joſt not only their right to concur in the publick manage- 
ment as oft as they would attend, but alſo (in moſt places, 
if not in all) the right of electing the manzgers. And 
ſuch a cuſtom, of the povernmeut of pariſhes by a ſelect 
number, hath been adjudged a good cuſtom; in that the 
churchwardens accounting to them was adjudged a good 
account, Gi 219, 

In ſome pariſhes, theſe ſelect veſtries having been 
thought oppreflive and injurious ; great ſtruggles have 
been made, to ſet aſide and demoliſh them, Par. L. c. 17. 

And no wonder that it hath been ſo, in ſuch pariſhes 
where by cuſtom they have obtained the power to chuſe 
one another; for it is not to be ſuppoſed, but that if they 
are guilty of evil practices, they will chuſe ſuch perſons as 
they think will connive at or concur with them therein. 

M. 2 W. Batt and others againſt mi In a 
prohibition prayed to the ſpiritual court at Vork, the 
ſuggeſtion ſet forth, that the pariſh of Maſbam in York- 
Hire was an ancient pariſh, and that time out oi mind 
there were twenty four of the chief pariſhioners, who all. 
along had been called the four and twenty; and that du- 
ring time immemorial, as often as any one of the ſaid 
four and twenty pariſhioners happened to die, the reſt 
ſurviving of the four and twenty did chuſe, and during all 
the ſaid time uſed to chuſe, one other fit and able pariſhi- 
oner of the ſame pariſh, to be one of the four and twenty, 
in the room of him ſo deceaſed; and that within the ſaid 
pariſh there is, and during time immemorial there always 
hath been a cuſtom, that the ſaid four and twenty for the 
time being have been uſed and accuſtb med as often as 
there was occaſion, to make rates, and to aſſeſs reaſona- 
ble ſums of money, upon the pariſhioners and inhabi- 
tants in the ſaid pariſh for the time being for the repairs 
of the church; and that the churchwardens of the ſaid 
pariſh, during all the time aforeſaid, have uſed to receive 
all dutics and dues for burials in the body or iles of the 
ſaid church; and if any of the inhabitants refuſed to pay 
the ſaid rates or dues for burials as aforeſaid, then the 
churchwardens by warrant from the twenty four for the 
time being, were uſed to diſtrain the goods and chattels 
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of the ſaid pariſhioners in the ſaid pariſh; and that the 
ſais twenty four with the conſent of the vicar or curate, 
have iſed to repair the body and iles of che ſaid church; 
ani hat the churchwardens for the time being, during 
all the time aforeſaid, have always uſed to give up their 
accounts tu th! ſaid tour aud twenty, who allowed or diſ- 
allowei ihe ſaid accounts as they ſaw expedient ; and that 
©, ihe allowance of ſuch account, the churchwardens 
have «|ways been diſcharged from giving any other account 
in any other place; that the plaintiffs were churchwarde 
ens for the year 1680 ; and after this year was ended, they 

ve in their accounts to the four and twenty; and that 
tho? all pleas concerning preſcriptions and cuſtoms ought 
to be determined by the common law, yet the defendant 
bath drawn and cited them into the ſpiritual court to 
give in and paſs their ſaid accounts there; and altho' the 
ſaid plainiiffs have pleaded all the matters aforeſaid in the 
ſaid ſpiritual court, yet the ſaid defendant hath refuſed to 
admit or to receive the ſaid plea, Upon great debate of 
this caſe at ſeveral times, the court was of opinion, that 
the cuſtom was good and reaſonable, and a prohibition 
was granted. Lutw. 1027. 

So that preſcription and conſtant immemorial uſage ſeems 
to be the baſis and only ſupport of this ſelect veſtry. And 
purſuant hereunto, upon the ſame foundation, and for the 
ſamereaſons, was the ſelect veſtry of the pariſh of St Mary 
At-Hill in London confirmed and eſtabliſhed in the king's 
bench, not many years ago. And ſince that time, the ſelect 
veſtries of St Saviour's and St Olave's in Southwark, for 
want of proof of ſuch preſcription and immemorial uſage, 
have been ſet aſide and demoliſhed. Par. L. c. 17. 

In the act of the 10 An. c. 11. for building fifty new 
churches; the commiſſioners ſhall appoint a convenient 
number of ſufficient inhabitants to be veſtrymen; and 
from time to time, upon the death removal or other void- 
ance of any ſuch veſtryman, the reſt or majority of them 
may chuſe another, ſ. 20. 

In the ſeveral private acts for building particular 
churches; ſometimes the miniſter, churchwardens, over- 


ſeers of the poor, and others who have ſerved, or paid fines, 


for being exouſed from ſerving thoſe offices; ſometimes, 
the miniſter, churchwardens, overſeers of the poor, and all 


who pay to the poor rate; ſometimes, only all who pay 
ſuch a ſum to the poor rate; ſometimes, all who rent 


houſes of ſo much a year ;—are appointed to be veſtrymen 
within ſuch pariſhes, and no other perſons. 
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Uncar. 


Vicar, vicarius, is one that hath a ſpiritual promo- 

tion or hing under the parſon; and is ſo denomi- 
nated, as officiating vice jus, in his place or ſtead, And 
ſuch a promotion or living is called a vicarage; which is a 
part or portion of the parſonage, alloted to the vicar for 
his maintenance and ſupport. 

This part or portion is in ſome places an annual ſum 
of money certain; but in moſt places it is a part of the 
tithes in kind, which moſt commonly is the ſmall tithes ; 
and in ſome places he hath a part of the great tithes, and 
alſo of the glebe: and ſuch a one is called a vicar en- 
dowed, | 

Thus he that hath the right to the poſſeſſion of the leſſer 
pait, is called a vicar; and he that hath the other and 
greater part of tithes, is called the parſon, who in ſome 
pariſhes is a clergyman, and ſometimes the miniſter or in- 
cumbent of the ſame church ; but in other places he is a 
mere layman, and cannot ſupply the church but by a ſpi- 
ritual vicar; and this ſo poſſeſſed by a layman, is called 
an impropriation, and himſelf the impropriator. 

An appropriation is properly, when ſuch a parſonage 
(or vicarage or other church preferment) is in the hands 


or poſſeſſion of ſome eccleſiaſtical perſon and his ſucceſ- 


fors, and can be made only to a body politick or corpo- 
ration ſpiritual, that hath ſucceſſion, whereby ſuch body 
becomes perpetual incumbent of the benefice appropriated, 
and ſhall for ever enjoy the tithes and otner profits, and 
the cure of ſouls belonging thereto, | 


But the words impropriation and appropriation are gene- 


rally confounded in the books: and the law concerning 
the whole is treated of under the title App20p2tatton. 


Uicar general. 


ICAR general is an officer whoſe office is uſually 
annexed to that of Chancellor; and is therefore treated 
of under that title. 


Vigil. See Holidapg. ; 
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Ut laica removenda. 


H. laica removenda is a writ which (upon the biſhop's 


certificate in chancery of a force and reſiſtance touch- 


ing a church) lieth where a debate or controverſy is be- 
tween two parſons for a church, the one whereof doth 
enter into the church with ſtrong hand and great power 
of the laity, holding the other out, and keeping poſſeſſion 
thereof with force and arms. Wo hereupon he that is ſo 
held out of poſſeſſion may have the ſaid writ directed to 
the ſheriff of the county, to remove the force within that 
church, and (if need be) to raiſe the power of the county 
to his aſſiſtance, and to arreſt and impriſon the perſons 
that make reſiſtance, ſo as to have their bodies before the 
king at a certain day to anſwer the contempt. Which 
writ is ſometimes grantable without the biſhop's certifi- 
cate as aforeſaid : for it may, as it ſcemeth, be had upon 
a ſurmiſe made thereof by the incumbent himſelf without 
ſuch certificate; there being a diſtinct and ſeveral form 
thereof in each of the ſaid caſes, Sov that this writ pro- 
perly lieth for the removal of any forcible poſſeſſion of a 
church kept by laymen. Ged. 645. F. N. B. 124. 

By this writ the ſheriif ought not to remove the in- 
cumbent who is in poſleflion of the church, whether the 
poſſeſſion be of right or wrong; butwnly to remove the 
force: - F. N. Be 125: 

The writ is made returnable into the king's bench, in 
which court the cffenders ſhall be fined and puniſhed for 
the force : and reſtitution alſo ſhall be awarded out of the 
ſame court (as it ſeemeth), J/at/. c. 30. 


Uiſitation, 


OTE, free chapels and donatives (unleſs ſuch do- 
native hath. received the augmentation of queen 
Anne's bounty) are exempt from the viſitation of the or- 
dinary ; the firlt being viſitable only by commiſſion from 
the king, and the ſecond by comm ſſion from the donor: 
And there are alſo other churches and chapels exempted, 


which 


13 


14 Viſitation. 


which did belong to the monaſteries; having heretofore 
obtained exemptions from ordinary viſitation, and being 
viſitable only by the pope; which by the ſtatute of 25 H. 
8. c. 21. wete made viſitable by the kieg, o by com- 
miſſion under the great ſeal. Theſe, and other exempt- 
ed chutches or chapels, ſo fac forth as they are exempted, 
are not treated of under this title; the purport whereof 
extendeth only to places viſitable by the biſhop or his ſu- 
bordinate officers. | 5 

Origin. 1. For che government of the church, and the correc- 
tion of offences, viſitations of pariſhes and 4ioceſes were 
inſtituted in the ancient church; that ſo all poſſible care 
might be taken to have good order kept in all places. God. 
Append. 7. : 

Who ſhall viſit, 2. For the firſt ſix hundred years after Chriſt, the bi- 
ſhops in their own perſors viſited all the pariſhes wich- 
in their reſpective dioceſes every year; and chey had 
ſeveral deacons in every dieceſe to aſſiſt them, After that, 
they had authority in caſe of ſickneſs, or other publick 
concerns, to delegate priefts or deacons to aſſiſt them; 
and hereupon, as ſhould ſeem, they cantoned then great 
dioceſes into archdeaconries, and gave the arci:dezcons 
commiſſions to viſit and inquire, and to give them an ac- 
count of all at the end of their viſitations; and the bi- 
ſhops reſerved the third year to themſelves, to inform 
themſelves (amongſt other things) how the archdeacons 
their ſubſtitutes performed their duties. Deg. p. 2. c. 15. 
Johnſ. 151. - 

How often, and 3. By a conſtitution of Otho : Archbiſhops and biſhops 

in what orders ſhall go about their dioceſes at fit ſeaſons, correQing and 

reforming the churches, and conſecrating and ſowing the 

word of life in the Lord's field. Ach. 56. 
And, regularly, the order to be obſerved therein is this : 
In a dioceſan viſitation, the biſhop is firit to viſit his 
cathedral church; afterwards th- dioceſe: In a metro- 
political viſitation, the archbiſhop is firſt to viſit his own 
church and dioceſe ; then in every dioceſe to begin with 
the cathedral church, and proceed thence as he pleaſeth 
to the other parts of the dioceſe, Which appears from 
abundance of inſtances in the eccleſiaſtical records, as well 
of papal diſpenſations for the archbiſhop to viſit without 
obſerving the ſaid order, as of epiſcopal licences for the 
viſitor to begin in other parts of the dioceſe than in the 
cathedral church. Gibſ. 957. | 
And this ſprang from the precept of the canon law, 
which requires, that the archbiſhop willing to viſit his 
province, 
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Utſitation. 


province, ſhall firſt viſit the chapter of his own church, 
and city, and his own dioceſe: and after he hath once 
viſited all the dioceſes of his province, it ſhall be lawful 
for him (having firſt required the advice of his ſuffragans, 
and the fame being ſettled before them, which ſhall be 
put in writing that all may know thereof) to viſit again, 
according to the order aforeſaid, altho? his ( f. wi ſhall 
not aſſent thereunto. And the like form of viſiting ob- 
ſerved by the archbiſhops, ſhall be obſerved alto by the 
biſhops in their ordinary viſitations. 7d. 


By Can. 60. for the office of confirmation, it is injoin- 
ed, that the biſhop ſhall perform that office in his viſita- 
tion every third year; and if in that year, by reaſon of 
ſome infirmity, he be not able perſonally to viſit, then he 
ſhall not omit the ſame the next year after, as he may 
conveniently, | 

Upon which Dr. Gibſon obſerveth, that by the an- 
cient canon law, viſitations were to be once a year: but 
it is to be noted, that thoſe canons were intended of pa- 
roch al viſitations, or a perſonal repairing to every church; 
as appears not only from the aſſignment of procurations 
(originally in proviſions and afterwards in money) for the 
reception of the biſhop; but alſo by the indulgence 
which the law grants in ſpecial caſes, where every church 
cannot be conveniently repaired to, of calling together 
the clergy and laity from ſeveral parts unto one conve- 
nient place that the viſitation of them may not be poſt- 
poned. From this indulgence, and the great extent of 
the dioceſes, grew the cuſtom of citing clergy and people 
to attend viſitations at particular places; the times of 
which viſitations, as they are now uſually fixed about 
Eaſter and Michaelmas, have evidently ſprung from the 
two yearly ſynods of the clergy, which the canons of the 
church required to be held by every biſhop about thoſe 
two ſeaſons, to conſider of the ſtate of the church and te- 
ligion within the reſpective dioceſes: an end, that is alſo 
anſwered by the preſentments that are there made con- 
cerning the manners of the people; as they uſed to be 
made to the biſhop at his viſitation of every particular 
church. But as to parochial viſitation, or the inſpection 
into the fabricks manſions utenſils and ornaments of the 
church, that care hath been long devolved upon the arch- 
deacons; who at their firſt inſtitution in the ancient church 
were only to attend the biſhops at their ordinations, and 
other publick ſeryices in the cathedral ; but being aſter» 

| | wards 


Uiſitation. 


wards oceaſionally employed by them in the exerciſe of 
Juriſdiction, not only the work of parochial viſitation, 
but alſo the holding of general ſynods or viſitations wen 
the biſhop did not viſit, came by degrees to be known 
and eſtabliſhed branches of the archidiaconal office as 
ſuch; which by this means attained ro the dignity of ar- 
dinary, inſtead of delegated juriſdiction. And by theſe 
degrees came on the preſent law and practice of triennial 
viſitations by biſhops ; ſo as the biſhop is not only not ob- 
liged by law to viſit annually, but (what is more) is 
reſtrained from it. GH 958. 
Lindwood ſays, the archdeacon, altho' there be not a 
cauſe, may viſit once a year: but if there be cauſe he 
may viſit oftener, Nor doth it hinder, where it is ſaid 
in the canon law, that he ought to viſit from three years 
to three years ; for this is to be underſtood ſo that he ſhall 
viſit from three years to three years of neceſſity, but he 
| may viſit every year if he will. Lind. 49. 
Inhibition dur- 4. In the biſhop's triennial, as allo in viſttations regal 
Ing the time of ang metropolitical, all inferior juriſdictions, reſpectively 
* are inhibited from exercifing juriſd.Etion, during ſuch 
viſitation. And we find in the time of archbiſhop Win- 

chelſey, a biſhop proſecuted, for exerciſing juriſdiction, 

before the relaxation of the inhibition; and in archbiſhop 

Tillotſon's time, a biſhop ſuſpended, for acting after the 

inhibition. And even matters begun in the court of the 

1 inferior ordinary {whether contentious or voluntary) be- 
1 fore the viſitation of the ſuperior, are to be carried on by 
the authority of ſuch ſuperior. Gib/. 958. 
However, it hath been not unuſual, eſpecially in me- 
| tropolitical viſitations, to indulge the biſhops and inferior 
1 courts, in whole or in part, in the exerciſe of juriſdiftion, 
1 pending the viſitation. Thus, we find relaxations grant— 
AM ed, pending the viſitation, by archbiſhop Abbot; and, 
1 | by others, an unlimited leave or commiſſion, to exerciſe 
| juriſdiction, or proceed in caſes, notwithſtanding the vi- 
ſitation; and elſewhere, a leave to confer orders, con- 
firm, grant fiats for inſtitution, inſtitute, or cortect, 
5 whilſt the inhibition continued in other reſpects. 77. 
4 After the relaxation of the inhibition, and eſpecially in 
| metropolitical viſitations, we find not only reſervations 
„ of power to rectify and puniſh the comperta et detedta, but 
[| alſo ſpecial commiſſions iſſued for that end. Id. 
| Where. 5. Can. 125, All chancellors, commiſſaries, archdea- 
cons, officials, and all others exerciſing eccleſiaſtical ju- 

4 riſdiction, ſhall appoint ſuch mect places for the keeping 
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Utſitation. 


of their courts, by the aſſignment or approbation of the 
biſhop of the dioceſe, as ſhall be convenient for enter- 
tainment of thoſe that are to make their appearance there, 
and moſt indifferent for their travel: And likewiſe they 
ſha!l keep and end their courts in ſuch convenient time, 
as every man may return homewards in as due ſeaſon as 
may be. 


17 


6. Langton. The archdeacons in their viſitation ſhal] General power 


ſee that the offices of the church be duly adminiſtred; 
and ſhall take an account in writing of all the ornaments 
and utenſils of the churches, and alſo of the veſtments 
and books; which they ſhall cauſe to be preſented before 
them every year for their inſpection, that they may 
ſee what have been added, or what have been loſt. 
Lind. 50. 


Account in writing] And it would be well to have the 
ſame indented : one part to remain with the archdeacon, 
and the other with the pariſhioners. Lind. 50. 


Utenſils] That is, which are fit or neceſſary for uſe : 
and by theſe are underſtood all the veſſels of the church of 
every kind. Zind. 50. 


Every year] That is, every year in which they ſhal. 
viſit. 14. 


That they may ſee] Therefore the archdeacon ought 
to go to the place in perſon to viſit, and not to ſend any 
other; which if he do, he ſhall not have the procura- 
tions (due upon the account of viſiting) in money: but 
otherwiſe, he whom he ſhall ſend ſhall receive procu- 
rations for himſelf and his attendants in victuals. 
Lind, 50, 


Otho, Concerning archdeacons we do ordain, that they 
viſit the churches profitably and faithfully ; by inquiring 
of the ſacred veſſels, and veſtments, and how the ſe: vice 
is performed, and generally of temporals and pirituals: 
and what they ſhall find to want correction; that they 


| Correct diligently. And when they viſit, cortect or pu- 
niſh crimes, they ſhall not preſume to take any thing of 


any one (fave only moderate procurations,) nor to vive 
ſentence againſt any perſons unjuſtly, whereby to extort 
money from them, For whereas theſe and ſuch like 
things do ſavour of ſimony, we decree, that they who 
do ſuch things ſhall be compelled by tne biſhop to lay 


out twice as much for pious uſes; ſaving nevertheleſs 
Yor, IV. C other 


of the viſitor. 


iſitation. 


other canonical puniſhment againſt them, And they 
ſhall endeavour frequently to be preſent at the chapters 

in every deanry, and therein inſtruct the elergy (amonyſ 
other things) to live well, and to have a ſound know. 


ledge and underſtanding in performing the divine offices, 
Atbon. 52. 


Chapters] That is, rural chapters. Athon. 54. 


Reynolds, Weenjoin the archdeacons and their officials, 
that in the viſitation of churches they have a diligent re- 
gard to the fabrick of the church, and eſpecially of the 
chancel, to ſee if they want repair: and if they find any 
defects of that kind, they ſhall limit a certain time under 
a penalty within which they ſhall be repaired. Alſo, 
they ſhall inquire by themſelves or their officials, in the 
pariſhes where they viſit, if there be ought in things 
or perſons which wanteth to be corrected: and if they ſhall 
find any ſuch, they ſhall correct the ſame either then or 
in the; next chapter. Lind, 53. 


And their officials] Here it ſeemeth to be intimated, 
that the a:chdeacon's official may viſit ; which yet is not 
true, at leait in his own right; yet he may do this in the 


right of the archdeacon, when the archdeacon himſelf is 
hindred, Lind. 53. 


Stratford. Foraſmuch 2s archdeacons and other ordi- 
naries in their viſitations, finding defects 3s well in the 
churches as in the ornaments thereof and the fences of 
the churchyard and in the houſes of the incumbents, do 
command them to be repaired under pecuniary penalties, 
and from thoſe that obey not do extort the ſaid penalties 
by cenſures, wherewith the ſaid defects ought to be re- 
paired, and thereby inrich their own purſes to the damege 
of the poor people: therefore that there may be no cocca- 
ſion of complaint againſt the archdeacons and other or- 
dinaries and their miniſters by reaſon of ſuch penal ex- 
actions, and that it becometh not ecclefiaſtical perſons 10 
gape after or inrich themſelves with diſhoneſt and penil 
acquiſitions, we do ordain, that ſuch penalties, ſo often 
as they ſhall be exaRed, ſhall be converted to the uſe of 
ſuch repairs, under pain of ſuſpenfion ab officio which 
they mal! ipſo facto incur until they ſhall effectually at- 
tin what was ſo received to the reparation of the ſaid 
defects. Lind. 224. | 


Can. 


dunitatton: 


Can. 86. Every dean, dean and chapter, archdeacon, 
and others which have authority to hold eceleſiaſtical viſi- 
tations by compoſition, law, or preſcription, ſhall ſurvey 
the churches of his or their juriſdiction, once in every 
three years, in his own perſon, or cauſe the ſame to be 
done; and ſhall from time to time within the ſaid three 
years certify the high commiſſioners for cauſes eccleſtaſ- 
tical, every year, of ſuch defects in any the ſaid churches, 
as he or they du find to remain untepaired, and the names 
and ſurnames of the parties faulty therein. Upon which 
certificate we defire the ſaid hign commiſſioners will ex of- 
ficio mrro ſend for ſuch parties, and compel them to obey 
the juſt and law;ul decrees of ſuch eccleſiaſtical ordinaries 


making ſuch certificates, 


Note, ſince the making of theſe canons, the high 
commiſſion court was aboliſhed by act of parliament. 
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7. In the year 1626, Mr Huutley, rector of Stour- Viſitation ſer- 


mouth, was required by Dr Kingſley, archdeacon of wen. 


Canterbury, to preach a viſitation ſermon; which he re- 
fuſed. And being cited before the high commiſſioners, it 
was urped, that he was bound to the performance of that 
office 1n purſuance of the archdeacon's mandate, by vir- 
tut of his oath of canonical obedience. He anſwered, 
that he was not a licenſed preacher, according to the ca- 
nons of 1603; and eſpecially, that he was not bound 
thereunto by his ſai oath, which implieth only an obe- 
dience according to the canon law, as it is in force in 
this realm; and that there is no canon, foreign or do- 
meſtic, which requireth him to do this; but on the con- 
trary, that the ancient canon law injoineth the viſitor 
himſelf to preach at his own viſitation, But the court 
admoniſhed him to comply; and on his refuſal, fined 
him 5001, and impriſoned him till he ſhould pay the 
ſame, and alſo make ſubmiſſion; and afterwards degrad- 
ed and deprived him. 7er. Huntley's caſe. 

But this perhaps may be one inſtance, amongſt others, 
charged againſt that court whilſt it ſubſiſted, of carrying 
matters with a pretty high hand. 

And Dr Ayliffe obſerves from the ſixth book of the 
Decretals, that amongſt the orders to be obſerved by 
archbiſhops, biſhops and others in their viſitations, the 
firſt is, that they ovght to preach the word of God, by 
giving the congregation a ſermon. Ayl. Par, 515. 

Nevertheleſs, it is preſumed, very few clergymen would 
refuſe to diſcharge the offices of their function on the like 
eccaſion, at the requeſt or intimation of their ſuperior, 


C 2 8. Can. 
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8. Can. 137. Foraſmuch as a chief and principal cauſe 
and uſe of viſitation is, that the biſhop archdeacon or 
other aſſigned to viſit, may get ſome knowledge of the 
ſtate ſufficiency and ability of the clergy, and other per- 
ſons whom they are to viſit: We think it convenient, 
that every parſon, vicar, curate, ſchoolmaſter, or other 
perſon licenſed whoſoever, do at the biſhop's firſt viſita- 
tion, or at the next viſitation after his admiſſion, ſhew 
and exhibit unto him his letters of orders, inſtitution, 
and induction, and all other his diſpenſations, licences, 
or faculties whatſoever, to be by the ſaid biſhop either al- 
lowed, or (if there be juſt cauſe) diſſallowed and reject- 
ed; and being by him approved, to be (as the cuſtom is) 
ſigned by the regiſter : and that the whole fees accuſtom- 
ed to be paid in the viſitations in reſp-& of the premiſles, 
be paid only once in the whole time of every biſhop, and 
afterwards but half of the faid accuſtomed fees, in every 
other viſitation, during the ſaid biſhop's continuance, 


To be by the ſaid biſhop allowed] None but the biſhop, or 
other perſon exerciling eccleſiaſtical authority by commiſ- 
ſion from him, hath right de jure communi to require 
theſe exhibits of the clergy; nor doth the enacting part 
of this canon convey the right to any other; and there- 
fore, if any archdeacons are intiticd ro require exhibits, 
in their viſitations, it muſt be upon the foot of cuſtum ; 
the beginning whereof hath probably been an incroach- 
ment; ſince it is not likely, that any biſhop ſhould give 
to the archdeacon and his official a power of allowing or 
diſallowing ſuch inſtruments as have been granted by him- 
ſelf or his predeceſſors. Gi. 959. 


I hole fees] In the regiſtry of archbiſhop Iſlip, there is 
a ſequeſtration of the benefices of divers clergymen reful- 
ing to make due exhibits in a viſitation. Gibſ. 1545. 


And afterwards but half of the ſaid accuſtomed fees] Lind- 
wood ſpeaking of the letters of orders to be exhibited by 
ſtipendiary curates going from one dioceſe to another, 
ſaith, that after the archdeacon or his official or other or- 
dinary hath ſatisfied himſelf of their orders and of their 
life and converſation, they may be admitted to officiate, 
and their names ought to be entered in the regiſter of ſuch 
ordinary; whereupon in other viſitations or inquiries 
their letters of orders ought not to be reinſpected, nor 
their names to be entred again, ſeeing they are ſufficiently 

known 


iſitation. 


known already: And ſo they do ill (be ſays) who in every 
of their viſitations take ſomething ſor the inſpection and 
approbation of the ſaid letters of orders; ſeeing ſuch en- 
try ought not to be made but once, namely, at the firſt 
admiſſion. Lind. 225. G1. 959. 


2 1 


9. Edm. There ſhall be in every deanry two or three Preſentments, 


men, having God before their eyes, who ſhall at th 
command of the archbiſhop or his official, preſent unto 
them the publick exceſſes of prelates and other clerks, 
Lind. 277. | 


In every deanry] That is, in every rural deanry. Lind. 
477. 


Publick exceſſes] That is, notorious, whereof there is 
great and publick infamy ; and this, altho' the ſame be 
not upon oath: but if ſuch exceſſes ſhall not be notorious, 
then the ſame ſha] not be preſented, unleſs there be proof 
upon oath. Lind. 277. TER 

As to the churchwardens duty in this particular, altho* 
they have for many hundred years been a body corporate, 
to take care of tne goods repairs and ornaments of the 
church, as appears by the ancient regiſter of Writs ; yet 
this work of preſenting hath been devolved on them and 
their aſſiſtants, by canons and conſtitutions of a more mo- 
dern date. Anciently, the way was, to ſelect a certain 
number at the diſcretion of the ordinary, to give infor- 
mation upon oath ; which number the rule of the canon 
law upon this head evidently ſuppoſeth to have been 
ſelected while the ſynod was fitting, and the people as 
well as clergy in attendance there. But in proceſs of 


time this method was changed ; and it was directed in 


the citation, that four ſix or eight, according to the pro- 
portion of the diſtrict, ſhould appear (together with the 
clergy) to repreſent the people, and to be the ze/tes ſyno- 
dales, Gibſ. 950. 

But all this while we find nothing of churchwardens 
preſenting, but the ſtyle of the books is, The pariſhioners 
ſay, The laymen ſay, and the like, until a little before the 
retormation, when the churchwardens began to preſent, 
either by themſelves, or elſe with two or three more pa- 
riſhioners of credit joined with them. And this laſt (by 
the way) is evidently the original of that office, which 
our canons do call the office of ſidemen or aſſiſtants. 
Gibſ. 960. 

In the beginning of the reign of king James the firſt, a 


commiſſary had cited many perſons of ſeveral pariſhes, to 


C 3 appear 
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appear before him at his viſitation; and becauſe they ap- 
peared not, they were excommunicated. But a prohibi- 
tion was granted: becauſe the ordinary hath not power to 
cite any into that court, except the churchwardens and 


ſidemen. Ney 123. ; 
But by Can. 113. Becauſe it often cometh to paſe, tat 
churchwardens, ſidemen, queſtmen, and ſuch other per. 


ſons of the laity as are to take care for the ſuppreſſi1 of 
ſin and wickedneſs, as much as in them lieth, ty d- 
monition, reprehenſion, and denunciation to their ordi« 
naries, do forbear to diſcharge their duties therein, either 
thro' fear of their ſuperiors, or thro' negligence, more 
than were fit, the licentiouſneſs of theſe times conſidered ; ' 
we do ordain, that bereafter every parſon and vicar, or in 
the lawful abſence of any parſon and vicar, hen their 
curates and ſubſtitutes may join in every preſentment with 
the ſaid churchwardens ſidemen and the reft bovemen— 
tioned, at ae times of viſitation, if they the ſaid church- 
wardens and the reſt will preſent ſuch enormities as are 
apparent in the pariſh; or if they will not, then every 
ſuch parſon and vicar, or in their abſence as aforeſaid 
their curates, may themſelves preſent to their ordinz?rics 
at ſuch times, and when elſe they think it meet, all ſuch 
crimes as they have in charge or otherwiſe, as by them 
(being the perſons that ſhould have the chief care for the 
ſuppreſſing of 1: and impiety in their pariſhes) ſhall be 
thought © require due reformation, Provided always, 
that if any man coufeſs his fecret and hidden fins to the 
miniſter, four the unburdening of his confcience, and to 
receive ſpiritual conſolation and eaſe of mind from him, 
we do not any wav bind the ſaid miniſter by this ou! con- 
ſtitution, but do fſtraitly charge and admoniſh ben, that 
he do not at any time reveal and make known to any 
perſon whatſoever, any crime „ offence ſo committed to 
his truſt and ſecrecy (except they be ſuch «crimes as by the 
Jaws of this realm his own life may be c-lled in queſtion 
for concealing ine fame) under pain of 1regularity. 

And by Can. 116, It ſhall be lawful for any godly dif- 
poſed perſon, or tor any eccleſiaſtical judge, upon k 
ledge or notice given unto him or them, of any enormous 
crime within his juriſaiction, to move the migiſter 
churchwardens or ſidemen, as they tender the glory of 
God and reformation of ſin, to preſent the ſame, if they 
ſhall find ſufficient cauſe to induce them thereunto, that 
it may be in due time puniſhed and reformed, 


Provided, 
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Provided, that for theſe voluntary preſentments there 
be no fee required or taken. 

10. Boniface, We do decree, that laymen, when in=- T, be made 
quiry ſhall be made by the prelates and judges eccleſiaſ- upon oath, 
tical for correcting the fins and exceſſes of thoſe that are 
within their juriſdiction, ſhall be compelled (if need be) 
to take an oath to ſpeak the truth. Lind. 109. 

And that ordinaries are impowered by the laws of the 
church to require an oath of the teſtes ſynodales, appears, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of adminiftring 
an oath, appears in the eccleſiaſtical records of our own 
church; where it is often entred, that the preſenters were 
charged upon their conſciences, to diſcover whatever they 
knew to want amendment in things and perſons. Gif, 

60. N 
11. Can. 119. For the avoiding of ſuch inconvenjen- Articles of ins 
ces as heretofore have happened, by the haſty making of 4%. 
bills of preſentments upon the days of viſitation and ſy- 
nods, it is ordered, that always hereafter, every chancel- 
lor, archdeacon, commiſſary, and official, and every other 
perſon having eccleſiaſtical juyſdiction at the ordinary 
time when the churchwardens are ſworn, and the arch- 

iſhop and biſhops when he or they do ſummon their vi- 

fitation, ſhall deliver or cauſe to be delivered to the 
churchwardens queſtmen and ſidemen of every pariſh, or 
to ſome of them, ſuch books of articles as they or any of 
them ſhall require (for the year following) the ſaid 
churchwardens queſtmen and ſidemen to ground their pre- 
ſentments upon, at ſuch times as they are to exhibit them. 
In which book ſhall be contained the form of the oath 
which muſt be taken immediately before every ſuch pre- 
ſentment: to the intent that having beforehand time ſuf- 
ficient, not only to peruſe and conſider what their ſaid 
oath ſhall be, but the articles alſo whereupon they are to 
ground their preſentments, they may frame them at home 
both adviſedly and truly, to the diſcharge of their own 
conſciences (after they are ſworn), as becometh honeſt 
and godly men. _ 


Frame them at bame] By an entry in one of our records 
about 200 years ago, the ancient way of making preſent- 
ments ſeems to have been, the ordinary's examination of 
the ſynodal witneſſes, and the taking their detections and 
preſentments by word of mouth, and then immediately 
entting them in the acts of the viſitation. And altho' 

PEA e preſentments 


24 


common fame. 


Preſentments on 
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preſentments are now required to be framed at home, 
there is no doubt but every viſitor hath the ſame right of 
perſonal examination that ancient viſitors had, as often 
as he ſhall find occaſion. Gibſ. 963. 

By reaſon of ſeveral diſputes which have been made 
concerning the articles of inquiry, the convocation hath 
ſometimes attempted to frame one general body of articles 
for viſitations; but the ſame as yet hath not been brought 
to effect. Gibſ. 962. 

12. Can. 115. Whereas for the reformation of crimi- 
nous perſons and diſorders in every pariſh, the church- 
wardens queſtmen ſidemen and ſuch other church officers 
ar- worn, and the miniſter charged, to preſent as well the 


came and 4orders committed by the ſaid criminous per- 


ſons, 4% allo the common fame which is ſpread abroad of 
them, „hereby they are often maligned and ſometimes 
troubled by the ſaid delinquents or their friends; we do 
admcnilh and exhort all judges both ecclefiaſtical and 
temporal, as they regard and reverence the fearful] judg- 
ment ſeat of the higheſt Judge, that they admit not in any 
of their courts, any complaint plea ſuit or ſuits, againſt 
any ſuch churchwardens queſtmen ſidemen or other church 
officers, for making any ſuch preſentments, nor againſt 
any miniſter for any preſentments that he ſhall make: all 
the ſaid preſentments tending to the reſtraint of ſhame- 
leſs impiety, and conſidering that the rules both of cha- 
rity and government do preſume that they did nothing 
therein of malice, but for the diſcharge of their con- 
ſciences. 

But there is more danger now, than when theſe canons 
were made, of actions being brought againſt churchwar- 
dens for preſenting upon common fame; becauſe the per- 
ſon accuſed in thoſe days was required to anſwer upon 
oath to the charge laid againſt him, and to bring his com- 
purgators : but the oath ex officio being now aboliſhed, 
it {eemeth not ſefe, to preſent any perſon upon common 
fame only, without proof, 

And even when the oath of purgation was in force, Mr 
Clerke gives a caution, that all, both churchwardens and 
others, take care, how they accuſe or preſent any perſon 
for any crime, or fame thereof, unleſs they can prove 
either the crime, or that the fame thereof aroſe from juſt 
cauſes and ftrong preſumptions. Therefore, altho' the 
fame or rumour of any crime hath been ſpread amongſt 
many and good men, yet if it had its beginning from 


enemies or evil minded erſons, or (as is often the caſe) 


from 
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from the ſole accuſation of a woman confeſling her own 
turpitude, the preſentment or accuſation in ſuch caſe 
ought not to be genera], but particular, that is, that ſuch 
a fame or rather rumour was ſpread by ſuch perſons, or 
by the accuſation or confeſſion of ſuch woman in child- 
birth confeſſing her own baſeneſs: And then, if the per- 
ſon accuſed ſhall proceed againſt the accuſer in a cauſe of 
defamation, he ſhall fail in his ſuit, if proof ſhall be made 
that there was ſuch a fame or rumour.as was ſet forth 
in the preſentment. 1 Ct. 236. 


13. It is not enough to preſent that ſuch a one hath Preſentment in 
committed fornication, or the like; but the perſon ought what manner te 


to be named with whom he committed the offence, and 
that there is a publick fame thereof : otherwiſe upon ſuch 
a general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may 
be cauſe of appeal. 1 Ought. 229. 


14. Can. 116. No churchwardens, queſtmen, or ſide- At what times 
men of any pariſh, ſhall be inforced to exhibit their pre- do be made. 


ſentments to any having eccleſiaſtical juriſdiction, above 
once in every year where it hath been no oftener uſed, nor 
above twice in any dioceſe whatſoever, except it be at the 
biſhop's viſitation : Provided always, that as good occa- 
ſion ſhall require, it ſhell be lawful for every miniſter 
churchwardens and ſidemen, to preſent offenders as oft as 
they ſhall think meet; and for theſe voluntary preſent- 
ments no fee ſhall be taken. 

Can, 117. No churchwardens queſtmen or ſidemen ſhall 
be called or cited, but only at the ſaid time or times be- 
fore limited, to appear before any eccleſiaſtical judge who- 
ſoever, for refuſing at other times to preſent any faults 
committed in their pariſhes, and puniſhable by eecleſiaſti- 
cal laws. Neither ſhall they or any of them, after their 
preſentments exhibited at any of thoſe times, be any fur- 
ther troubled for the ſame, except upon manifeſt and evi- 
dent proof it may appear, that they djd then willingly 
and wittingly omit to preſent ſome ſuch publick crime or 
crimes as they knew to be committed, or could not be 
ignorant that there was then a publick fame of them, or 
unleſs there be very juſt cauſe to call them for the ex- 
planation for their former preſentments : In which caſe of 
wilful omiſſion, their ordinaries ſhall proceed againſt them 
in ſuch ſort, as in cauſes of wilful perjury in a court ec- 
Clefiaſtical it is already provided. 

Can. 118. The office of all churchwardens and ſidemen 
ſhall be reputed to continue, until the new churchwar- 
3 dens 
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dens that ſhall ſucceed them be ſworn, which ſhall be the 
firſt week after eaſter, or ſome week following, according 
to the direction of the ordinary ; which time ſo appointed 
ſhall always be one of the two times in every year, when 
the miniſter and churchwardens and ſidemen of every 
pariſh ſhall exhibit ro their ſeveral ordinaries, the pre- 
ſentments of ſuch enormities as have happened in their 
pariſhes ſince their laſt preſentments. And this duty 
they ſhall perform, before the newly choſen churchwar- 
dens and ſidemen be ſworn, and ſhall not be ſuffered to 
paſs over the ſaid preſentments to thoſe that are newly 
come into that office, and are by intendment ignorant of 
ſuch crimes ; under pain of thoſe cenſures which are ap- 
pointed for the reformation of ſuch dalliers and diſpenſers 
with their own conſciences and oaths, 

15. Can. 116. For the prefentments of every pariſh 
church or chapel, the regiſter of any court where they 
are to be exhibited, ſhall not receive in one year above 
4d; under pain, for every offence therein, of ſuſpenſion 
from the execution of his office for the ſpace of a month 
toties quoties. 

16. Beſides being proceeded againſt by the cenſures of 
the church; it is injoined by Can. 26. that no miniſter 
ſhall in any wiſe admit to the receiving of the holy com- 
munion, any churchwardens or ſidemen, who having 
taken their oaths to preſzat to their ordinaries all ſuch 
publick offences: as they are particularly charged to in- 
quire of in their ſeveral pariſhes, ſhall (notwithſtanding 
their ſaid oaths, and that their faichful diſcharge of them 
is the chief means whereby publick fins and offences may 
be reformed and puniſhed) wittingly and willingly, de- 
ſperately and irreligioufly, incur the horrible crime of per- 
jury; e ther in neglecting, or in refuſing, to preſent ſuch 
of the {aid enormities and publick offences, as they know 
themſelves to be committed in their ſaid pariſhes, or are 
notor:ouſly offenſive to the congregation there; altho' 
they be urged by ſome of their neighbours, or by their 
miniſter, or by the ordinary himſelf, to diſcharge their 
conſciences by preſenting of them, and not to incur fo 
deſperately the ſaid horrible fin of perjury. 

H. 1680. Selby's cafe, A prohibition was prayed to 
the archdeacon of Exeter, becauſe he proceeded to excom- 
municate the plaintiff, for that he, being churchwarden, 
refuſed to preſent a notorious delinquent, being admo- 
niſhed. And a prohibition was granted: for they are not 
to direct the churchwarden to preſent at their pleaſure : 

but 
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but if one churchwarden doth refuſe to preſent, he may 
be preſented by his ſucceſſor. Freem. 298. 


ſame fault any of his majeſty's ſubjeas ſhould be chal— 
lenged and moleſted in divers eccleſiaſtical courts, we do 
order and appoint, that every archdeacon or his official, 
within one month after the viſitation ended that year, and 
the preſentments received, ſhall certify under his hand 
and ſeal, to the biſhop or his chancellor, the names and 
crimes of all ſuch as are detected and preſented in his ſaid 
viſitation, to the end the chancellor ſhall henceforth for- 
bear to convent any perſon for any crime or cauſe fo 
detected or preſented to the archdeacon. And the chan— 
cellor, within the like time after the biſhop's viſitation 
ended and preſentments received, ſhall under his hand 
and ſeal ſignify to the archdeacon or his official, the 
names and crimes of all ſuch perſons, which ſhall be de- 
tected or preſented unto him in that viſitation, to the 
ſame intent as aforeſaid. And if theſe officers ſhall not 
certify each other as is here preſcribed, or after ſuch cer- 
tificate ſhall intermeddle with the crimes or perſons de- 
tected and preſented in each other's viſitation ; then every 
of them ſo offending ſhall be ſuſpended from all exerciſe 
of his juriſdiction, by the biſhop of the dioceſe, until he 
ſhall repay the coſts and expences which the parties grieved 
have been at by that vexation. 
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neſs, and ſuch like; gr defects in places, as the want o 
repairs, orof utenſils, in churches, churchyards, and par- 
ſonage houſes; are not only in their nature merely ſpiri- 
tual and eccleſiaſtical, but in the chief heads thereof (as 
fornication, adultery, and the repairing of churches and 
churchyards) by the ſtatute of C:ircumſpette agatis, 13 Ed. 1. 
not liable to prohibition: And therefore if offenders, be- 
Ing preſented, do eſcape unpuniſhed, it muſt be owing 
either to the want of proof, or the want of proſecution, 
Gib 966. 

As to legal proof; in caſe the party preſeated denies 
the fact to be true, the making good the truth of the pre- 
ſentment, that is, the furniſhing the court with all pro- 
per evidences of it, undoubtedly reſts upon the perſon 
preſenting, And as the ſpiritual court, in ſuch caſe is 
intitled by law to call upon churchwardens to ſupport 

| their 


17. Can. 121. Ia places where the biſhop and arch- None to be pre- 
deacon do by preſcription or compoſition viſit at ſeveral enten twice for 


1 l he \; f 
times in one and the ſame year; leſt for one and the ſelf 1323 


18. Crimes evident and notorious, whether they be Churchwardens 


immoralities in perſons, as lewdneſs, ſwearing, drunken- te ſupport their 
L f preſeatmentss 
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their preſentments ; ſo ate churchwardens obliged not 
only by law (Dr Gibſon ſays,) but alſo in conſcience, to 
ſee the preſentment effectually ſupported ; becauſe to deny 
the court thoſe evidences which induced them to preſent 
upon oath, is to deſert their pretentment, and, is little 
better in point of conſci-nce, than not to prefent at all; 
inaſmuch as thro? their default the preſentment is rendred 
inefteua], as to all purpoſes of removing the ſcandal, cr 

reforming the offender, And from hence he takes occa- 
hon to wiſh, that the pariſhioners would think themſelves 
bound (as on many accounts they certainly are bound) to 
ſupport their churchwardens, in ſeeing that their preſent— 
ments are rendred effectual. In any point which con- 
cerns the repairs or ornaments of churches, or the pro— 
viding conveniencies of any kind for the ſervice of God, 
when ſuch defects as theſe are preſented, the ſpiritual 
judge, immediately, and of courſe, injoins the church- 
warden preſenting, to fee the defect made good, and 
ſupports him in repaying himſelf, by a legal and reafon- 
able rate upon the pariſh. But what he intends is, the 
ſupporting the churchwardens in the proſecution of ſuch 
immoral and unchriltian livers, as they find themſelves 
obliged by their oath to preſent, as fornicators, adul- 
terers, common ſwearers, drunkards, and ſuch like; 
whoſe example is of pernicious conſequence, and likely to 
bring many evils upon the pariſh, Id. 

19. In all viſitations of parochial churches made by 
biſhops and archdeacons, the law hath provided, that the 
charge thereof ſhall be anſwered by the procurations 
then due and payable by the inferior clergy ; wherein 
cuſtom, as to the quantum, ſhall prevail. Gad, Introd. 
19. 

Tin, Theſe procurations were anciently made, by pre- 
curing victuals and other proviſions in ſpecie; concern- 
ing which, the following conſtitutions have been or- 
dained : | 

Langton, We forbid archdeacons, deans, and their 
officials, to make any exactions upon their clergy. Lind. 
221. 

Langton, That archdeacons may not be burdenſome 
to the churches ſubject unto them, we ſtrictly injoin, 
that they do not exceed the number of horſes and men 
preſcribed by the general council ; and that they do not 
preſume to invite ſtrangers with them to the procuration 
made for them on account of their viſitation, But if the 
rectors of the churches, in honour of the 99 9 9775 
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will invite any, we do not forbid it. But the archdea- 
cons themſelves ſhall invite none, leſt they who would 
not burden the churches by their own coming, ſhould yet 
burden them by thoſe whom they ſhould invite, And 
that there may be no occaſion to invite any, we do for- 
bid the archdeacons to hold any chapter on the day of 
viſitation at the church which they viſit, unleſs it be in a 
borough or city. And we injoin the archdeacons, that 
they do not in any wiſe receive procuration without rea- 
ſonable cauſe, but only on the day when they perfonally 
viſit the church; and that they do not extort money 
from the church as a fee or ranſom for not viſiting. 
Lind. 219: 


Preſcribed by the general council] That is to ſay, five or 


ſix : but herein a regard ought to be had to the cuſtom of 
the country or place. Lind. 220. 


In any wiſe) That is, neither in viQuals, nor money, 
nor any thing in lieu thereof. 7d. 


Perſonally viſit] But yet, if thro' infirmity or any other 
lawful cauſe, the archdeacon be hindred from viſi ing in 
perſon, he may exerciſe the office by another; and in 
ſuch caſe the procurations ſhall be paid. Id. 221. 

Otho, The archdeacons ſhall not burden the churches 
with ſuperfluous expences, but only require moderate 
procurations when they viſit; and ſhall not bring ſtran- 
gers with them, but demean themſelves modeſtly both in 
regard to their attendants and their horſes. Athen, 53. 

Othib, The church viſited ought ia reaſon to entertain 
the viſitor : but where no viſitation is, there ſhall be no 
procuration; and if any perſon ſhall take any thing, he 
ſhall be ſuſpended from the entrance of the church, until 
he make reſtitution. And the biſhops and other inferior 
prelates, when they viſit, ſhall not burden the clergy 
with a ſuperfluous 'number of attendants or horſes or 
otherwiſe in expences; and if they do, the clergy ſhall 
not obey them in that behalf; and any ſentences of ex- 
communication, ſuſpenſion, or interdid, on occaſion 
thereof, ſhall be void. Athon, 114. 

Stratford. No procuration ſhall be due, without ac- 
tually viſiting: And if any ſhall viſit more churches 
than one in one day, he ſhall have but one procuration, 
to be proportioned amongſt the ſaid churches, And be- 
cauſe ſometimes the retinue of a viſitor exceedeth the num- 
ber of men and horſes appointed by the canons, ſo that 

they 
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they who pay their procurations in victuals are exceſſively 
burdened beyond the rate which is uſually paid in money; 
it ſhall be in the choice of the viſited, to pay the ſame in 
money or in proviſions. Lind. 223. 
Now converted 21. And this laſt conſtitution, by putting it in. the 
into money» choice of the incumbent, whether he would entertain the 
viſitor in proviſions, or compound for it by a certain ſum 
of money, was the cauſe of the cuſtom generally prevail. 
ing afterwards, and which now univerſally obtaineth, of 
a fixed payment in money, inſtead of a procuration in 
meat, drink, provender, and other accommodation. Gib. 
Tracts. 13. 
Whether due 22. Procuration is due to the perſon viſiting, of com- 
when no vifita- mon right: and altho' originally due by reaſon of viſita- 
tion is made. g 
tion only, yet the ſame may be due without actual viſita— 
tion. The foregoing conſtitutions limit the payment, 
whether in ptoviſions or money, to actual viſitation and 
warrant the denial of them when no viſitation is held, 
Upon which a doubt hath been raiſed, whether thoſe 
archdeacons who are not permitted to viſit, but are inhi— 
bited from doing it in the biſhop's triennial viſitation, have 
a right to require procurations for that year. "They who 
have maintained the negative, build their opinion upon 
the expreſs letter both of the ancient canon law, and of 
our own provincial conſtitutions. But others, who under- 
take to defend the rights of the archdeacons alledge, that 
tho' it might be reaſonable that they Joſe their procura- 
tions, in caſe they neglect their office of viſiting (which, 
by the way, was all that the ancient conſtitutions 
meant), yet that reaſon doth not hold when they ate 
reſtrained and inhibited from it; and that procurations 
are rated in the valuation of king Henry the eighth, as 
part of the revenues of every archdeacon, who therefore 
pays a certain annual tenth for them; and the Jaw could 
never intend the payment ct the tenth part every yeer, 
if there had been any year in which he was not to te— 
; ceive the nine parts. Which two arguments (Dr Gib- 
fon ſays) are fo ſtrong in favour of the archidiaconial 
rights, the firſt in reaſon, and the ſecond in Jaw as well 
as reaſon, that no more need to be ſaid upon that head. 


Gi, 975. | 


- _ &. 


— 


boy 


wa avs a. - — 


3 22 


25 — —— open Os oa —ͤ——— — ee mr. — wo 
=» — 4 * 


—— —— — 


* 
= . 


— — 2 — 
* - 


- Med 


————— ͥ HHH: ——.ͤĩÜ ê ä „ * 
— 2 — 


9 


1 Pon 


To be ſued for 2.3: Procurations are ſuable only in the ſpiritual court, 
ja ike Iyivitual and ere merely an ecclefiaſtical duty, L. Razm. 4.50. 
ds And may be levied by ſequeſtration, or other cccle— 


ſiaſtical proceis. Gb}. 1540, 


I 2.4. E. 


Viſitation. 


24. E. 7G. Saunderſon and Clagett. Dr Clagett arch- To be paid by 


deacon of Sudbury, commenced a ſuit in the conſiſtory 


reQories impro- 
priate where 


court of the biſhop of Norwich, againſt Saunderſon as there is no vicar 


proprietor” or curate of the impropriate reaory of Aſpa 
in Suffolk, for the annual ſum of 6s 8d as a procura- 
tion or proxy due to the archdeacon for viſitations. 
Saunderſon moved the court of king's bench for a prohi- 
bition ; and ſuggeſted that this rectory of Aſpal was time 
out of mind a rectory impropriate, without any vicar 
endowed ; that all the tithes-and profits within this rec- 
tory time out of mind belonged to the proprietor thereof, 
who at his own expence uſed to provide a curate to cele- 
brate divine ſervice at the pariſh church of Aſpal. But it 
was denied by the whole court, who delivered their opi— 
nions ſeriatim; 1, That this was an eccleſiaſtical duty, 
and therefore properly ſuable for in the ſpiritual court. 
2. That it was claimed both by and from an eccleſiaſti- 
cal perſon, which made it the ſtronger. 3. That though 
there was an impropriation in the caſe, ſtill there muſt be 
a curate, to take care of the ſouls of the pariſhioners ; 
and that curates as well as other perſons muſt ſtand in 
need of biſhops or archdeacons inſtructions and viſita- 
tions, Conſequently, 4. That the ordinary or archdea- 
con ought to be allowed for his procuration, what hid 
been uſually paid for it, which here appeared to be 63 
8 d. 5. That where athing is claimed by cuſtom in the 
ſpiritual court, it muſt be intended according to their 
conſtruction of a cuſtom; and by their law, forty years 
make a cuſtom or preſcription. 1 Peere MW. 657. Str. 
421. 


| endowed; 


25. If there be a parſonage and a vicarage endowed ; Impròpriate 


only one is to pay procurations: but which of them muſt rede, where 


there is a Vicar 


pay is to be directed by cuſtom, or the endowment if ex- endeved. 


tant, Deg. p. 2. c. 15. 


26. Stratford, A chapel of eaſe ſhall be included in Chapel of eaſe 


the procuration of the mother church. Lind. 223. Deg. 
P · 2. C. 15. | 


under A pat o— 
chial church. 


27. Churches newly erected ſhall be rated to procura- Churches newly 


tions, according to the proportion paid by the neighbour- 
ing churches. Gibſ. 979. 


28. Donatives and free chapels pay no procurations to Places exempts. 


any eccleſiaſtical ordinary, becauſe tney ate not viſitablz““ 
by any. Deg. p. 2. c. 15. 

Places exempted, as to other matters, are treated of 
under the title Peculiars. 
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Cauſes of union, Is 


Who may unite. 


Reſtraint of 
union by ſta- 
tute. 


Utſitation. 


Synodals or cathedratica, and pentece/lals, are treated of 
under their reſpective titles, 


Viſitation of the ſicx. See Sick. 


Uniformity. See Publick worſhip. 


Union. 


HE union or conſolidation of churches ought 
to be founded upon good canonical reaſons. And 
the principal reaſons aſſigned by the canon law are, for 
hotpitality, nearneſs of the places, want of inhabitants, 
poverty or ſmallneſs of the living. Which circumſtances 
are ſpecially inquired into before the union, and (ſome, 
or all of them, as the cafe is) are recited in the preamble 
to the act of union. Gil}. 920, 

2. And in ſuch caſe, by the common law of the realm, 
the ordinaries, patrons, and incumbents may make a con- 
ſolidation or an union of the two churches into one, 1 
Salt. 165. Hughes. c. 28. 

And in ſuch caſe, it is ſaid, that the conſent of the 
king is not at all neceſſary, albeit he hath an intereſt in 
the churches in the caſe of lapſe, For by the ancient 
canon las, the licence of the pope was not neceſſary; 
nor hath the licence of the king been judged neceflary 
ſince the reformation ; inaſmuch as unions have been or- 
dinarily made without ſuch licence: however, in ſome 
few inſtances, it may have been deſired and obtained for 
the greater caution. Cre. EI X. 500. Gibſ. 916, 920. 
Malſ. c. 16. 

3. By the 37 H. 8. c. 21. An union or conſolidation 
of two churches in one, or of a church and chapel in one, 
the one of them not being above the yearly value of 61 
in the king's books, and not diſtant from the other 
above one mile, may be made by the aſſent of the ordi- 
nary and ordinaries of the dioceſe where ſuch churches 
and chapels ſtand, and by the aſſents of the incumbents 
of them, and of all ſuch as have a juſt right title and in- 
tereſt to the patronages of the ſame churches and chapels, 
being then of full age; which unions and conſolidations 
10 


Union. 


ſo made. ſhall be good and available in the lavr, to conti- 


nue for ever, in ſuch manner and form, as by writing or 
writings under the feal of ſuch ordinaries, incumbeats, 
and patrons ſhall be declared and ſet f:rth. 

Provided, that where the inhabitants of any ſuch poor 
pariſh, or the more part of them, within ove year next 
after the union or conſolidation of the fame pariſh, by 
their- writing ſufficient in the law, ſhall aſtie the incum— 
bent of the ſaid pariſh for the yearly pennt of fo much 
money, as with the ſum that the fatd pariſh is rated and 
valued at in the court of firſt fruits and tenths, all 
amount to the full ſum of 81, to be levied and paid yea:ly 
by the ſaid inhabitants to the ſaid incumbent and his 
ſucceſſors ; all ſuch unions or conſolidations made of 
any ſuch poor pariſh as aforeſaid, ſhall be void and of none 
effect. 
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4. By the ſame ſtatute, it is provided, that all unions ja tewns cor- 


and conſolidations, to be made of any church or chapel Porate. 


within any city or town corporate, without the aſient of 
the mayor ſherifls and commonalty of ſuch city, or with- 
out the aſſent of the body corporate of other towns corpo= 
rate, by the names of their corporations in writing under 
their common ſeal, ſhall be void. 

And by the 17 C. 2. c. 3. Foraſmuch as the ſeitled 
proviſion for miniſters in moſt cities and towns corpo— 
rate is not ſufficient for the maintenance of able mini— 
ſters fit for {uch places, whereby mean and ſtipendiary 
preachers are entertained to ſerve the cures there; who 
wholly depending for their maintenance upon the good 
will and liking of their auditors, have been and are here— 
by under temptation of too much complying, and ſuiting 
their doctrine 2nd teaching to the humour rather than 
good of their auditors z which haih been a great occa- 
ſion of faction and ſchiſm, and of the contempt of the 
miniſtry : it its enacted, that in 2 city or town Cor- 
porate and their liberties, which have a mayor and alter- 
men, and particular juitices of the es by charter or 
commiſſion, or bailiſf or bailiffs, or other chief officer or 
officers, and other aſſiſtants, by like chertef; and where 
two or more Churches or chapels, or a church and a 
chapel, and the pariſhes thereunto belonging, do lie 
within the ſaid corporation or liberties thereof, conve= 
nient to be united; in {uch caſes the biſhop of the dio- 
ceſe where ſuch pariſh or pariſhes are. with the conſent of 
the mayor, aldermen, and juſtices of the peace, bailiff or 
bailiffs, or other chief oflicer or officers, or the major 
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part of them, and of the patron or patrons of ſuch | 


churches or chapels, ſhall or may according to due form 
of law unite the ſaid churches or chapels, or any of 
them; and ſhall appoint at which of them the pariſhi- 
oners and inhabitants ſhall uſually meet for the worſhip of 
God, and which of them ſhall be united and annexed 
unto the other, which ſhall be the church preſentative, 
unto which all preſentations ſhall thereafter be only made, 
and unto which the pariſhioners ſha]! reſort as their pro- 
per church; and after ſuch order made, the ſaid churches 
or chapels ſhall accordingly for ever ſtand united. And the 
pariſhioners, landholders, and inhabitants ſhall, as any 
of them become void, from thenceforward pay all ſuch 
tithes and other duties, as did belong to the incumbent 
of any of the churches or chapels fo united and annexed, 
unto the incumbent of the ſaid prefentative church or 
chapel, unto which ſuch other ſhall be ſo united and an- 
nexed as aforeſaid, | 

But notwithſtanding any ſuch union to be made by 
virtue hereof, each of the pariſhes ſo united ſhall conti- 


nue diftinct as to all rates, taxes, parochial rites, charges, 


and duties, and all other privileges, liberties, and re- 
ſpects whatſoever, other than what is herein before men- 
tioned and ſpecified; and churchwardens ſhall be elected 
and appointed for each pariſh, as they were before ſuch 
union made. 

And where one or more of the ſaid churches or chapels 
jo united, ſhall be full at the time of making ſuch union; 
the ſaid union ſhall take effect for every ſuch church 
or chapel, upon the fiſt avoidance after ſuch union 
made, 

And the ſeveral patrons ſhall preſent by turns to that 
church only, which ſhall remain and be preſcntative from 
time to time, in ſuchorder as the ſaid biſhop, with the 
conſent of the ſaid mayor, algermen, and juſtices of the 
peace, bailiff or bailiffe, or other chief officer or officers 
within ſuch pariſhes, or the major part of them, and of 
the patron or patrons of ſuch churches or chapels, ſhall 
determiae and decree for the preſervation of their reſpec- 
tive rights therein, reſpect being therein had to the dif- 
ferences of the values of the yearly maintenance belong- 
ing to fuch churches or chapels, or any of them. 


Saving to the king all the tenths and firſt fruits of all 


tuch churches and chapels fo to be united, according to 


their rates and valuations in the office of firſt fruits and 


tenchs: and aliy reicrving all procurations and penſions 
| 5 to 
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to all perſons to whom they are and have been or ſhall 
be due and payable. 

Provided that no union of pariſhes or places to be made 

by virtue of this act, ſhall commence or be effectual in 
law, until it be regiſtred in the regiſter book of the bi- 
ſhop of the dioceſe; which the regiſter is hereby required 
to do. 
Provided, that no union made by virtue hereof, ſhall 
be good an effectual, where the ſettled maintenance be- 
longing to the parſons vicars and incumbents of the 
church of chapel, or churches or chapels ſo united, ſhall 
exceed the ſum of 1001 a year, clear and above all 
charges and reprizes; unleſs the reſpective pariſhioners, 
or the major part of them, under their hands deſire 
otherwiſe, 

Provided, that every miniſter ſettled as aforeſaid in- 


an- cumbent of any church or chapel, or churches and cha- 
pels, united according to this act, ſhall be full and lawful 
by incumbent thereof to all intents and purpoſes : fo as ſuch 
ti- miniſter be a graduate in one of the univerſities of this 
es, kingdom. 
re- And by the 4 V. c. 12. Where one of the churches 
en- united by virtue of the ſaid laſt mentioned act, was al 
ted the time of ſuch union, or ſhall afterwards be demoliſhed ; 
ich in ſuch caſe, as often as the church which is made 
the church preſentative, and to which the union was 
els made, ſhall be out of repair, or there ſhall be need of de- 
on; cent ornaments for the performance of divine ſervice 
rch therein, the pariſhioners of the pariſh whoſe church ſhall 
ion then be down or demoliſhed, ſhall bear and pay towards 
the charges of ſuch repairs and decent ornaments, ſuch 
hat ſhare and proportion as the archbiſhop or biſhop that ſhall 
om make ſuch union ſhall by the ſame union direct and ap- 
the point; and for want of ſuch direction and appointment, 
the then one third part of ſuch charges of the repairs and 
ers decent ornaments which ſhall be made or provided; and 
of the ſame ſhall be rated taxed and levied, and in default 
all thereof ſuch proceſs and proceedings ſhall be made, as if 
ec- it were for the reparation and finding decent ornaments 
dif- for their own pariſh church, if no ſuch union had been 


made. 

But if both churches are ſtanding, then the repairs 
and ornaments ſhall be provided for, as they were at the 
common law ; that is, by the pariſhioners of each pariſh 
and reſpectively. Gi 919. 
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Unjon may be 5. Unions in futuro, as well as in præſenti, are good. 


in future, And therefore if two churches are full, and one is dul 


united to the other in futuro, when either ſhall become 


void; the ſurviving incumbent may enter upon the void 
living, without any other title than that which he re- 
ceived from the act of union. Gil. 920. 

preſentation to 6. By the union of two churches, no change is made in 

united beneſices. the advowſons: That is, not only all rights are reſerved 
to the patron or patrons, as before, but the nature of the 
ad vowſons continues the ſame; as, if one be appendant, 
and the other in groſs, and that which is appendant is 
made the preſentative church, and the pation of the 
church in groſs hath the-fiiſt turn, yet ſhall not the whole 
advowſon be in groſs, but it ſhall remain appendant for 
his turn who was pation of the advowſon in groſs. Which 
being ſo, (that is, the advowſons, not only as to the 
right, but even as to the nature of them, remaining the 
fame as before;) it ſeems to be an unreaſonable doubt, 
whether biſhops and other eccleſiaſtical perſons can con- 
ſent to an union by the ſtatutes of the 1 Eliz. and 13 Elia. 
Gibſ. 920. Watſ. c. 16. 

Reparations, 7. Two churches parochial being united at the com- 
mon law; the reparations ſhall remain ſeveral as before. 
Which was the reaſon, why the aforeſaid act of the 4 
IJ. was found neceſſary, to make it otherwiſe in the 
churches that had been or ſhould be united in virtue of 
the ſtatute of the 17 Car. 2. For before that, the inha- 
bitants, even of a demoliſhed church, were not obliged 
to contribute to the reparations f the church remaining, 
to which they were united. Gz&/. 921. 

Other payments 8. The payment of flit fruits and tenths, as before, are 

and duties. ſpecially reſerved in the aforeſaid flatutes : and the ſame, 
together with all other paymsats and duties to the biſhop, 
archdeacon, and the like, and even the fees of inſtitution, 
are reſerved of courſe in 3 . whether within 
the ſaid ſtatutes or not. G'bf. 9 

Effect of union 9. By the union, the two fe SFO are become ſo 

as to pluxalities. much one, that.a ſecond bencefice may be taken by dif- 
penſation within the ſtatute of pluralities. Cro. Elia. 
720. Gibſ. 920. 

Church united 10. If a church parochial be united to a prebend in 1 

to a prebend. cathedral church, and a clerk is collated to the prebenc, 
and after inſtalled ; in the cathedral, altho' that the pariſh 
church be not in the ſame dioceſe with the cathedral; 
yet the cleik thereby hach poſteſſion thereof, without any 
preieatation, inftitution, or induction; becaufe by tie 

union, 


Union. 


ien; the pariſh church is become the corps of the pre- 
bend. Watf, c. 16. 
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11. After a union is made, if any queſtion doth ariſe Union how 


concerning the validity thereof; this may not be tried in ei: 


the temporal, but only in the ſpiritual court: unleſs it 
be ſuch union, as is reſtrained by the aforeſaid ſtatutes. 


Watſ. c. 16. 
Univerſity. See Colleges. 
Voidance. See Aboldance. 


Uſurpation. 


W HEM a ftranger that hath no right, preſenteth 


to a church, and his clerk is admitted and inſti- 


tuted, he is ſaid to be an uſurper, and the wrongful act 


that he hath done is called an uſurpation. This is the de- 
finition given by lord Coke; and with regard to the firſt 
ſep towards an uſurpation which he there mentions, 
viz. preſenting, it is to be obſcrved, that a preſentation 
made by a ſtranger, if it be void in law (as in the caſe 
of ſimony, or of a preſentation to a donative, or to a 
church that is fuli), makes no uſurpation againſt the 
rightful patron; as neither doth a preſentation, where 
between the uſurper and the perſon upon whom the utur- 
pation is made there is privity in blood, as in the caſe of 
coparceners; or privity in the eſtate, as between leſſor 
and leſſee, grantor and grantee, joint-tenants, and tenants 
in common. In none of theſe caſes, is che act of pre- 
ſenting the foundation or commencement of what the law 
calls an uſurpation. And as to the ſecond ſtep mentioned 


in the aforeſaid definition (viz. being admitted and inſti- 


tuted), it muſt be an aamiſſion upon a preſentation made; 


and by conſequence not a collation by the biſhop ; nor 


the inſtitution of a clerk who pretending himſelf to be 
patron of a church that is void prays the ordinary tv ad- 
mit and inſtitute him, and ( without a preſentation in form) 
obtains inſtitution, Gibſe 782. 

Alſo it is ſaid, that no uſurpation in time of war put- 
teth the right patron out of poſleflion, albeit the incum- 
bent come in by inſtitution and induction; and time of 


3 war 


Uſurpatton. 


war doth not only give privilege to them that be in war, 
but to all others within the kingdom ; and altho' the ad- 
miſſion and inſtitution be in time of peace, yet if the pre. 
ſentment were in time of war, jt putteth not the right pa- 
tron out of poſleflion. 1 Infl. 249. Wat. e. 20. 

And the reaſon of this i-emeth to have been becauſe 
anciently in the time of war, the courts were ſhut up; ſo 
that the true patron might not have an opportunity to 
bring his quare impedit within the {1x months. 

For to compleat an uſurpation, the uſurper muſt be in 
peaceable poſſeſſion for fix months. At the common law, 
if a ſtranger had preſented his clerk, and he had been ad- 
mitted and inſtituted to a church, whereof any ſubjeR 
had been lawful patron ; the patron had 1:0 other remedy 
to recover his advowſon but a writ ol rignt of advcwlon, 
wherein the incumbent was not to be removed: And the 
reaton of this was, 1. To the intent that the incumbent 
might quietly intend and apply himſelf to his ſpiritual 
charge: And, 2. The law iatended, that the biſhop that 
had cure of fouls within his dioceſe, would admit and 
Inſtitute an able man ior the diſcharge of the paſtoral 
duty, and that the biſhop would do right to every patron 
within his dioceſe, But ſince the ſtatute of the 13 £2. 
1. JJ. I. c. 5. to enable the uſurper to plead plenarty againſt 
the true patron, ſo as to debar him abſolutely of that | 
turn, it is not enough that the uſurper do preient duly, 
and his preſentee be admitted inſtituted and inducted, but 
allo that the church hath been full by the ſpace of {ix 
months, and no writ brought to recover the preſentation : 
for within the fix months the patron may bring his writ 
of quare impedit or darrein preſentment (as the cate re» 
quires), and recover his preſentment and poſiefſivn of the 
advowſon; but if neither of theſe writs be brought with- 
in the fix months {that is, ſo as to bear teſte within that 
time) the incumbent is in for life, and the uſuipation 
complcat, 1 I. 344. Matſ. c. 13. 

Aud heretofore, if an ufurper preſented, and the clerk 
was inſtituted and inducted, and the true patron did not 
bring his quare impedit within fix months; in ſome cales 
he did not only loſe his turn for that time, but his pre- 
ſentation was gone for ever, Wat|. c. 7. 

Thus in the caſe of Aby and Ht bite, T. 2 An. it was 
ſaid by Holt chief juſtice; that if the purch.ſer of an 
advowſon in fee hmple, before any preſentment, ſuffer 
an uſurpation, and ſix months to paſs without bringing 
his quare impedit, he hath Joſt his right to the advowlon, 

becauſy 
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becauſe he hath loſt his quare impedit, which was his only 
remedy; for he could not maintain a writ of right of 
advowſon : and tho' he afterwards uſurp, and die, and 
the advowſon deſcend to his heir; yet the heir cannot de 
remitted, but the advowſon is loſt for ever without reco- 
very. For where a man hath but one remedy to come at 
his right, if he loſes that, his right is gone. L. Raym. 
4. 
N now by the ſtatute of the 7 An. c. 18. Firoſmuch 
6s the pleading in a quare impedit is found very difficult, where- 
by many patrons are either defeated of their rights of preſenta- 
tion, or put to great charge and trouble to recover their right; 
it is therefore enacted, that no uſurpation upon any avoidnce 
in any church, vicarage, or other eccleſſaſdical promation, ſhall 
diſplace the eſtate or intereſt of any perſon intitled to the ad- 
vowſon or patronage thereof, or turn it to a right; but he that 
would have had a right if na uſurpation had been, may preſent 
or maintain his quare impedit upon the next or any other au3:d- 


ence (if diſturbed) notwithſtanding ſuch uſurpation. 


Uſury. 


I. SURY ina ſtrict ſenſe ſeemeth to be, a contract Wat, 
upon the loan of money, to give the lender a 
certain profit for the uſe of it, upon all events, whether 


at the borrower make any advantage of it, or the lender 
a ſuffer any prejudice for the want of it, or whether it be 
=o repaid on the day appointed or not. 1 Haw. 245. 
he And in a larger ſenſe it ſeemeth, that all undue advan- 
5. tages taken by a lender againſt a borrower, come under 
at the notion of uſury, whether there were any contract in 
* relation thereto or no: as where one in poſſeſſion of land, 
made over to him for the ſecurity of a certain debt, te- 
rk tains his poilefſion after he hath received all that is due 
or from the profits of the land. 1 Haw. 245. 
cs 2. Uſe or intereſt, by the civil law, is divided into 3, e ge 
oy lucrative and compenſator Lucrative is, when it is 
Þ Y. 5 


paid where there hath been no advantage made by the 


_ debtor, and no delay or deceit in him: and this is con- 
n demned by the civil law. Compenſatory is, when it is 
* given, where the thing lent hath been advantageous to 
8 the debtor, and diſadvantageous to the creditor that he 
u, D 4 Was 
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By the canon 
law. 


Py the common 
and ſtatute laws 


; 


Uſury. 


was not ſooner paid: and this is permitted by that law. 
Mood Civ. L. 213. 

Aad by the civil Jaw (Swinburn tells us), a manifeſt 
uſurer cannot make a teſtament; and tho” he make one, 
It is void in law concerning goods and chattels, unleſs he 
ſatisfy for the uſury, or put in caution for ſatisfaction to 
be made, Swinb. 101. 

And as manifcſt uſurers are forbidden to make teſta- 
ments themſclves, or to pon of their goods by their 
Jaſt wills; ſo are they forbidden to reap any benefit by 
the teſtament of others, or to be capable of any legacy of 
goods. Svinb. 376. 


By a conſtitution of Edmund archbiſhop of Canter- 


bury; Ie forbid any man to detain a pleage, after he hath 
received the principal cut of the pr fits, after deduttion of the 
expences, fer this is uſury. Lind. 160. 


Out f the priſits] The pledge in this caſe muſt be ſup- 
poſed to be lands, citile or ſuch like, out of which a 
profit ariieth. Job,. 2 


And by Can. 109. If any offend their brethren by — | 


uſury; the churchwardens or quettmen and ſidemen, in 
the next preientments ts their ordinaries, ſhall faithfully 
preſent eve:y ſuch offender, to the intent that he may be 
puniſhed y the ſeverity of the Jaws, according to his de- 
ſerts and ſuch nutcrious oftenders ſhall not be admitted 
to the ly communion, till they be reformed. 

And, in general, it is ſaid, that by the eccleſiaſtical 
laws, if a man be a manifeſt uſurer, not only his teſta- 
ment is void (as hath been ſajd); but his body, after he 
is dead, is not to be buried amongſt the bodies of other 
chriſtian men, in any church or churchyard, until there 
be reſtitution or caution tendred, according to the value 
of ſuch goods. Stoin. 102. 

By the Jaws of king Alfred, it was ordained, that 
the chattels of uſurers ſhould be forfeited to the king, 
their lands and inheritances ſhould eſcheat to the lords 
of the fee, and they ſhould not be buried in the ſanctu— 
ary. Swin. 102. 1 Haw. 245. 

Alſo-it ſcems to have been the opinion of the makers 
of divers acts cf parlament, fince the retormation, that 
all kinds of uſury are contrary to good conſcience. 1 
Flat. 245. 

By the 5 F 6 £2. 6. c. 20. (now repealed), it was 
enactcd, that no perſon by any means ſhall lend or for— 
bear any ſum of money for any manner of uſury or in— 


creaſe to be received or hoped tor, above the fum 8 
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In the time of queen Elizabeth, when commerce be- 
gan to extend its influence, a relaxation of the laws 
againſt uſury followed of courſe. Thus by the 13 Elix. 
c. 8. it is enacted, that no perſon {hall take above 101 
per tent. intereſt ; on pain of being puniſhed and correQed 
according to the ecclefiiftical laws heretofore made © gainft 
uſu: y. 

By the 21 Ja. c. 17. None ſhall take above 81 per 
cent. {with a proviſo, that this ſtatute ſhall not be con- 
ſtruei or expounded to allow the practice of uſury in 
point of religion or conſcience ), 

By the 12 Car. 2. c. 13. None ſhall take above 61 per 
cent. (without any proviſo). 

And by the 12 An. ft. 2. c. 16. None fhall take above 

yer cent. on pain of treble value of the money lent ; 
and all contracts to the contrary ſhall be void. And every 
crivener or ſolicitor, who ſhall take for brocage, ſolicit- 
ing, driving, or procuring the Joan or forbearing of any 
ſum of money, above the rate of 55s for the loan or for- 
bearing of 1001 for a year, or more than 12d above the 
ſtamp duties for making or renewing the bond or bill for 
loan or forbearing thereof, or for any counter-bond or 
bill concerning the ſame ; ſhall forfeit 201, half to the 
king, and half to him that will ſue, with coſts ; and be 
impriſoned for half a year, 

And therefore in theſe days a diſtinction ſeemeth to be 
made, betwixt uſury and legal intereſt : for what exceed- 
eth the legal intereſt is properly uſury; and he who ex- 
acteth it ſeemeth ſtill to be puniſhable as an uſurer. 1 
Dam. 126. | 

And, upon the whole, it ſeemeth now to be generally 
azreed, that the taking of reaſonable intereſt for the uſe 
of money is in itſelf lawful, and conſequently that a co- 
venant or promiſe to pay it, in conſideration of the for- 
bearance of a debt, will maintain an action. For why 
ſhould not one who hath an eſtate in money be as well 
allowed to make a fair profit of it, as another who hath 
an eſtate in land? and what reaſon can there be that 
the lender of money ſhould not as well make an advan- 
tage of it as the borrower ? Neither do the paſſages in the 
moſaical law, which are generally urged againft the law- 
fulneſs of all uſury, if fully conſidered, ſo much prove 
the unlawfulneſs, as the lawfulneſs of it; for if all uſury 
were againſt the moral law, why ſhould it not be as much 
ſo in reſpe of foreigners, of whom the jews were ex- 
preſsly allowed to take it, as in reſpect of thoſe of the 

| ſame 
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ſame nation of whom alone they were forbidden to r2- 
ceive it? From whence it ſeems clearly to follow, that 
the prohibition of it to that people was merely political, 
and conſequently doth not extend to any other nation, 
I Haw. 245. 2 Burnet, Reform. 192. 


Wakes. See Church. 
Wales: Diſtribution of inteſtates effects there. 


See Uills. 
Waſte committed in the glebe lands. See Glebe 


lands. 

Way thro' the church- yard. See Church. 
Way to the church. See Church. 
Weapon drawn in the church or church-yard. See 
Church. 

Welſh tongue; ſervice in it. See Publick wot: 

ſhip. 
Whitſun-farthings. 2 Pentecoſtals. 
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Mills. 


H E law affecting Papiſis in partieular, with regard 
to wills and adminiſtrations, is treated of under 
the title Popery. 


J. Who may make a will. 

II. Of what things a will may be made. 

II. Form and manner of making a will; and 
therein of appointing guardians and executors. 
Alſo of ſeamens wills. 

IV. Of the probate of wills, and adminiſtration of 


inteftates effects. 


V. Of 
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V. Of the duty of executors and adminiſtrators in 
making an inventory, and getting in the effetts 
of the deceaſed, 

VI. Of the payment of debts by executors or admi- 
niſtrators. 

VII. Of the payment of Ms, and diſtribution 
of inteſtates effefts. 

VIII. Account, 


J. Who may make a wHI. 


1. Teſſament and will, ſtrictly ſpeaking, are not ſyno- y;@...... "I 
nymous. A will is properly limited to land; and a % tween wills and 
tament only to chattels, requiring executors, which a tbeſtaments. 
will only for land doth not require. So every teſtament 
is a will; but every will is not a teſtament, God. Orph, 
Leg. 4, 5. 

But as authors in treating upon this ſubject have not 
adhered to this diſtinction; ſo throughout this title the 
words will and teflament are uſed indiſcriminately. 

So alſo, the word deviſe ſeemeth properly applicable to 
lands; beque/?, bequeath, give, diſps/e, and ſuch like, to 
goods; yet, foraſmuch as authors do generally confound 
them, and becauſe that propriety of expreſſion is not ſo 
much regarded in wilis as. in other legal inſtruments of con- 
veyance, ſo long as the teſtator's intention doth ſuffici- 
ently appear; therefore it hath not been thought neceſ- 
ſary in theſe different ways of expreſſion to obſerve a ſcru- 
pulous exactneſs, but to take the words in the ſeveral au- 
thors as they ſtand ; and this ſo much the rather, as it 
ſeemeth in general to be an unwarrantable liberty, in re- 
citing matters of law from books of acknowledged autho- 
rity, to preſume to vary the expreſſion without neceſſary 

or urgent cauſe, 

2. It doth not ſeem to be clearly ſettled, what ſhall be fnfant. 
the loweſt age, at which a perſon ſhall be allowed to make 
a teſtament of goods and chattels. 

Dr Gibſon ſays, when prohibitions have been prayed, 
on ſuggeſtion that the teſtator was not in one caſe ſeven- 
teen, in another caſe eighteen years of age, which it was 
ſaid were the loweſt ages aſſigned by the common law for 
Making a teſtament cf "goods and chattels; they were 2 
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Wills. Who may make. 


nied in both caſes for the ſame reaſon, namely, that it 
belongs to the ecclefiattical court to judge when a perſon 
is of age to make a will ; and if an inferior court had 
giren ſentence againſt their own ws there was no re- 
niedy but by appeal. Gl/. 461. 2 Mod. 315. I.. Jones 
210. 

And one reaſon of limiting the ſame to the age of ſe- 
venteen may be, becaule (5 it is agreed on ail hands) 
that is the proper age at which a perſon is allowed to 
take upon himſelf the office of an executor; adminiſtra. 
tion during the minority of an infant executor ceaſing at 
that age. 

In the caſe of Biſbep and Sharp, M. 1704, in the court 
of chancery, it is ſaid to have been agreed, that a ſemale 
may make a will at twelve years; and a male at ſeven- 
teen, or at fifteen if proved to be a perſon of diſcretion, 
2 Je n. 465. 

Dr Godolphin ſays, an infant male at the age of fourteen 
years, and female at the age of twelve years, may make a 
teſtament of goods and chattels. God. O. L. 23. 

And in the caſe of Hyde and Hyde, H. 8 Ann. it is 
ſaid to have been agreed, that a male infant of fourteen 
years of age, and a female of twelve years of age, might 
make a will of a perſonal eſtate; and it was ſaid in this 
caſe, that it was fo agreed by the lord keeper Wright in 
the cafe of Share and Sharpe, wherein they followed the 
civil law of Juſtinian for their conſent to marry at ſuch 
a ges. Gilb, Rep. 74. 

And it is true, that Juſtinian fixes the teflamentary age 
and the age of puberty alike, to wit, in the male at the 
age of fourteen, and in the female at the age of twelve, 
But by the common law of England, the age of diſcretion 
both in the male and female is the age of fourteen ; altho' 
the ſame common Jaw admits of Juſtinian's diſtinction as 
to the age of puberty or conſent to marriage. 

And by the author of the Law of Executors, who is ſaid 
to have been judge Dodderidge, it ſeems to be laid down 
generally, that an infant of the age of diſcretion, to wit, 
the age of fourteen years, may make a will of goods and 
chattels. Law / Ex. 10. 

And Mr ILeniwerth ſaith, he thinks that at the age of 
fourteen, being in the judgment of law the age of dif- 
cretion, a perlon mzy make a teſtament. J/entw. 214. 

Finally, Sir J/il/iiom Backjione ſays; Infants, under 
the age of fourteen if males, and twelve if females, can— 
not make a teſtament ; which is the rule of the civil _w 
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For though ſome of our common lawyers have held that 
an infant of any age (even four years old) might make a 
teſtament, and others have denied that under eighteen he 
is capable; yet as the eccleſiaſtical court is the judge of 
every teſtator's capacity, this caſe muſt be governed by 
the rules of the eccleſiaſtical law. 2 Black. 497. 

Note, It is Mr Perkins, whom all the ſubſequent au- 
thors quote ( Perk. §. 503.) with ſome degree of wonder, 
for aſſerting that an infant of four years of age may make 
a teſtament. But ſurely this mult have been an error of 
the preſs; which might poſſibly enough happen from a 
ſimilitude of the words, or eſpecially of the figures 4. 
and 14. 

But by the ſtatute of the 34 © 35 H. 8. c. 5. , 14. 
Wills or teſtaments made of any manors lands tenements or other 
hereditaments, by any perſon within the age of twenty one years, 
ſpall not be taken to be gend or effeftual in law; for until 
that time by the common laws of this realm, they are 
accounted infants. Swin. 74. 6th edit. 

But by cuſton in particular places, they may deviſe 
lands before the age of twenty one. Ged. O. L. 21. 
IVentw. 214. 

But no cuſtom of any place can be good, to enable a 


male infant to make any will before he is fourteen years 


of age. Law of Excc. 153. 


3. An idiot is juſtly excluded from making a teſtament. Idiot. 


Swin, 8. 

Now an idiot, or natural fool is he, who notwith- 
ſtanding he be of lawful age, yet he is fo witle(s, that he 
cannot number to twenty, nor can tell what ape he is of, 
nor knoweth who is his fether or mother, nor 1s able to 
anſwer any ſuch eaſy queſtion ; whereby it may plainly 
appear, that he hath not reaſun to diſcern what is to his 
profit or damage, nor is apt to be informed or inſtructed 


by any other: and ſuch an idiot cannot make any teita- 


ment, nor may diſpoſe either of his lands or goods. 
Swin., 79. | 
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4. Mad folks and Junatick perſons, during the time of Luaatick, 


their furor or infanity of mind, cannot make a teſtament, 
nor diſpoſe any thing by will; and the reaſon is moſt 
forcible, becauſe they know not what they do: for in 
makiag of teſtaments, the integrity and perfeCtaels of 
mind, and not health of the body is requiſite. Sin. 76. 

Howbeit, if theſe mad or lunatick perſons have clear 


or calm intermiſſions, then during the time of ſuch their” 


quietneſs and freedom of mind, they may make their teſ- 
taments. Swin. 76. 
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And it is ſufficient for the party which pleadeth the 
inſanity of the teſtator's mind, to prove that the teſtator 
was beſide himſelf before the making of the teſtament, 
altho* he do not prove the teſtator's madneſs at the very 
time of making the teſtament: the reaſon is, it being 
proved that the teſtator was once mad, the law preſumeth 
him to continue ſtill in that caſe, unleſs the contrary be 
proved, For like as the law preſumeth every man to be an 
honeſt man, unleſs the contrary be proved, and being 
proved, then he which is evil to be evil ſtill; ſo concern- 
ing turor, the law preſumeth every man to have the uſe 
of reaſon and underſtanding, unleſs the contrary be prov- 
ed; which being proved accordingly, then he is preſum— 
ed in law to continue ſtill void of the uſe of reaſon and 
underſtanding, unle's the teſtator were beſides himſelf but 
for a ſhort time, and in ſome peculiar actions, and not 
continually for a long ſpace, as for a month or more ; or 
unleſs the teſtator fell into ſome frenzy upon ſome acci- 
dental cauſe, which cauſe is afterwards taken away; or 

nlefs it be a long time ſince the teſtator was aſſaulted 
with the-malady : for in theſe caſes the teſtator is not pre- 
ſumed to continue in his former furor or frenzy. Swix. 78. 

Yet it is a hard and difficult point, to prove a man not 

to have the uſe of underſtanding or reaſon : and therefore 
It is not ſufficient for the witneſſes to depole, that the teſ- 
tator was mad or beſides his wits ; unleſs they render or 
yield a ſufficient reaſon, to prove this their depoſition ; 
as that they did ſee him do ſuch things, or heard him 
ſpcax ſuch words, as a man having reaſon would not have 
þ done or fpoken. Swin. 78. 
„ Perſon of weak 5. E. 3 Ja. in the ſtar chamber, in Combe's caſe it was 
4 underitanding. agreed by the Judges, that ſane memory for the making of 
a will 1s not at all times when the party can ſpeak yea or 
no, or had life in him, nor when he can anſwer to any 
| thing with ſenſe; but he ought to have judgment to diſ- 
1 cern, and to be of perfect memory, otherwiſe the will is 
void. A. 759. 

And in the caſe of the marqueſs of Mincheſter, T. 41. 
Fiz. it is ſaid, that by the law it is not ſufficient Bat 
the teftator be of memory when he maketh his will, 
anſwer to familiar and uſual queſtions; but he —_— to 
have a diſpoſing memory, ſo that he be able to make diſ- 
poſition of his eſtate with underſtanding and reaſon: and 
this is ſuch memory, as the law calls ſound and perfect 
g memory. 6 Co. 23, 
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But every perſon is preſumed to be of perfect mind and 
memory, unleſs the contrary be proved: and therefore if 
any perſon go about to impugn or overthrow the teſta- 
ment, by reaſon of inſanity of mind, or want of memory; 
he muſt prove that impediment. Swin. 77. 

But if a man be of a mean underſtanding, neither of the 
wiſe ſort nor of the fooliſh, but indifferent as it were 
betwixt a wiſe man and a fool, yea though he rather in- 
cline to the fooliſh ſort; ſuch an one is not prohibited to 
make a teſtament : unleſs he be yet more fooliſh, and ſo 
very ſimple and ſottiſh, that he may eaſily be made to be- 
lieve things incredible or impoſſible, and hath not ſo 
much wit as a child may have of ten or eleven years of 
age, who is therefore inteſtable by the law, for want of 
judgment. Swin. 80. 
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6. He that is overcome with drink, during the time of Perſon in liquor 


his drunkenneſs, is compared to a madman ; and there- 
fore if he make his teſtament at that time, it is void in 
Jaw. Which 1s to be underſtood, when he is ſo exceſ- 
ſively drunk, that he is utterly deprived of the uſe of 
reaſon and underſtanding: otherwiſe, if he be not clean 
ſpent, albeit his underſtanding be obſcured, and his me- 
mory troubled, yet he may make his teſtament being in 
that caſe. Swin. 83. 


By a conſtitution of archbiſhop Stratford: IYhereas Married woman 


divers perſons do hinder or endeavꝛur to hinder the free making 
and execution of the teſiaments of women, either ſole or marri- 
ed; we decree, that none ſhall henceforth do the ſame, on pain 
of the greater excommun:cation, Lind. 173. 

And Lindwocd, in his commentary hereupon, contends 
for the capacity of married women to make a will, in pur- 
ſuance of this conſtitution ; eſpecially where ſuch woman 
hath brought a large fortune to her huſband, who perhaps 
had nothing of his own before. Lind. 173. 

Two years after the making of this conſtitution, we 
find a petition of the commons in parliament, that where- 
as there was a conſtitution made by the prelates, that wo- 
men married might make a will, it might be ordained 
that the people ſhould remain in the ſame ſtate, as the 
had been accuſtomed to be in the times of the king's pro- 
genitors: To which it was affſwered as to this matter, 
75 the King will that law and reaſon be done. Gib. 
461. | 

And by the ſtatute of the 34 & 35 H. 8. c.5. it is en- 
acted, that wills or teſiaments made of any manors lands tene- 
ments er ether hereditaments, by any woman covert, ſhall net be 
taten to be good or effectual in the law. 1. 14. 
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And alſo of goods and chattels, the wife cannot make 
her teſtament without the licence or conſent of her huſ- 
band ; becauſe by the laws and cuſtoms of this realm, ſo 
ſoon as a man and woman are married, all the goods and 
chattels perſonal that the wife had at the time of che 
ſpouſals or celebration of the marriage or after, and alſo 


the chattels real if he overlive his wife, belong to the 


huſband, by reaſon of the ſaid marriage; and therefore 
with good reaftn ſhe cannot give that away which was 
hers, without the ſufferance or grant of the owner. Stn. 
88, 89. 

And albeit the teſtament be made before the marriage, 
yet ſhe being inteſtable at the time of her death, by rea- 
ſon her huſband is then living, the teſtament is void; for 
it is neceſſary to the validity of ſuch teitament, that the 
teſtator have ability to make a teſtament, not only at the 
time of making thereof, when the teſtament receiveth its 
eſſence and being; bur alſo at the time of the teſtator's 
death, when the teſtament receiveth its ſtrength and con- 
firmation. Swin. 88. 

And albeit the wife do overlive the huſband, yet the 
teſtament made during the marriage is not good; becauſe 
ſhe was inteſtable at the time of the will making : but if 
the teſtament being made during the coverture, ſhe do 
approve and confirm the ſame after the death of her huſ- 
band; in this caſe the deviſe is good, by reafon of her 
new conlent, or uew declaration of her will!; for then it 
is as it were a new will, Swin. 88. 

And altho' the will be made before marriage, and the 
wife ſurvive the huſband, yet it ſeemeth that the will ſhall 
not revive upon the huſband's death. As in the caſe of 
Mrs Lewis ſome years ago, before the delegates : Mrs 
Lewis, a widow, made a will; ſoon after, ſhe married 
again; in ſome time her ſecond huſband died, and ſhe 
again became a widow, without any children by either 
huſband, The will which ſhe made in her firſt widow— 

hood remained ; and being found after her death, the 
queſtion was, whether it was a good will or not. The 
counſel for the will cited many authorities from the civil 
law, and ſhewed, that among the Romans, if a man had 
made his will, and was kfterwards taken captive, ſuch 
will revived and became again in force, by the teſtator's 
repoſleſling his liberty, But it was obſerved on the other 
hand, that marriage is a voluntary act, but captivity is 
the effect of compulſion, And the will was adjudged not 
to be good, —And in the cafe of Forſe and Hemblinge, All. 
30 & 
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30 & 31 El. (4 Co. 6o, 61.) it was ſaid, that if a man 
of ſane memory make his will, and afterwards becometh 
of non-ſane memory, this is no countermand of the will, 
becauſe this is done by the act of God: But marriage is 
the voluntary act of the party, and amounteth in law to 
a countermand of the will. 

But yet nevertheleſs, upon the licence or conſent of the 
huſband, the wife may make her teſtament even of his 
goods, Sin, 89. 

But albeit the huſband do give licence to his wife to 
make a will of his goods ; yet he may revoke the ſame, 
not only at the making of the will, but after her death, 
at the leaſt (Swinburne ſays) before the will be proved. 
Swin. 89. 

Yet ſuch his conſent (Dr Gibſon ſays) ſhall be im- 
plied, until the contrary do appear; andif after ber death 
he doth conſent, he can never afterwards diſſent; and if 
immediately upon the death of the wife, he diſcourſes and 
deals with the executor whom ſhe hath appointed, as 
executor, as in recommending to him a painter for eſ- 
cutcheons, a goldſmith for rings, or the like, this is a 
good aſſent, and makes it a good will; and tho” after 
ſuch aſſent given, he do upon the ſight of the will diſlike 
It, and oppoſe the probate, or enter a caveat, ſuch diſ- 
agreement ſhall not hurt the will; and when there is an 
expreſs agreement or conſent that a wife may make a will, 
a little proof will be ſufficient to make out the continu- 
ance of that conſent after her death; but it is neceſſar 
to prove a diſagreement made, in a ſolemn and formal man- 
5 in expreſs words, and not by implication. Gib/. 
401, 2. | 

But by lord Hardwicke, in the cafe of Henley and 
Philips, July 17, 1740. Tho' a feme covert has power 
of diſpoting of a ſum of money or any other thing, by a 
writing purporting to be a will; yet after the wife's 
death, the proving it in the ſpiritual court will not give it 
the authority of a will, but it will ſtill be conſidered as 
an inſtrument only, or an appointment of ſuch ſum or 
other thing in purſuance of the power; and before it is 
proved in the ſpiritual court as a teftamentary conveyance, 
the huſband ought to be examined there as to his conſent ; 
ry then will it have the effect and operation of a will. 
2 HK. 49. 

And . ſuch a will was brought to the prerogative 
court to be proved and a prohibition was prayed for the 
buſdand upon this ſuggeſtion. that the teftatrix was a 

Vor. IV, E feme 
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feme covert, and ſo, diſabled by the law to make a will, 
it was granted; becauſe tho' the huſband may by cove- 
nant depart from his right, and ſuffer his wife to make za 
will, yet whether he hath done ſo or not, ſhall be deter. 
mined by the common law. G1/. 462. 

If a woman have a leaſe, an eſtate by extent, the next 
2voidance of a church, or other chattel real; theſe ate 
not deveſted ont of her into her huſband by marriage, but 
in caſe ſhe overlive him, they continue to her as before, 
no alienation or alteration having been made by the huſ. 
band, who had power to diſpoſe of them by gift in his 
life time, tho' not by his will: yet ſuch a woman in her 
h ſband's life time cannot of or for theſe things, without 
her huſband's all-nt, make an executor or will; but ſhe 
dying betore him, they would by the operation of Jay 
accrue to him. Hunt. 198. Law of Tel. 33. 

Another kind of goods, or rather intereſt, a woman 
may h.ve, to wit, debis or things in ation, which, 25 
the former; ar: not deveſted out of her by marriage into 
her huſband, nor yet can ſhe thereof make an executor 
without her huſband's allent, altho? they be one degree 
farther from the huſband thin the faid chattels real; for 
that tho? the huſband do overlive the wife, he ſhall not 
be intitled to them, as to the former. But if the wile 
makes him executor of theſe, as ſhe may; or if after her 
death, ne takes out adminiſtration of her goods, then he 
is thereby intitled to them. Went. 199. Law of T9. 
335 34+ 

2ut it is faid, if a woman hath pin- money or a ſepa— 
rat? maintenance ſettled on her, and ſne by management 
vi good huulewifry faves money out of it, ſhe may ciſpo!t 
of ſuch money fo faved by her, or of any jewels bought 
with it, by Writing in nature of a will, if the die befon 
her huſband, and mall have it her ſel if ſhe ſurvive him, 
and the fame ita not be liable to the huſbang's debis. 
Swin.a.95. Vier. Baron and Feme. R. a. 16. 

And al:hu' a fene Covert is ſo entirely under the pow?l 
of her huſband, that the e-nnot make what in propriety 
of {peech is a will; yet the may make what is called 21 
appointment. Aud the uſual way is, for the intended hvi- 
band to enter into a bond before marriage in a penal ſum, 
COnditiontd to permit his wife to make a will, and to di- 
pote of money or legacies to ſuch a value, and to f 
what hne ſhail appbint, not exceeding ſuch a value; and 
in ſuch Cai”, if alter the marriage, and during the cove!- 
ture, the makes any writing pu. porting her will, and 4 

1 | 01-3 


JJ w ooo OT . waar am Ft” Yom Oo 


vill, 


ve - 
ke 3 
ter. 


1ext 
are 
but 
ore, 
hu. 
| his 
her 
out 


ſhe 


law 


man 
5 28 
into 
utor 
oree 
fot 
not 
Wile 
het 
1 he 


Tejl, 


e p4- 
ment 
{pole 
ught 
e tot 
him, 
bs, 


owet 
riety 
d an 
hui- 
ſum, 
di- 
„per 
and 
ovet- 
j di- 
ol. 


Wills. Who may make. 


poſes legacies to the value agreed, tho” in ſtrictneſs of law 
ſhe cannot make a will without her huſband; yet this is a 


good appaintment, and the huſbind is bound by his bond 
to perform what is appointed. Swin, a. 94. 


1 Vern. 
244. | | 

And in 1 Mad. 211. it is ſaid, that the huſband may 
bind himſelf by covenant or bond, to permit his wife by 
will to diſpoſe of legacies, and this will be ſuch an ap- 
pointment as the huſband will be bound to perform; yet 
it doth not operate as a will, neither ought it to be proved 
in the ſpiritual court; for the property paſſeth from him 
to her legatee, and it is his gift: And therefore if the 
legatee dieth before the wife, ſuch legacy is not lapſed; 
for this in ſtrictneſs is only the execution of a truſt, and 
the executor or adminiſtrator of ſuch legatee ſhall be in- 
titled, 

But in the caſe of Fenkin v. Whitehouſe, M. 31 C. 2. 
By lord Mansfield Ch. J. In a cauſe of R/ v. Euer, in 
chancery, July 5, 1744; There was a power to a feme 
covert to appoint by will. And the lord chancellor held 
clearly, tho' ſuch will operates as an appointment, that it 
muſt be proved in the ſpiritual court; and he would not 
proceed, till the will was ſo proved. He ſaid, it was not 
material for him in that caſe to conſider of the preciſe 
form in which it was to be preved, whether by a ſtrict 
probate, or by granting adminiſtration with the appoint- 
ment in nature of a will annexed; and therefore thzt 
point was not entered into; but the fact, that the paper 
was her will, in cafe ſhe had power to make one, muſt be 
eſtabliſhed by the eceleſiaſtical court; for ſuch an appoint- 
ment is in the nature of a will, and attended witb all the 
conſequences of a will. And as to the point, that money 
diſpoſed under the execution of a power, by ſuch a will, 
thould not lapſe; this was fully confidered, and contra- 
Cicted, in the cauſe of the duke of Marlborough, v. the 
earl of Carlifle and others, Nov. 26, 1750. The caſes 
that have been cited in this cauſe ſhew, that adminiſtra- 
tion may be granted, with the appointment annexed ; 
which proves it to be teftamentary : For nothing can be 
annexed to an adminiſtration, but a teſtamentary diſpoſi- 
tion; which is proved and eftabliſhed by the eccleſiaſtical 
court in that form. But if the queſtion be, Whether the 
wife had a power to make an appointment in the nature of 


a will, and thereby to deprive the huſband of any benefit, 


which by law would devolve upon him in conſequence of 
her death; that is a queſtion proper to be conſidered at 
2 law : 
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law: and if ſhe had no ſuch power, this court will grant 
2 prohibition. Burrow, 431. 

If in the caſe where a feme covert cannot make a teſta- 
ment without the huſbarid's licence, the huſband grants a 
licence to the wife to make a teſtament of a certain por- 
tion of his goods, and the wife ſo licenſed doth make one 
teſtament, and afterwards another, and perhaps a third or 
fourth; the licence ſhall be underſtood of the laſt teſta- 
ment, and not of the firſt. Low of Teft. 37. 

But if a feme covert is executrix to ſome other perſon, 
and in that right hath divers goods and chattels; theſe 
are not diveſted out of her, becaufe ſhe hath them not 
merely to her own uſe, but as repreſenting the perſon of 
another : and therefore in this caſe (Swinburne ſays) the 
wife may, for the continuation of the executorſhip, make 
an executor, and conſequently a teſtament, without the 
conſent or aſſent of her huſband. Swin. 89. Law of 
Teſt. 34. . 

But this rule, that a feme covert executrix may make 
her will of thoſe goods whereof ſhe is executrix, is reſtrain- 
ed in two caſes : 

The firſt is, where ſhe doth not make an executor, but 
bequeaths the goods whereof the is executrix, by deviſe or 
legacy; in this caſe the will is void, becauſe an executor 
may not diſpoſe of the goods of the teſtator otherwiſe than 
to the uſe of the teſtator, to the payment of his debts 
and performance of his will, and therefore may not give 
or deviſe the fame by legacy, for that were to diſpoſe of 
the teſtator's goods as if they were the proper goods of 
the exccutor, and to convert the ſame to the private uſe 
of the legatee and not the uſe of the teſtator. But when 
an executor doth only make another executor, the ſecond 
executor doth ſtand chargeable and accountable for the 
diſtribution of the firſt teſtator's goods to the uſe of the 
fame teſtator as did the former executor, and is not by 
the laws of the land reputed for the executor of the exe- 
cutor, but of the former teſtator, and ſo is not a legatee. 
Law of Tejl. 35, 36. Swin. 9o. 

hr {econd is, where ſhe is not only executrix, but 
legatee alſo, and hath accepted of the thing bequeathed 
not as executrix, but as legatee ; and in this caſe the will 
of the feme covert is alſo void. For ſhe taking the thing 
bequeathed not as executrix, but as legatee, doth thereby 
make it her own proper goods, and conſequently her hul- 
band's; and therefore cannot be given from him, with- 
ot his licence or conſent, If it doth not appear * 

ther 
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mer the wife took the thing bequeathed as executrix, or 
legatee; it ſhall be preſumed, ſhe took it as exccutrix, 
Swin. 90. Law of Leſt. 36. 

And altho' a feme covert being executrix may make her 
teſtament, and appoint an executor of thoſe goods which 
ſhe hath as executrix, and not as legatee, without her 
| huſband's aſſent; yet the profit and fruit which ariſe out 
of thoſe goods which ſhe hath as exccutrix during the 
marriage, as Calves, lambs, and ſuch like profit of kine, 
ſheep, and cattle, do belong to the. huſband, and not to 
her ſelf as executrix; and therefore ſhe cannot make her 
teſtament of ſuch fruits and profit, without her huſband's 
approbation, Stwin, 9d. Law of Teſt. 36. 

H. 4 G. 2. King and Betteſworth. Mandamus to grant 
adminiſtration to J Cullom, of Joan his wife. Return; 
that by artieles before marriage it was agreed, that the 
wife ſhould have power to make a will, and diſpoſe of 
her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executtix, who has duly 
proved the ſame, To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini— 
ſtration to them. On the other hend, it was inſiſted, 
that with the conſent of the huſband ſhe might make a 
will; and here is his conſent by being party to the deed, 
But by the court; a general conſent to make a will doth 
not ſeem ſufficient, but there ſhould be a conſent to that 
particular will: beſides, this is going beyond her power, 
which did not extend to the making an executor. This 


is rather an appointment, which in equity will controll 


the adminiſtration as to the leaſehold eſtate, than a will : 
And as there may be other effects not covered by the deed, 
the return is ill, and there muſt be a peremptory manda- 
mus. Stra. 891. 
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8. That teſtament is to be repelled, which is made up- Perſon under 


on juſt fear, that is, ſuch a fear as may move a con- fear or reſtraint. 


ſtant man; as the fear of death, or of bodily hurt, or of 


impriſonment, or of the loſs of all or moſt part of one's 


goods, or the like. Whereof no certain rule can be de- 
iivered, but it is left to the diſcretion of the judge, who 
dught not only to conſider the quality of the threatnings, 
dut alſo the perſons as well threatning, as threatned ; in 
the tareatning, his power and diſpoſition z in the perſon 
threatned, the ſex, age, courage, pulillanimity, and the 
ke. But if the teſtator afterwards, when there is no 

| E 3 cauſe 
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Perſon circum- 
vented by fraud, 
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cauſe of fear, do ratify and confirm the teſtament, it ſeem, 
eth to be good in law. Swin. 475, 476. 

If a man makes a will in his ſickneſs, at the over im. 
portunity of his wife, to the end he may be quiet ; thi 
ſhall be ſaid to be a will made by reſtraint, and ſhall ng 
be good, Styl. 427. ; 

But if the perſon who makes the motion be not any 
ways ſuſpected, and it alſo appears by ſome conjecture 
that the fick perſon had a defire to make his will; in thi; 
caſe the teſtament is good. Law. of Te. 53. 

9. T. 1725. Stephenton and Gardiner, A bill wa 
brought to ſet aſide a will relating to a perſonal eſtate 
only, and to ſtay the probate thereof, ſetting forth that 
the will was gained by fraud, and by miſrepreſenting the 
plaintiffs, who were the half brothers and ſiſters of the 
teſtatrix; and alledging, that the will was falſly read to 
her; and ſetting forth divers inſtances of fraud, on the 
part of the defendants, in procuring this will. The de. 
fendants, as to that part of the bill which ought to ſe 
aſide the will, and to ſtay the proceeding, demurred to the 
Juriſdiction of the court; foraſmuch as upon the face «f 
the bill it appeared, that the plaintiffs were improper to 
ſue here, in regard the ſpiritual court had the proper cog- 
nizance of wills relating to perſonal eſtates, and could 
determine fraud concerning them. Aſter which, motions 
were made before the lords commiſſioners and the lord 
chancellor King for an injunction. But the court was 
againſt it: for the ſpiritual court hath juriſdiction of 
fraud relating to a will of a perſonal eſtate, and can ex- 
amine the parties by allegation touching this fraud; and 
if the will was falſly read to the teſtatrix, then it is not 
her will. 2 P. Vill. 286. 

T. 1686. Archer and Miſſe. The teſtator when in 
perfect health, had made his will, and thereby gave to 
the plaintiff Archer his nephew the greateſi part of his 
perſonal eſtate, to the value of 50001. But one Brig 
Sandyman, his maid ſervant had in his ſickneſs prevailcd 
upon him to make another will, and to marry her a week 


before his death, when he lay in his ſick bed, at ſix cf the 


clock at night, tho? it was really proved by two miniſters, 
that the was a year before actually married to the defend- 
ant Meſſe, and was then his wife, and that Meſſe pror 
cured the licence for the marriage of the teſtator to B. id. 
Let; and this will being fet up by Mee (executor to 
Bridget), tho' it appeared that there was as groſs 2 prac- 
tice as could be in the gaining the will, the teſtator being 

nul 
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em, non compos mentis both at the time of making the will, þ 
and alſo at the time of the ſuppoled marriage, and that in it 

im. bis health he knew that Me and Br get were married), * 

this and that Bridget ſuppreſied the firſt will; yet that well ſo Ii. 

not ſet up, being proved in the prerogative court, and the mat- 4 
ter in queſtion relating only to a perſonal eſtate, the lord bY 

any chancellor was of opinion, that whilſt the probate ſtood, i4 

reg the matter was not examinable in chancery; and tho' the 1 

this fraud was fully proved and opened to him, he would not þ 
hear any proofs read, but dilmiſled the bill. 2 Fern. 8. iy 

Wa But the' a will gained by fraud, and proved in the ſpi— is 

date ritual court, is not to be controverted in equity; yet if #3 

hat the party claiming under ſuch a will comes for equity in 4 

the the court of chancery, he ſhall not have it. 2 Ven. 76. 11 

the A. 1715. Goſſe and Tracy. It being urged, that a will is 

1 to concerning land is only triable at common law, and that iy 

the the party there may take advantage of any fraud or im- j4 

de. poſition on the teſtator, and therefore not proper to be 74 

ſet examined into or fet aſide in equity upon pretence of bY 

the fraud or ſurprize; the lord chancellor held, that there 1 

of might be fraud in obtaining a will that might be relicva— | 

to ble in equity, and of which no advantage could be taken 

og. at law; as if a man agree to give the teſtator 20001] in 

uld bank bills, if he will deviſe his eſtate to him, and on the 

ons delivery of ſuch bills makes his will, and deviſeth his 

id eſtate unto him, and the bills prove to be forged or coun— 

1 25 terfeited. 2 Lern. 700, 

of But in the caſe of Branſly and Kerrizge, July 28, 1728 

ex- in the houſe of lords, it was decrerd, that a wil ot a rcal 

and eſtate could not be ſet aſide in a court of cquity for Frau! 

not or impoſition, but muſt be tr ed at Jaw on Dewſavit vel 


„en, being a matter proper fur a jury to irquue into. 


in Law of Teſt, 60. Vin. Deviſe. Z. 2. 


tg 10. Thoſe who are deaf and dumb by nature, cannot Perſons deaf 
his make any kind of teſtament or leſt will; unlefs it do ap- 4% n. 
40 pear by ſufficient arguments, that ſuch pet on underſtand- i 
Jed eth what a teſtament meaneth, and that he bath a deſite | 
eek to make a teſtament: for if he have ſuch underſtanding 1 
the and deſire, then he may by figns and tckens decl.re his | 
1, teſtament, Swin. 
ad- 11. Dr Aylifie ſays, generally, that perſons who are Bla. 
TY blind cannot make their wills. l. Par. 531. 

1d- But Dr Swinvurne ſays, he chat is blind may make a 

to nuncupative teſtament, by declaring his wil! before a luf- 

1e. ficient number of witasſſes. And he may make his etta- 

ing ment in writing, provided the ame be read befor wit- 
100 E 4 .-.:*. nefles, 
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neſſes, and in their preſence acknowledged by the teſta. 
tor for his laſt will. But if a writing were delivered 
to the teſtator, and he not hearing the ſame read, ac- 
knowledged the ſame for his will, this would not be ſuf— 
ficient; for it may be that if he ſhould hear the ſame read, 
he would not acknowledge the ſame for his will. Stwin, 
6. 
. And it ſeemeth beſt, that it be read over to the teſtator, 


and approved by him, in the preſence of all the ſubſcrib— 


ing witneſſes ; and this the civil law did expreſsly re. 
quite in the caſe of a blind man's will: But in England 
this ſtrictneſs ſcemeth not to be preciſely requiſite, if there 
ſhall be otherwiſe ſatisfactory proof before the court that 
the identical will was read over to him, altho' it was not 
in their preſence : And ſometimes the ſingle oath of the 
writer hath been allowed ſufficient by the court of dele- 
gates, to prove the identity of the will. 

Ard what precautions are necefiary for authenticating 
a blind man's will, ſeem in like degree requiſite in the 
caſe cf a perſon who cannot read. For tho?” the law in 
other caſes may preſume, that the perſon who executes a 


will knows and approves of the contents thereof; yet 


that preſumption cealeth, where by defe of education he 
cannot read, or by ſickneſs he is incapacitated to read the 
will at that time, 

12. Waoſoever is lawfully convicted of high treaſon, 
by verdict, confeſſion, outlawry, or preſentment ; beſides 
the loſs of his life, ſhall forfeit to the king all his goods 
and chattels, and all ſuch lands tenements and heredita- 
ments as he ſhall have in his own right, uſe, or poſleſ- 
ſion, of any eſtate or inheritance, at the time of ſuch 
treaſon committed, or at any time after; and ſo conle- 


quently is inteſtable. Inſomuch that traytors are not. 


only deprived of making any teſtament, or other kind of 
laſt will, from the time of their convicion ; but alſo the 
teſtament before made doth by reaſon of the ſame con- 
viction become void, both in reſpe of goods, and alſo 
in reſpect of lands tenements and hereditaments, Swir, 
Aut if any perſon, being attainted of treaſon, obtain 
the king's pardon, and be thereby reſtored to his former 
eltate; then may he mzke his teſtament, as if he had not 
been convicted: or if he make any before his conviction 
and condeinnation, the ſame by reaſon of ſuch pardon re- 
covereth its former force and effect. Stwin. 97. 


But 


W 
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. But if a traytor hath goods as executor to another, the 

{ Game are not forfeited : whence it follows, that of ſuch 

. dods he may m ke his will. Swin, 97. 

. 13. If any perſon be condemned of felony, he ought to Felon, 


ſufter death, and the king ſhall have all his goods, where- 
ſoe er they be found, And if he have any freehold, it 
all forthwith be ſeized into the king's hands, and he 
ſhall have the profit thereof by the ſpace of a year and 
a day, and alſo waſte; and after the king hath had the 
year, day, and waſte, the land ſhall be reſtored to the 
chief lord of the fee. Felons therefore lawfully con- 
victed, cannot make any teſtaments, or other diſpoſitions, 
of any goods or lands; becauſe the law hath diſpoſed 
thereof already. Swin. 98. | 

But a pardon reſtoreth them to their former eſtate, 

Stein. 98. 

14. If a man do willingly kill himſelf, his teſtament Felo de it. 
(if he made any) is void, both concerning the appoint- 5 
ment of the executor, and alſo concerning the legacy or 
bequeſt of any goods; for they are confiſcate, Swin, 

106. 

But if the teſtament be of lands, it ſeemeth it is not 
void; becauſe a felo de ſe doth not forfeit any lands of 
inheritance, for no man can forfeit his lands without an 
attainder by courſe of law. 3 II. 55. 
| F 15. An outlawed perſon is not only out of the king's Outlaw, 
protection, and eut of the aid of law, but alſo all his 
| goods and chattels are forfeited to the king by means of 

the outlawry, altho' he were outlawed but in an action 
| perſonal; and altho' the action were not juſt, neverthe- 
| leſs his goods and chattels are forfeited, by reaſon of his 
contempt in not appearing : and therefore he that is out- 
lawed cannot make his teſtament of his goods ſo forfeited, 
Swin. 107. 
Howbeit it ſeemeth, that he who is outlawed in an ac- 
tion perſonal, may make his teſtament of his lands; for 
| they are not forfeited, Swin. 107. 

Alſo a man outlawed in a perſonal action may in ſome 
cale make executors; for he may have debts upon con- 
tract which are not ſorfeited to the king: and thoſe ex- 
ecutors may have a writ of error to reverſe the outlawry, 

Cro. El. 851. | 

16. It ſeemeth to be the better opinion, that an excom- xxcommunica 
municate perſon may make a teſtament : unleſs he be ex- | 
communicate with that great curſe, which is called ana- 

thema, 
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thema, which is not to be inflicted but upon great cauſe, 
with great deliberation and folemnity. Sin. 10. 
And in this caſe (of the greater excommunication, 28 


it ſeemeth) lord Coke - obſerves, that an excommunicz. 


tion is a greater diſability than an outlawry ; for if a 
plaintiff, who is an executor, be outlawed, his-outlawry 
cannot be pleaded to diſable him from proceeding in the 
ſuit, becauſe it is in the right of another; but if he iz 
excommunicate it is otherwiſe, b:cauſe every man that 
converſeth with ſuch a perſon is excommunicated him. 


ſelf, 1 [n/!. 134. That is, after he is denounced ex. | 


communicate, and they are admoniſhed not to converſe 


with him. l. Par. 266. 


IT. Of what things a will may be made. 


1. Lord Coke ſays, at the common law (by which he 

muſt be underſtood to ſignify the common law ſince the 
conqueſt) no lands or tenements were deviſable by any 
laſt will and teſtament, nor ought to be transferred from 
one to another, but by folemn livery of ſeifin, matter f 
record, or ſufficient writing ; but by certain cuſtoms in 
ſome boroughs they were deviſable. 1 Il. 111.. 
But altho' lands might not be diſpoſed by will, yet : 
device was found out, and a diſtinction made between the 
land and the uſe and profits of the land, whereby feoff— 
ments to uſes came in practice; by virtue whereot a per- 
ſon might diſpoſe of the profits, tho' he could not dil- 
poſe of the land itſelf, J/right's Tenures. 172. 

And the way was this: They conveyed their full eftates 
of their lands to friends in truſt, properly called feoffees 
in truſt; and then they would by their wills declare, 
how their friends ſhould diſpoſe of their lands; and it 
thoſe friends would not perform it, the court of chancery 
was to compel them by reaſon of truſt; and this truſt 
was called the uſe of the land, ſo as the feoffees had the 
land, and the party himſelf had the uſe ; which uſe was 
in equity to take the profits for himſelf, and that the 
feoffees ſhould make ſuch an eſtate as he ſhould appoint 
them; and if he appointed none, then the uſe ſhould go 
to the heir, as the eſtate it ſelf of the land ſhou!d have 
done; for the uſe was to the eſtate, like a ſhadow fol- 
lowing the body. Lerd Bacon's Uſe of the Law. 152. 

But by this courſe of putting lands into uſe, there were 


many inconveniences; as, namely, a man that had cau'e 
; 0 
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to ſue for his land, knew not againſt whom to bring his 
action, nor who was owner of it; the wife was defrauded 
of her thirds; the huſband of being tenant by curteſy; 
the lord of his wardſhip, relief, heriot, and eſcheat; the 
creditor of his extent for debt; the tenant of his leaſe : 
for theſe rights and duties by the law were due from him 
that was owner of the land and none other, which was 
now the feoffee of truſt; and ſo the old owner, which we 
call the feoffor, ſhould take the profits, and leave the 
power to diſpoſe of the land at his diſcretion to the feof- 
fee; and yet he was not ſuch a tenant as to be ſeiſed of 
the land, ſo as his wife could have dower, or the lands 
be extended for his debts, or that he could forfeit it for 

felony or treaſon, or that his heir could be ward for it, 
or any duty of tenure fall to the lord by his death, or that 
he could make any leaſes of it. Bac. 153. 

Which frauds, by degrees of time as they increaſed, 
were remedied by divers ſtatutes ; as namely, by a ſtatute 
of the 1 H. 6. and by another of the 4 H. 8. it was ap- 
pointed, that the action may be tried againſt him which 
taketh the profits, which was the ce/luy que uſe; by a ſta- 
tute made in the 1 R. 3. leaſes and eſtates made by ce/tuy 
que uſe are made good, and eſtates by him acknowledged ; 
by a ſtatute in the 4 H. 7. the heir of ce/luy gue uſe was 
to be in ward; and by a ſtatute in the 16 H. 8, the lord 


was to have relief upon the death of any cy que uſe. 


Bac. 153. 


Which frauds nevertheleſs multiplying daily, in the end 
in the 27th year of king Hen. 8. the parliament purpol- 
ing to take away all thoſe uſes, and to reduce the law to 
the ancient form of conveying.of lands by publick livery 
of ſeiſin, fine and recovery, did ordain, that where lands 
were put in truſt or uſe, there the poſſeſſion and eſtate 
ſhould be preſently carried out of the friends in truſt, 
and ſettled and inveſted on him that had the uſes, for ſuch 
term and time as he had the uſe. Bac. 153, 154. 

And by this ſtatute of the 27 H. 8. the power of diſ- 
poſing land by will, is clearly taken away amongſt thoſe 
frauds : whereupon in the 32 H. 8. another ſtatute was 


made, by which it is enacted, that every perſon having 


any manors lands tenements or ee holden in ſecage 
or of the nature of ſecage tenure, ſhall have full and free liberty 
power and authority, to give diſpoſe will and deviſe, as well 


by his laſt will and teſtament in writing, as otherwiſe by any 


gt or acts lawfully executed in his li Ve, all bis ſaid manors 
lands 
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lands tenements or hereditaments, or any of them, at his fre pive 
will and pleaſure. poli! 

And in the ſame ſtatute there are ſeveral reſtriftions wha 
and limitations with regard to the deviſing of lands holden but 
by #nights ſervice ; which were further explained by the 10 
ſtatute of the 34 & 35 H. 8. c. 5. mon 

And finally, by the ftatute of the 12 C. 2. c. 25. te- tbe 
nures by knight's ſervice were aboliſhed, and all tenures cas 
turned into free and common ſocage. 1 

So that now a man may by his will diſpoſe of his whole aut 
landed property, except his copyhold and other cuſtom- par, 
ary lands, which are deviſable or not, according to the ſenc 
cuſtom of the reſpective manors. And generally, a de- the 
viſe of copyhold will not paſs, without a ſurrender to ſucl 
the ule of the will, han 

But in caſe of a child, or widow, it is otherwiſe ; for a 6ech 
court of equity, in favour of theſe, will ſupply the de- ple 
fect of ſurrender. 2 Veaq, 582. go 1 

So alſo where there is a general deviſe of real eſtate eſta 
to pay debts, and there is no real eſtate but copyhold ; the han 


court will ſupply the defect of ſurrender for the benefit of 
creditors, Id. 

Alſo where a copyhold is in the hands of traſlees; the 
perſon for whom the lands are holden in truſt may deviſe 
the ſame without ſutrender: becauſe; the legal eſtate be- 
ing not in him but in the truſtees, he cannot ſurrender, 
2 414. 38. 1 Fez. 489. 

And altho' the court wil! ſupply the defect of a ſur- 
render for the benefit of children; yet the rule doth not 
extend to grand children, or to a natural child, and con- 
jequently not to any more diſtant kindred. 2 Vez. 582. 
1 Hilſon, 101. 

And where a man, ſeiſed of copyhold lands, ſurrenders 
the lame to the uſe of his will, and executes a will, al- 
cho! it is not atteſted by any wieneſſes, yet it ſhall dire 
the ufes of the ſurtender; for the clauſe in the ſtatute 
which requires the teſtator's ſigning in the preſence of 
three witneſſes, is confined only to ſuch eſtates as paſs by 
the ſtatute of wills of the 34 & 35 H. 8. which doth not 
extend to copyhold. 2 Atkyns, 37. 

2. By the 9 G. 2. c. 360. No manors, lands, tenements, 
rents, advetuſons, or other hereditaments, corporeal or incer pe- 
real, whatſoever ; ner any ſum or ſums of money, goods, clat- 
tels, flocks in the public funds, ſecurities for maney, or any 

ether perſonal eflate whatſoever, to be laid out or diſpoſed of in 
he purchaſe of any lands tenements or hereditaments, fhall be 
given 


Ee 


f 


ſence and by his expreſs directions, atteſted and ſubſcribed in 


ſuch deviſe thereof be made, the ſame ſhall be chargeable in the 


ſor life is made to a man and his heirs; in ſuch caſe, the 
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ziven or appointed by will, to any perſon or perſons, bodies 
politick or corporate, or etherwiſe, for any eſtate or intereſt 
whatſoever, in truſt, or for the benefit of, any charitable uſes : 
but the ſame ſhall be done by deed indented, twelve months at 
laſt before the death of the donor, to be inrelled within fix 
months after the execution in the high court of chancery ; and 
the ſame to take el immediately after the execution for the 
charitable uſe intended, 

By the ſtatute of the 29 C. 2. c. 3. Any eſtate pur Eftate pur auter 
auter vie ſhall be deviſable by a will in writing, ſigned by the 
party ſo deviſing the ſame, or by ſome other perſon in his pre- 
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the preſence of the deviſor by three or more witneſſes ; and if no 
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hands of the heir, if it ſhall come to him by reaſon of a ſpecial 
gccupancy, as aſſets by deſcent, as in caſe of lanas in fee ſim- 
ple; and in caſe there be no ſpecial occupant thereof, it ſhall 
go to the executors or adminiſtrators of the party that had the 
elate thereof by virtue of the grant, and ſhall be aſſets in their 
hands, 1. 12. 
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Pur auter vie] That is, being held by leaſe during the 


life of another perſon, 


Special occupant] A ſpecial occupant is, where an eſtate 


heir ſhall have the eſtate, after the deceaſe of his anceſtor, 
2s ſpecial occupant, or as a perſon particularly deſcribed, to 
whom the eſtate ſhall go after the leſſee's death. 
4. One that hath money to be paid to him on a mort- Myrtgagee, 
gage, may deviſe this money when it comes. God. O. I. 
391. | 
And if the feoffee in mortgage, before the day of pay- 
ment which ſhould be made ro him, maketh his executors 
and die, and his heir entreth into the land as he ought; 
it ſeemeth in this caſe, that the feoffor ought to pay the 
money at the day appointed to the executors, and not to 
the heir of the feoffee : but yet the words of the condi- 
tion may be ſuch, as the payment ſhall be made to the 
heir; as if the condition were, that if the feoffor pay to 
the ſeoffee or to his heirs ſuch a ſum at ſuch a day, there 
alter the death of the feoffee, if he dieth before the day 
limited, the payment ought to be made to the heir at the 
Gay appointed. 1 [n/t. 209, 210. | 
And hereby it appeareth, that the executors do more 
repreſent the perſon of the teſtator, than the heir doth that 
di the anceſtor ; for tho' the executor be not named, yet 
2 the 
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the law appoints him to receive the money, but fo doth 
not the Jaw appoint the heir to receive the money unleſs 
he be named. 1 IIA. 209, 210. 

5. A perſon may deviſe by his will the right of pre- 
ſenting to the next avoidance, or the inheritance of an 
advowſon. And if ſuch deviſe be made by the incum- 
bent of the church, the inheritance of the 2dvowfon bein 
in him, it is good, tho' he die incumbent ; for tho? the 
teſtament hath no effect but by the death of the teſtator, 
yet it hath an inception in his liſe time: and fo it is, tho 
he appoint by his will who ſhall be preſented by the exe- 
cutors, or that one executor ſhall preſent the other, or 
doth deviſe that his executors ſhall grant the advowſon to 
ſuch a man, MWatſ. c. 10, 


Lands contra, 6. If upon articles for a purchaſe, the purchaſer die, 


ed for, but not 


conveyed. 


Leaſe. 


having deviſed the Jand before a conveyance executed, the 
land will paſs in equity; for the teſtator had an equity to 
recover the land, and the vendor ſtood truſtee for the 
teſtator, and as he ſhould appoint, till a conveyance exe- 
cuted. 1 Chanc. Caf. 39. 2 Vern. 679. | 

For the vendor of the eſtate is, from the time of his 
contract, conſidered as a truſtee for the purchaſer ; and 
the vendee, as to the money, is conſidered as a truſtee 
for the vendor. 1 Atkyns, 573. 

So if a man covenants to lay out a ſum of money in the 
purchaſe of Jands, generally : and deviſeth his real eſtate 
beſore he hath made ſuch a purchaſe : the money to be 
laid out will paſs to the deviſee. 44. | 

But if a man, having made his will, afterwards con- 
tracts for the purchaſe of lands; the lands contracted 
for will not paſs by the will, but deſcend to the heir at 
law. Id. 

But if a good title cannot be made of the lands; 28 
the heir in ſuch caſe cannot have the lands, ſo he ſhall 

not have the money intended to be laid out, 74. 

7. If a man have a leaſe for never ſo many years, de- 
terminable upon life or lives, that is, if ſuch or ſuch live 
fo long; this eſtate may well enough be given and dil- 
poſed by will, becauſe it is but a chattel, Vent. 19. 


Term for years. 8. Mr. Wentworth ſays, If one having a leaſe for many 


years, as an hundred, five hundred, more or leſs, doth 
deviſe and bequeath the ſame to A and the heirs male of h 
body, and for want of ſuch iſſue to B and the heirs male 
of his body; and 4 dieth, having iſſue a ſon ; the term 
ſhall not go.to his ſon, but to his executor or adm 


niſtrator: fof it cannot be made a matter of bn 
| 0 
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ch go if A had died without iſſue male, the term ſhould not 
have gone or remained to B, but to the executor or ad- 


= miniſtrator of 4. Went. 45. 
| So if an advowſon, or any other hereditament, granted 
8 or deviſed to one and his heirs for a hundred years; or if 
_ ſuch a termer grant a rent out of the Jand to A4 and his 
5 heirs, or to the heirs, or heirs male of his body: yet ſhall 
1 the ſame go to the executor, and not to any heir ; for it 
1 being derived out of a chatte], cannot be any freehold or 
605 inheritance, but is itſelf a mere chattel. Went. 54. 
50 9. Albeit by deed of gift made in the lifetime of any Debts or things 
a perſon to another of all his goods and chattels, debts or in Gion. 
ts things in action do not paſs; yet if the teſtator by his laſt 
will and teſtament, do give or bequeath to another any 
ie debt due unto him, or a thing in action belonging unto 
ho him, the legacy is good and effectual in the law, and may 
7 be recovered in this manner, that is to ſay, if the teſta- 
the tor do make the legatary executor of that particular debt 
. or thing in action bequeathed, then the legatary as exe- 
| cutor thereof may commence ſuit in his own name, and 
his recover the ſame to his own uſe, againſt him by whom 
So it was due; but if the teſtator do not make the legatary 
* executor of the debt or thing in action bequeathed, then 
his remedy lieth in the eccleſiaſtical court, where he may 
the convent the executor, and compel him either to ſue for 
SS: that debt in a court competent, and upon recovery and 
xe payment thereof to pay it over to the legatary, or elſe to 
make a letter of attorney to the legatary for the recovery 
_ of the debt or thing in action bequeathed in the name of 
Qed the executor to the uſe of the legatary. Swin. 187, 188. 
on 10. Albeit the teſtator have no ſuch thing of his own Things which 
as 1s bequeathed, yet nevertheleſs the legacy is good in 3 
2 law ; therefore if the teſtator do bequeath a horſe or a 
Bal 70xe of oxen, the legacy is good in law, tho' the teſtator 
have neither horſe not ox of his own. But who ſhall 
* make choice, in this caſe, of the thing ſo bequeathed, is 
live a queſtion not to be neglected : and the ſolution is this 


that if the words of the deviſe be directed to the legatary, 
as it the teſtator ſhall thus ſay, I will that AB ſhall have 
2 horfe, the choice doth belong to the legatary; but if 
the words be directed to the executor, as if the teſtator 
tall thus ſay, I will that my executor give to AB a 
horſe, the election doth belong to the executor. Pro- 
vided nevertheleſs, that to whomſoever the election doth 
belong, whether to the legatary, or to the executor, they 
muſt not be unreaſonable in their election, but frame 


them- 
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themſelves according to the meaning of the teſtator 

| otherwiſe the legatary might make choice of the beſt horſe 

q in the country, and the executor of the worſt, contrary 

ö to the meaning of the deceaſed. Swin, 188. 

Things in joint 11. If there be two jointenants of /ands, and one of 

tenancy. them deviſeth that which to him belongs, and dieth; this 
is no good deviſe, and the dev:/ec takes nothing, becauſe 
the deviſe doth not take effect until after the death of the 
deviſor, and then the ſurviving jointenant takes the whole 
by prior title, to wit, from che firſt feoffment. Gilbert 
on Mills. 120. 

And altho' the jointure is ſevered before the teſtator's 
death, yet if the will be made before the ſeverance, it 
will have no effect; unleſs there is a republication of the 
will after the partition. Bur. Mansf. 1496. 

So allo a man cannot give or bequeath by will, any 
of thoſe goods or chattels which he hath jointly with an- 
other: for if he ſhould bequeath his portion thereof to 2 
third perſon, this bequeſt is void by the Jaws of this 
realm; and the ſurvivor, which had thoſe goods or chat- 
tels jointly with another, ſhall have that portion ſo be- 
queathed, notwithſtanding the ſaid will. Swin. 189. 

But otherwiſe it is with tenants in common. Ged. 
O. L. 131. 

Corn growing. I 2. By the 20 Hl. 3. C. 2. Widows may bequeath the crop 
of thetr ground, as weli of their dowers, as other their lands 
and tenements ; ſaving to the lords of the fee all ſuch ſervices 
as be due for their dowers and other tenements, And this is 
only in affirmance of the common law. 2 I. 80. But 
by the 27 H. 8. c. 10. A married woman having a jointure 
made, ſhall nit have any aowry of the reſidue of her huſband's 
lands. 

By the 28 H. 8. c. 11. Vibe incumbent before his death 
hath cauſed any of his glebe land to be manured and ſown, at 
his proper coſts and charges, wit! any corn or grain; he may 

1 make and declare his teſtement of all the profits of the corn 

j growing upon the ſaid glebe land ſo manured and ſown. 1. 6. 

1 But if the teſtator is leſſee for years, and ſow the land 

a ſhort time before his leaſe expires, and then dies, be- 

| fore the corn can poſſibly be ripe within the term, in 
| this caſe a deviſe thereof is void, becauſe he himſelf could 

b not have reaped it after the expiration of the term, if he 

1 had lived. Swain. 191. 

J Thioge not yet 13. Not only that thing may be deviſed or bequeathed 

| in cerum natura, by the teſtator, which is truly extant, or hath an appa- 
rent being at the time of the making of the will or death 
of the teſtator; but that thing alſo which is not in rerum 

natura, 
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= natura, whilſt the teſtator liveth : therefore it is lawful 1 
ſe for the teſtator to bequeath the corn which will be ſown 4 
ry or grow in ſuch ſoil after his death, or the Jambs which 5 

ſhall come of his flock of ſheep the next year, depaſturing [ 
of in ſuch a field, But if there be no ſuch corn growing in 5 
is that ſoil, nor any lambs ariſing out of that flock, then the q 
fe legacy is deſtitute of effect, becauſe no ſuch thing is ex- 1 
he tant at all, as was bequeathed. But if the teſtator deviſe J 
le a certain quantity of grain or number of lambs, as for 9 
rt the purpoſe, twenty quarters of corn or twenty lambs, | 

and doth will and deviſe, that the ſame ſhall be paid out 4 
's of the corn which ſhall grow in ſuch a field, or ariſe out 4 
it of his ſheep depaſturing in ſuch a ground; tho' not ſo 1 
he much or no corn at all there grow, or not any or not ſo 1 


many lambs there ariſe, yet nevertheleſs the executor is 
compellable by law to pay the whole legacies intirely ; 
becauſe the mention of the ſoil and of the flock, was ra- 
ther by way of demonſtration than by way of condition, 
rather ſhewinz how or by what means the faid legacy 
might be paid than whether it ſhouid be paid at all yea or 
no. Swin. 186. 
14. Thoſe things which after the death of the teſtator Things belong- 


r 
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J. deſcend to the heir of the deceaſed, and not to his execu- ws. As the free. 
tor, cannot be deviſed by teſtament, except in ſuch caſes _ 

þ wherein it is lawful to deviſe the lands tenements or he- 

as reditaments.” And therefore if a man ſeiſed of land in 


fee or fee tail, bequeath his trees growing upon the ſaid 
land at the time of his death; this deviie is not good, ex- 
cept as before : but if he deviſe the corn growing upon 
the ſame land at the time of his death, from the heir to 
s ſome other perſon, this deviſe is good, albeit the land 
whereupon it groweth be not deviſable. And the reaſon 
of the difference is, becauſe the trees are parcel of the 
freehold, and de{cend together with the land to the heir, 
and not to the executor: but it is not fo uf corn; for 
the ſame ſhall go to the executor as parcel of the teſtator's 
goods. And therefore if a man be ſeiſed of lands in the 
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id right of his wife, and ſow the land, and deviſe the corn 
e- growing upon the ſame land, and die before the corn be 
in reaped; in this caſe the legatary ſhall have the corn, and 
Id not the wife: But it is otherwile of graſs, and herbs not 
le ſeparated from the ground, at the time of the death of 

the teſtator. If a man ſeiſed in fee in right of his wife, 
d do let the ſame lands for years to a ſtranger, and tne leſſee 
a- ſoweth the ground, and afterwards the wife dieth, the 
h corn not being ripe; in this caſe the leſſee may deviſe the 
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ſame corn, notwithſtanding his eſtate be determined. So 
alſo of tenant by curteſy, and tenant in dower. Swin, 
190. 

"Aud foraſmuch as thofe things which after the death 
of the teſtator deſcend to the heir and not to his execu- 
tor, are not deviſabie by will, except in ſuch caſes where 
lands tenements and hereditaments be deviſable ; there. 
fo e thoſe things which are affixed unto the freehold, are 
no more deyiſable than the freehold it ſelf, as the win- 
dows, doors, wainſcot, and ſuch like. Swin. 191. 4 
Co. 64. 

So if a man be ſeiſed of a houſe, and poſſeſſed of divers 
heir-lcoms, that by cuſtom have gone with the houſe from 
heir to heir, and by his will deviſeth away theſe heir- 
looms ; this deviſe is void: for the will taketh effect 
after his death; and by his death, the heir-looms by an- 
cient cuſtom are veſted in the heir, and the law prefers the 
cuſtom before the deviſe, And ſo it is, if the lord ought 
to have a heriot againſt his tenant, and the tenant deviſeth 
away all his goods; yet the lord ſhall have his heriot for 
the reaſon aforeſaid. 1 Int. 185. 

Things in exe== 15. The teſtator may deviſe all goods and chattels 

Sate which he hath in his own right, but not thoſe which ke 
hath in the right of another as executor. Sin. 185. 

That tn 3d. 16. An adminiſtrator cannot make a teſtament of thoſe 

minittratton. goods which he hath as adminiſtrator to any perſon dying 

| inteſtate; becaufe he hath not any ſuch goods to his own 

proper uſe, but ought therewithal to pay the debts of the 

dead perfon, and to diſtribute the reſt according to law, 

$tvin. 189. 

Wife's goods by 17+ The buſband cannot deviſe ſuch goods as his wife 
the hutband, hath as being executrix to another, nor ſuch things as are 
in action, as debts due to her before marriage by ob! ga— 
tion or contract, unleſs he and his wife recover the ſame 
during marriage, or that he ;zenew the bonds, and take 
them in his own name; otherwiſe after his death they 

remain to her. 1 II. 35 1. 

But the huſband may, at any time during the coverture, 
releaſe a bond given to his wife, And where the huſband 
makes a /ettlement ; the bonds to his wite, being part of 
her fortune, will notwithſtanding his death in the lite 
time of his wife, before the ſecurity be changed, be de- 
creed in equity to his executor; he being conſidered in 
that caſe as a purchaſer for a valuable conſideration. 


Caſes in the time of L. Talb, 108. 
12, A 
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18. A man may by bis will diſpoſe of his chattels and 
perſonal eſtate that he ſhall for the future acquire, any 
time after the making his will, to the time of his death. 
And this is neceſſary from the reaſon of the thing; be- 
cauſe the chattels and perſonal eſtate are in a continual 
fluctuation; and if the law were not ſo, it would cieate 
very great confuſion, or elſe would render it neceſſary for 
a man to make a new will every day. G6. 122, 

But it is not ſo with lands, for they are fixed and per- 
manent : and therefore if a man maketh his will, and de- 
viſeth therein all the lands which he ſhall have at the time 
of his death: and after that, he purchaſeth lands, and 
dieth without republication or making a new will; in this 
caſe, tho' his intent to the contrary is very apparent, yet 
it is a void deviſe : for a man cannot deviſe any lands but 
what he hath at the time of making his will. And this 
was adjudged upon great deliberation, by Holt chief juſ- 
tice and the court, in the caſe of Bunker and Cook : and 
the judgment was affirmed afterwards upon a writ of error 
in the houſe of lords, Feb. 24. 1707. Cilb 122. 

But, by Holt chief juſtice : If he republiſhech his will, 
in ſuch manner, and with ſuch circumſtances, as are nc- 
celſary to compleat execution of an original will; then 
the purchaſed lands will pals as by an otipinal will, 11 
Mod. 127. And in truth this ſcemeth to make it a new 
will, to all intents and purpules ; and not a republication 
of the old one. 

But a codicil, which concerneth only perſonal legacies, 
Wil not amount to a republication of the will, ſo as to 
pals lands purchaſed after the making of the will. 2 Vern. 
025, 

f a man deviſeth all his lands for payment of his debts, 

and purchaſeth lands afterwards ; the lord keeper ſaid he 
would decree a ſale, tho' there were no precedent articles, 
2 Cha. Ca. 144. 
It a man hath a leaſe, and diſpoſeth of it (ſpecifically) 
by his will; and after ſurrenders it and takes a new 
leaſe, and after dies; the deviſee ſhall not have this laſt 
leaſe, becauſe this was a plain countermand of his will, 
Gold. 93. 8 

But in the caſe of Stirling and Lydiard, Nov. 21, 17443 
where a man deviſed all and ſingular his leaſehold ate, £924s, 
chattels, and perſonal ejlate whatſoever, and alterwar.s te- 
newed a leaſe; it was held by the lord chancello Hard- 
wicke clearly, tha: the leaſchold eſtaie paſſed by the will. 
He laid the objection againit its paſſing proceeded upou 4 
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1 that this is a ſpecific legacy; but it is nothing like 

: for it is only an enumeration of the ſeveral particulars 
of his perſonal eſtate, and is a general deviſe of the whole, 
It hath no appearance of a revocation. Suppoſe the te. 
tator had purchaſed a new leaſe, would not that have 
paſſed ? Why then ſhould not a new term in a leaſe 
equally paſs? If TI were to conſtrue this a revocation, I 
do not know but if a man were to give all his bank, Eaft 
India, and South ſea ſtock, and ſhould afterwards turn it 
into money, it might as well be inſiſted that this was a 
revocation, 3 Ack. 199. 

If a man deviſeth a term for years, which he hath not at 
the time of the deviſe, but purchaſeth ſome time before 
his death ; Holt chief juſtice doubted, whether this would 
be good, 
ſtanding the doubt which the court of king's bench ſeems 
to have been in in that caſe, it hath been clearly held to 
paſs by ſuch a will. 3 P. Vill. 169. 


III. Form and manner of making a will; and therein 
of appointing guardians and executors. 


t. By the 29 C. 2. c. 3. intitled, An act for prevention 
of frauds and perjuries, A deviſes and bequeſls of any land; 
er tenements, deviſab!e either by force of the flatute of wills, 
or by this flatute, or by force of the cuſiem of Kent, cr the 
com of any borough, or any other particular cuſtom, fhail bt 
in i and ſigned by the party fs ac g the ſame, or ty 
ſome ether perſon in his preſence and by his exprejs direeltns, 
anc ſhat. be altered and ſubſer ile in the frejence of the ſuid 
deviſor, 7 th ce fed tech credit witneſſes ; er elje they ſpall by 
utterly veid, and of none Meet. 1. 5. 


Signed] Signing being only mentioned, therefore ſcaling 
is not necefilary, altho* it be expedient to a teſtament; 
which is not properly and legally a deed, to which a ſeal 
is eſſential, though it path the force aud vittue of a deed. 


Cod. O. L. G. Weniw. 29. 


ned by the f ariy ſo deviſing the ſame! E. 33 C. 2. Le- 
mai: er. Stanley. The teſtator made his will, and wrote 
it with his own hand, and began it thus, I John Stariey 
make this my laſt will and teſtament ; but did not ſub- 
ſcribe his name: yet this was adjudged a good will, and 
fufh cient 6{+; zning by the teſtator within the [!tute, to pals 
lands; it being ſubſcribed by three witneſſes in the pre- 
fence of the teſtator; for his name being Written in che 


4 | will, 


But Mr Peere Williams ſays, that notwith- 
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will, it muſt be a ſufficient ſigning within the ſtatute ſince 
the ftatute hath not appropriated any particular place in 
the wil', either top, bottom, or margin, for that purpoſe ; 


and therefore neceſſarily the teſtator is at liberty to pur it 


where he pleaſes, 3 Lev. 1. 

And it hath been ſaid, that if the deviſor only put his 
ſeal to the will, without ſigning it, this is a ſuſkcient 
ſigning within the ſtatute; becauſe ſigning is no more 
than a mark to diſtinguiſh a man's att, and ſealing is a 
ſufficient mark to know it to be his will. G. 92. 

And in Murneferd and I arneford, E. 136. On an 
iſſue directed out of chancery, Raymond chief juſtice 
ruled, that ſealing a will is ſiguing within the ſtatute, 
Str. 764. 

But in the caſe of Smith and Evans, in the exchequer, 
Dec. 6, 1751; it was ſaid by the lord chief baron Parker, 
baron Clive, and baron Smythe (baron Legge being ab- 
ſent), that what is ſaid by North, Windham, and Cnarle- 
ton, in 3 Lev. 1. that putting a ſeal to a will is ſufficient 
ſigning within the ſtatute is very ſtrange docirine ; for that 
if it were ſo, it would be very eaſy for one perſon to forge 
any man's will, by only forging the names of any two 
obſcure perſons dead; for he would have no occaſion to 
forge the teſtator's hand. And the barons ſaid, if the 
ſame thing ſhould come in queſtion again, they ſhould 
not hold that ſealing,a will only was a ſufficient ſigning 
within the ſtatute. 1 //i/ſon, 313. 

And in the caſe of Grayſon and Atkinſon, July 17, 17523 
in the chancery : Lord Hardwicke laid, that he ſhould 
have much doubted upan that point : for the ſtatute re- 
quiring the will to be ſigned, undoubtedly meant ſome 
evidence to ariſe from the handwriting ; then how can it 
be ſaid, that putting a ſeal to it would be a ſufcient 
ſigning? For any one may put a ſeal ; no particular evi- 
dence ariſes from that ſeal; common ſeals are alike, and 
one man's may be like another's : no certainty or guard 
therefore ariſes from thence. And where an act ot par- 
liament mentions figning, it means ſomething different 
from ſealing. 2 Vezey, 459. 

H. 1728. Dormer and Thurland, The will was not 
ſigned by the teſtator in the preſence of the witneſſes; but 
he acknowledged it to be his hand, and declared it to be 
his will, in their preſence ; and they ſubſcribed their 
names in his preſence. Lord chancellor King inclined 
that the will was good; but ordered the point to be re- 

1 ſerved 


n FLEW IE a — ITY 
rr ES tos an SE ” * Rm 


. 


3 


8 
- 
- 
* 
* 
1 
4 
be 


/ 


O 


UCOHills. Form and manner. 


ſerved and made a caſe of for ſurther conſideration. 2 P. 
Nili. 50h. 

And in the caſe of Stonehouſe and Evelyn, E. 1734: A 
will was held to be good, though all the witnefles did not 
ſee the teſtator ſign it, vut he owned it before them o be 
his hand, And the reporter ſays, that on his mentioning 
this caſe to Mr. juſtice Forteſcue Aland, he ſaid, chat 
this was the common practice; and that it is ſufficient, if 
one of the three ſubſcribing witneſſes ſwears that the teſ- 
tator acknowledged the ſigning to be his own hand writ. 
ing: And 't i remarkable, that the ſtatu e of frauds doth 
not ſay. the teſtator ſha] ſign his will in the preieace of 
three witneſſes, but requites theſe three things; firſt, that 
the will ſhould be in writing; ſecondly, that it ſhould 
be ſigned by the teſtator; and thirdly, that it ſhould be 
ſubſcribed by three witnefles in the preſence of the teſ— 
tator. 3 P. Lill 254. 

And in the ſaid caſe of Grayſon and A:kinſon, July 17, 
1752 ; by the lord chancelior Hardwicke: At the time 
of making the act, and ever ſince, if a bond or dced is 
executed by the perſon who figns it, afterwards the wit- 
neiles are called in, and before thoſe witneſſes he acknow- 
ledges that to be his hand; that is always conſidered as 
an evidence of ſigning by the perſon executing, and is an 
atteſtation of it by them. I: is true, there is ſome diſfer- 
ence between the caſe of a deed and a will in this reſpect, 
becauſe ſigning is not neceſſary to a deed, but ſealing is; 
2nd I do not know that it was ever held, that acknow- 
ledging his ſealing without witneſſes has been ſufficient. 
But notwithftard:ng, that is the rule of evidence relating 
to ſigning. If it was in the cale of a note, or declaration 
of iruſt, or any other inſtrument not requiring the ſo— 
I-mnities of a deed, but bare ſigning; if that inſtrument 
is aite{ted by witneſles, proving that they were called in, 
and that he took that inſtrument, and ſaid, that was his 
hand, thet would be a ſufficient atteſtation of ſigning by 
hin, Phat is the rule ot evidence; and there is nothing 
in this act to take it out of the general rule, 2 Leg, 
457. 

Ait:fled and ſubſcribed in the preſence e the ſaid deviſer} 
I: hain bean ruled in «equity, that a will of lands, atteſted 
by nec wiinefl's, who ſubſcribed their names at the re- 
quilt of the tiftator, rho? at ſeveral times, is a good will, 
tiovnuh the witnefies were never once preſent together, 
Gib.g2. Fin, Deviſe. N. 10. 12. 
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Feb. I. 1742. Jones and Lake, A ſpecial verdict was 
found upon an ejeAment; the caſe was, the teſtator 
ſigned and executed his will in December 1735, in the 
preſence of two witneſſes, who atteſted the ſame in his 
preſence ; afterwards in the year 1739, he with his pen 
went over his name, in the preſence of a third witneſs, 
who ſubſcribed his name in the teſtator's preſence, and 
at his requeſt, And the queſtion was, whether this was 
a due execution within the ſtatute. For the heir at law 
it was argued, that the ſtatute requiring three witneſſes 
to ſubſcribe in the teſtator's preſence, muſt intend they 
ſhouid be all preſent together; otherwiſe there is not 
that degree of evidence which the ſtatute requires: for 
an atteſtation of three witneſſes at different times, has 
only the weight of one witneſs. Witneſſes ro a will not 
only atteſt the due execution of the will, but Jicewiſe 
the capacity of the teſtator at the time of «xecution. A 
man may be ſane at the time two witneſſes atteſt, and 
inſane when the third atteſts. It cannot be conſidered as 
a will, till the third witneſs hath ſigned, for that com- 
pleats the act. The will here is dated in 1735 ſuppole 
lands purchaſed after the date, and before the atteſtation 
by the third witneſs, will the lands paſs? certainly not. 
On the other hand it was argued for the deviſce, that a 
will executed before three witneſſes, though at three 
different times, is good ; the ſtatute not requiring they 
ſhould all be preſent at the ſame tine. The requiſites 
under the ſtatute are, that the teſtator ſhould ſign in the 
preſence of three witneſſes at I-aft, and that they ſhould 
atteſt in his preſence. It would therefore be adding new 
requilites which the act does not mention, and in effect be 
making a new law, By the lord chief juſtice Lee: 
This caſe depends upon the words of che ſtatute, The 
requiſites in the ftatute are, that three witneſſes ſhould 
att ſt his ſigning, but it doth not direct that the three 
witneſſes ſhould be all preſent at the ſame time. Here 
you have the oath of three atteſting witneſſes. This is 
the d:-gree of evidence required by the ſtatute. And the 
fame credit is given to three perſons at different times, 
as at the ſame time. We cannot carry the requiſites far- 
ther than the ſtatute directs. The act is ſilent as to this 
particular, It would therefore be making a new requi- 
ſite. The ſigning is the ſame act reiterated. The teſ- 
tator went over his name again, and declared it to be his 
laſt will, And judgment was given againſt the heir 


at law, 2 Athyns, 176. 
| F 4 E. 31 
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E. 21 C. 2. Carleton on the demiſe of Griffin v. Griffin, 
On a fpecial verdict it was ſtated, that 7% Grifiin, on 
the 2d of May 1752, wrote upon a ſheet of paper with 
his own hand, as follows:“ Know all men by theſe 
„ preſents, that I Jh Griffin make the aftermentioned 
„my laſt will and teſtament;“ and therein he made ſe- 
veral diſpoſitions of his real and perſonal eftate ; and ſub. 
ſcribed it at the fame time when he wrote it; but there 
was no ſea] or witneſs to it. And on the 5th of January 
1754, he wrote on the ſame ſheet of paper, Memo- 
© randum, whereas 1 have laid out on a lighter [and fo 
£ on —a)l theſe, at my death, ſhall be at my wife's diſ- 
„ poſal: And this not to diſannul any of the former 
& part made by me the 2d of May 1752. Witneſs my 
„% hand John Griffin.“ All this latter writing related 
only to the perſonal eftate ; and he ſubſcribed it in the 
preſence of three witneſies; and then he took the ſaid 
ſheet of paper in his hand, and declared it to be his laſt 
will and teſtament, in the preſence of the ſaid three wit- 
neſſes; and then delivered it to them, and deſired they 
would atteſt and ſubſcribe it in his preſence, and in the 
preſence of each other; which they accordingly did, 
Upon this ſpecial caſe, one queſtion reſerved for the opi- 
nion of the court was, Whether the republication of the 
ſaid firſt will (made in 1752) upon the 5th of January 
1754, be a publication or republication of his firſt will 
within the ſtatute. It was argued, that this was no good 
will to paſs lands, beyond all doubt, till the 5th of 
January 1754; and what happened then, was neither 2 
publication, nor a republication ſufficient to make it a 
good will within the ſtatute, Here are two diſtinct in- 
ſtruments, at two different times; the firſt unatteſted, 
relating to the real eſtate; the ſecond, ſigned, publiſhed, 
and atteſted according to the {tatute, relating to the per- 
ſonal. But the firtt was orignally bad, and could not be 
made good by the {ubſequent tranſaction. By lord 
Mansfield and the court: The caſe is accurately ſtated ; 
for it is not ſtated to be either a will, or a codicil, but a 
ſheet of paper written, It is a will of an illiterate man, 
drawn by himſelf. . At firſt, in 1752, the teſtator did not 
know that any witneſles were neceſſary. In 1754, he 
had found that they were neceilary, Then he makes 2 
ſubſequent cifpolition: Which is a memorandum to be 
added to it. But he doth not call this a codicil ; nor 
doth the caſe ſtate it to be ſo. He plainly conſiders the 
whole as one intire diſpoſition ; and he expretsly declares 
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in the latter, that he doth not thereby mean to diſannul 
any part of his former deviſe or di ſpoſition. There is 
not a tittie in the latter that relates to the real eſtate; 
therefore the only intent of having the three witneſſes, 
was and muſt be to authenticate the former. The ſign- 
ing the former does no harm; it makes it more ſolemn, 
but doth not hurt it, Then the publication of it is, as 
of a will, He takes up the ſheet of paper; and holding 

the ſaid ſheet of paper, ſays, It is my will, And 
certainly, he did not mean a part of it only, but the 
whole of it. And he deſires them to atteſt it. All this 
mult relate to the whole that was written on this paper. 
It muſt be conſidered as one intire will, made at diffe- 
rent times, and atteſted agreeable to the ſtatute, And a 
man is not obliged to make his whole will all at the ſame 


time, Purrow, Mansf. 549. 


In the preſence of the ſaid deviſor] E. 3 Ja. 2. Shires and 
Glaſerck, The queſtion was, Whether the will was made 
according to the ſtatute ; for the t-ſtator had deſired the 
witneſſes to go into another room, ſeven yards diſtant, to 
ztteſt it, in which there was a window breken, through 
which the teſtator might ſee them. By the court; The 
ſtatute requireth atteſting in his prefence, to prevent ob- 
truding another will in the place of the true ane: it is 
enough if the teſtator might ſee, it is not neceſſary that he 
ſhould actually fee them figning ; for at that rate if a man 
mould but turn his back or look off, it would vitiate the 
will, Here the ſigning was in the view of the teſtator, he 
might have ſeen it, and that is enough. So if the teſ- 
tator being fick, ſhould be in bed, and the Curtain drawn, 
2 Salk. 688. \ 

But if the witneſſes ſubſcribe their names to the will, 
in a room adjoining to that where the teſtator lay, but 
out of his fight, ſo as he could not fee them ſubſcribe their 
names; this is no good will within the ſtatute to paſs 
lands, becauſe the witnefles in that caſe did not ſubſcribe 
their names in the teſtator's preſence. Gil. 

But it is nat neceſſary that it appear upon the face of the 
will to have been ſigned in the preſence of the deviſor: As 
in tue caſe of Hands and James, F. 9 G. 2. In ejectment 
brought by the plaiatiff as heir at law, the queſtion was 
on a caſe by conſent left to the opinion of the court, 


whether it ſhould be left to a jury to determine, whether 


the witnefſ's to a will (being all dead) did ſet their names 
in the preſence of the teltator, and this merely upon 
circumſtances, 
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circumſtances without any poſitive proof. By the court; 
This is a matter fit to be left to the jury. The wit- 
neſſes by the ſtatute ought to ſet their names as witneſſes, 
in the preſence of the teſtator; but it is not required by 
the ſtatute that this ſhould be taken notice of in, the ſub- 
ſcription to the will; and whether inſerted or not, it 
muſt be proved : if inſerted, it doth not conclude, but 
the contrary may be proved. And if not concluſive, when 
inſerted, the omiſſion thereof ſhall not conclude that it 
was not ſo: and therefore it muſt be proved, by the beſt 
proof that the nature of the thing will admit of. Comyr, 


I. 

And in the cafe of Croft and Pawlet, E. 12 G. 2. Upon 
a trial at bar concerning the execution of a will, it did 
not appear upon the face of it, that the atteſtation of 
the witneſſes was made in the preſence of the teſtator ; 
which, being objected to, a caſe was cited, where lord 
chief juſtice Eyre held it a matter proper to be left to a 
jury, whether they believed it to be ſo done or not. And 
Mr. juſtice Chappel cited a caſe to the ſame purpoſe. To 
which the court aſſented; and they held it not to be ne- 
ceſſary to be inſerted in the will, that the atteſtation was 
in the preſence of the teſtator, though by the ſtatute it is 
nect ſiary that it ſhould in fact be ſo atteſted. Vin. De- 
viſe. N. q. 


By three or four credible witneſſes] MH. x M. Lee and 
L:bb. The teſtator made his will in writing, ſubſcribed by 
two witneſſes, and therein deviſed his lands. Afterwards 
he made a codicil, in which his will was recited; and 
this alſo was atteſted by two witneſſes, one of which «it- 
neſles was a witneſs to the will, but the other wes a new 
witneſs, The queſtion was, whether this new witneſs 
ſhould make a third to the will. And it was adjudged 
that he ſhould not: It is true, here are three witneſſes to 
the intent and will of the teſtator; but there are only 
two to his will in writing: It is true likewiſe, that there 
are two witnelies to the codicil; but thoſe are not wit- 
neſſes to the written will: ſo that there wants one witnels 
to the will in writing. 3 Salt. 395. 

In the caſe of Tuffnel! and Page, E. 1740, it was held 
clcarly by lord Hardwicke, that a will of a copyhold te- 
n:nt, aitcited by one or two witneſſes, or even without 
any witrels at all, is ſufficient to declare the ulrs of 2 
ſurrender which he has made; and the reaſon is, becaule 
the party is in by the ſurtender, and not by the will. 
Barnard. Cha, Ca. 12. 
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Therefore where there is a general deviſe of lands, and 
there is no ſurrender of the copy hold lands to the uſe of 
the will, the conſtruction at law is, that they do not 
paſs by the will; for copyhold lands are not properly the 
ſubject of a deviſe, as they paſs not by the will, but by 
the ſurrender. 1 Atkyns. 388. 


Credible witneſſes] M. 34 Cha. 2. Hudſon's caſe. Two 
witneſſes ſwore, that the teſtator did not publiſh it as his 
will, but that anciner guided his hand, and that the teſ- 
tator made his mark but ſaid nothing, nor was he cap- 
able. On the other fide, it was proved, how that the 
teſtator had made two 'ormer wills, and in them had de- 
viſed his land in the like manner as by this will, and 
that he died of a conſumption, and was ſenſible to the 
laſt; and how that three days after making his laſt will, 
he was ſenſible and able to diſcourſe, and ſo continued 
till within fix days of his death; hereupon it appeared, 
that the witneſſes had been dealt with, To which the 
counſe] on the other fide urged, that if the witneſſes were 
not to be believed, then there would not be three witneſſes 
to the will, and ſo no will within the ſtatute. To which 
Pemberton chief juſtice anſwered, that if there were three 
witneſſes to a will, whereof one was a thief or perſon not 
credible; yet the words of the ſtatute being ſatisfied, and 
he having collateral proof to fortify the will, he would 
direct a jury to find it a good will; and as to this caſe, he 
ſaid it was not probadle, that a perſon in his ſenſes (as 
they are not able to diſprove him to be) would ſuffer an- 
other to guide his hand to a writing and not ſay any thing; 
and that therefore they took it he did publiſh it: And 
he remembred Digges's caſe, where the ſcrivener wrote the 
will, and two others were witneſſes; the ſcrivener ſwore 
the teſtator was compos, and the two other ſwore he was 
not compos; the court ſtopped theſe two from going 
away till verdi& was brought in, which found the will a 
good will, and then committed the two witneſſes to the 
fleet; for if this was ſuffered, it would be in any man's 
power to deſtroy another's will. So likewiſe did the 


court here commit the witneſſes, and took ſecurity of the 


Plaintiff to proſecute them for perjury. Skin, 79. 

And in the caſe of Alexander and Clayton, E. 8 G. 3. 
where a woman had ſworn againſt her own atteſtation, 
Mr juſtice Yates ſaid, ſhe ought not to have been admitted 
to give this evidence. And lord Mansfield obſerved, that 
it is of terrible conſequence that witneſſes to wills ſhould 
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be tampered with to deny their own atteſtation. But, 
he ſaid, that will not invalidate the will : for there are 
caſes where one witneſs hath ſupported a will, by ſwearing 
that the other two atteſted, though thoſe two have de. 
nied that they did fo. Bur, Mans}. 2224. 

And in the caſe of Lebe and Felliffe, E. 2G. 3. Ona 
trial at bar, on an iſſue out of chancery concerning lands 
in Worceſterſhire, the three (ſubſcribing witneſſes to the 
teſtator's will, and the two ſurviving witneſles to a codicil 
made four years ſubſequent to the will, and a dozen fer. 
vants of the teſtator, all unanimouſly ſwore him to be 
utterly incapable of making a will, or tranſacting any 
other buſineſs, at the time of making the ſuppoſed will 
and codicil, or at any intermediate time. To ep-ounter 
this evidence, the counſel for the plaintiff examined ſe— 
veral of the nobility and principal gentry of the county of 
Worceſter, who frequently and familiarly converſed with 
Mr Jelliſfe the teſtator, during that whole period, and 
ſome on the day whereon the will was made; and alſo 
two eminent phyſicians, who occaſionally attended him; 
and who all ſtrongly depoſed to his intire ſanity, and more 
than ordinary intellectual vigour, They alſo examined 
to the like purpoſe the attorney, a perſon of unblemiſhed 
reputation, who Crew the will; and read the depoſition 
of the attorney who drew and witneſſed the codicil, who 


was dead, but his teſtimony was perpetyated in chancery, | 


who ſpoke very circumitantially to the very ſound under- 
ſtanding of rhe teſtator, and his prudent and cautious 
conduct, in directing the contents of his codicil. Upon 
the whole it appeared to be a very black conſpiracy to ſet 
aſide the will, without any foundation whatſoever ; the 
defendant's witneſſes being ſo materially contradicted, and 
ſome of them ſo contradicting themſelves, that the jury, 
after a trial of fifceen hours, brought in a verdict for the 
plaintiff, to eſtabliſh the validicy of the will and codicil, 
after an abſence of five minutes. Lord Mansfield then de- 
clared himſelf fully perſuaded, that all the defendant's wit- 
neſles, except one, being nineteen in number, were grols|y 
and wilfully perjured ; and called for the ſubſcribing wit- 
neſſes, in order to have committed them in court, but 
they had withdrawn themſelves. However, a proſecution 
of ſome of them for perjury was ſtrongly recom- 
mended by the court, And the three teſtamentary wit- 
neſſes were afterwards convicted, and ſentenced, each oi 
them to be impriſoned for ſix months, to ſtand twice in 
the pillory, w;th a paper on their heads denoting their 

crime, 
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crime, once at Weſtminſter-hall gate, and once at 


Charing-croſs, and to be tranſported for ſeven years, 


Black. Rep. 365, 416. : 
In 1 L. Raym. 85. it is ſaid, that if the ſpiritual court 


| refuſe the evidence of the ſon to prove a will in which 


the father is a legatee, no prohibition is grantable. And 
before the delegates; There were three witneſſes to prove 
2 nuncupative will, two of them were without exception, 
and the third was fon to the legatee : the ſtatute of frauds 
requires three competent witneſſes; the queſtion therefore 


| was, whether theſe three were ſufhcient, the ſon not be- 


ing an evidence by the ſpiritual law; and adjudged, that 
they were; becauſe two only were required by the fpiri- 
tual law, and the third was a good witneſs within the in- 
tent of the act of frauds. 

And altho' it was a general rule in the Roman law, 
that no une ſhould be permitted to bear teſtimony in his 
own cauſe; yet legataries were allowed to give evidence 
upon this diſtinction, that they were particular and not 
univerſal ſucceſſors, and that a teſtament would be valid 
without legataries. The difficulty alſo, which muſt fre- 
quently have occurred, in obtaining fo great a number of 
witneſſes as ſeven, might probably induce the Romans to 
be leſs ſtrict, as to the perſons whom they admitted upon 
this occaſion. But by the practice of the eccleſiaſtical 
courts of this kingdom, which have the ſole cognizance 
of the validity of all wills as fur as they relate to per- 


ſonal eſtate, no legatee, whois a ſubſcribed witneſs to the 


will, by which he is benefited, can be admitted to give 
his teſtimony in foro contradictoris, as to the validity of 
that will, till either the value of his legacy hath been 
paid to him, or he hath renounced it; and in caſe of 
payment, the executor of the ſuppoſed will muſt releaſe 
ail titie to any future claim upon ſuch ſuppoſed legatee, 
who might otherwiſe be obliged to refund, if the will 
ſhould be ſet aſide ; and a releaſe in this caſe is always 
made, to the intent that the legatee may have no ſhadow 
of intereſt at the time of making his depoſition, The 
ſame practice alſo ::cvailed at common law, in regard to 
Witness who were benefited under wills diſpoſing of real 


et, Ang fa legatee, who was a witneis to a will, 
hu :cfuled other to renounce his legacy, or to be paid a 
tn of money o he of it; he could not have been 
pelle by Jaw to Ceveaill himf 1 of his interel} ; and 
hilt his intereſt continues, his teftimony was uſeleſs. 
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And this was determined in the caſe of Auſtey and Day. 
ing, E. 19 G. 2. which was thus: James Thompſon 
eſquire made his will, by which he diſpoſed of his real 
eſtate, and gave to ont John Hailes and his wife 10l 
each for mourning, and an annuity of 201 to Elizabeth 
Hailes the wife of John. This will of James Thomſon 
was regularly atteſted, as the ſtatute directs, by three 
witneſſes, of which number the above named John Hailes 
was one; and he refuſed to be paid 201 in lieu of his 
wife's legacy and his own, The cauſe was thrice argued 
at the bar, and the judges of the king's bench were unz- 
nimouſly of opinion, that a right to deviſe lands is not 
a common Jaw right, but depends upon powers given by 
ſtatutes, the particulars of which are, that a will of 
lands muſt be in writing, ſigned and atteſted by three 
credible witneſſes in the preſence of the deviſor ; that 
theſe were checks to prevent men from being impoſed 
upon; and certainly meant, that the witneſſes to a will 
(who are required to be credible) ſhould not be perſons 
who are intitled to any benefit under that will ; and that 
therefore John Hailes was not a good witneſs, (Sir. 
1254.) But this very ſingular caſe, and the unanimous 
opinion of the judges upon the meaning and intent of the 
{ſtatute of frauds and perjuries, gave riſe to the act of 


parliament here following. Harr. Juſtin. B. 2. p. 45, 


O. 

: Which act is that of the 25 G. 2. c. 6. and runs thus: 
hereas ſome doubts have ariſen on the act for prevention ef 
frauds and perjuries, who ſhall be deemed legal witneſſes with- 
in the intent of the ſaid att, it is enacted, that if any perſon 
ſhall atteſt the execution of any will or codicil which ſhall be 
made after Jun. 24. 1752, to whom any beneficial deviſe 
legacy eflate intereſt gift or appointment of or affecting ary 
real or perſonal eſtate (other than and except charges on lands 
tenements or hereditaments for payment of any debt or debts) 
hall be thereby given or made; ſuch deviſe legacy Mate interiſt 
gift or appointment ſhall, fo far only as concerns ſuch perſon 
atteſting the execution of ſuch will or codicil, or any per ſon 
claiming under bim, be utterly null and v; and ſuch per— 
fon ſhall be admitted as a wiineſs to the execution of ſuch 
will or codicil within the intent of the ſaid att, notwithſland- 
ing ſuch deviſe legacy eſtate intereſt gift or appointment men- 

tioned in ſuch will or codicil. ſ. 1. 
And in caſe by any will or codicil any lands tenements or here- 
ditaments are or Hail be charged with any debt or debts; and 
any 
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n ereditor, whoſe debt is ſa charged hath atteſted or ſhall 


attefl the execution of ſuch will or codicil; every ſuch cre- 
ditor, notwithflanding ſuch charge, ſhall be admitted as a wit- 
neſs to the execution of ſuch will or codicil, within the intent 
of the ſaid act. |. 2. N 

And if any perſon hath atteſted the execution of any will or 
codicil already made, or ſhall attef1 the execution of any will ar 
codicil which ſhall be made on or before Fun. 24. 17 52, to 
whom any legacy or bequeſt is or ſhall be thereby given, whether 
charged upon lands tenements or hereditaments, or not ; and 
ſuch perſon before he ſhall give his teſtimony concerning the exe- 
cution of any ſuch will or codicil, ſhall have been paid, or 
have accepted or releaſed, or ſhall have refuſed to accept ſuch 
legacy or bequeſt, upon tender made thereof, ſuch perſon ſhall be 
edmitted as a witneſs to the execution of ſuch will or codicil, 
within the intent of the ſoid act, notwithſtanding ſuch legacy or 
bequeſt. 1. 3 


Provided that, in caſe of ſuch tender and refuſal as afore- 
ſaid, ſuch per /on ſhall be in no wiſe intitled to ſuch legacy or 


bequeſt, but ſhall be for ever afterwards barred therefrom ; 
and in caſe of ſuch acceptance as aforeſaid, ſuch perſon ſhall 
retain to his own uſe the legacy or bequeſ! which ſhall have been 
ſo paid ſatisfied r accepted, notwith/landing ſuch will or co- 
dicil ſhall afterwards be adjudged or determined to be void, 
for want of due execution, or for any other cauſe or defect 
whatſoever, . 4. 

And in caſe any ſuch legatee as aforeſaid, wha hath attęſtad 
the execution of any will or codicil already made, or ſhall at- 
tft the execution of any will or codicil which ſhall be made on 
or before the ſaid 24th day of June 1752, ſhall have died in 
the life time of the teſtator, or before he ſhall have received 
or releaſed the legacy or bequeſt ſo given to him as aforeſaid, 
and before he ſhall have refuſed to receive ſuch legacy or be- 


queſt, on tender made there; ſuch legatee ſhall be deemed a 


legal witneſs to the execution of ſuch will or codicil, within the 
. of the ſaid att, notwithſianding ſuch legacy or bequeſt. 

"3 
Provided always, that the credit of every ſuch witneſs, ſo 
atteſting the e>ecution of any ſuch will or codicil, in any of the 
caſes in this af? before mentioned, and all circumſtances re- 
lating thereto, ſhall be ſubjeft to the conſideration and determin- 
ation of the court and the jury, before whom any ſuch witneſs 
Hall be examined, or his teſtimony or atteſtation made uſe ; 
or of the court of equity, in which the teſlimony or atteſtation 
of any ſuch witneſs ſhall be made uſe of ; in like manner to all 
anterts 
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intents and purpoſes, as the credit of witneſſes in all other aſy 
ought to be confidered of and determined. 1. 6. 

And no perſon, to whom any beneficial eflate intereſt gift w 
appointment ſhall be given er made, which is hereby ena 
to be null and void as aforeſaid, or who ſhall have refuſed 1 
receive any ſuch legacy or bequeſt, on tender made as alcriſail, 
and who ſhall have been examined as a witneſs concerning th; 
execution of ſuch will or codicil, Mall after he ſhall have been |, 
examined, demand or take poſſeſſion of, or receive any profit; 
or benefit of or from any ſuch eſtate inter eſt gift or appoiniment, 
fo given or made to him, in or by any ſuch will or codicil; er 
demand receive ar accept any ſuch legacy or bequeſt, or any ſati;. 
faction or compenſation for the ſame, in any manner or under any 
colour or pretence what ſaever, 1. 7. 

Providea, that nothing herein ſhall extend to the caſe of an 
heir at law, or of any deviſee in a prior will or codicil of the 
ſame teſlator executed and atteſted according to the ſaid recited 
act, or any perſon claiming under them reſpectively, wha ha; 
been in quiet poſſeſſion for the ſpace of two years next pre- 
ceding the fixth day of May 1751, as to ſuch lands tenement; 
and hereditaments, whereof he has been in quiet poſſiſſian ai 
aforeſaid ; nor to any will or codicil, the validity or due ext- 
cution whereeſ hath been conteſted in any ſutt in law or equity 
commenced by the heir of ſuch deviſor, or the deviſee in an) 
fuch prior will or cadicil, for recovering the lands tenement; 
or hereditaments mentioned to be deviſed in any will or codia! 
fo conteſted or any part thereef,, ar for obtaining any other 
judgment or decree relative thereto, on or before the frxth day 
of May 1751, and which has been already determined in fa- 
vour of ſuch heir at law or deviſee in ſuch prior will or cadict, 
or any perſon claiming under them reſpettively, or whi 
2s ill depending, and has been proſecuted with due diligence; 
but the validity of every ſuch will or codicil, and the competency 
of the witneſſes thereto. ſhall be adjudged and determined in tb 
fame manner, to all intents and purpoſes, as if this act has 
never been made. ſ. 8. 

Provided nevertheleſs. that no poſſi in of any heir at lau 
or deviſee in ſuch prior will or codicil as aforeſaid, or of ans 
perſon claiming under them reſpectively, which is conſiſtent 
with, or may be warravted by or under any will or codicil at- 
tefted according to the true intent and meaning of this act, 4 
where ihe late deſcended or might have deſcended to ſuch ir 
at !aw, till a future or executary deviſe, by virtue of an) 10 10 
or codicil atieſted according to this af, ſhould or might tak 
effect, ſhall be deemed to be a poſſeſſion within the intent and 
meaning of the clauſe herein laſt befere contained. ſ. 9. 
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Afterwards, this matter came in conſideration again, in 
the caſe of Mynabam and Chetwynd, M 31 G. 2. Which 
was on an iſſue out of chancery, deviſavit ve! non, io try 
the validity of the will of one Mr Chetwynd deceaſed, 
The jury found a ſpecial verdict, with regard to the at- 
teſtation of this will; wherein it was ſtsted, chat the 
teſtator died Mar, 17. 1750, leaving the will in queſtion, 
which was regularly attcſted by th:ee ſubſcribing witneſ- 
ſes, Higden, Squire, and Bax er : that the teſtator was 
indebted about 180001 upon mort-age of his real eſtate, 
and left a perſonal eſtate to the amount of 139721, which 
was greatly ſuperior to all his ſpecialty and ſimple con- 
tract debts ; that he charged his real eſtate with the pay- 
ment of his debts and legacies; that at the time of at- 
teſting this will, he was indebted to Higden the witneſs 
(who was an apothecary) about 111, and at the time of 
his death bout 181, which had been paid off by the 
executor before the trial of the iſſue; that he was indebt- 
ed to Squire and Baxter, the other witneſſes, who were 
two attornies in partnerſhip, about 2801, at the time of 
atteſtation, which allo (except a (mail miſtake in miſcaſt- 
ing) was out- ſet or diſcharged before the day of trial, If 
theſe were three credible witneſſes within the ſtatute of 
frauds, the jury found the deviſe to be ſufficicnt ; other- 
wile inſufficient, 

It was argued by ſerjeant Prime for the plaintiff, firſt, 
That the facts, as ſtated, did not make them intereſted 
witneſſes; ſecondly, * hat ſuppoſing them to have been 
Intereſted, yet the intereſt was removed before the time 
of trial. As to the firſt: They are no legatees, and de- 
rive nothing from the gift or bounty of the i« [tator they 
were juſtly intitled to payment of their debts, __ no 
will had ever been made; the perſonal allets were the 
proper fund for them to reſort to, and that is ſufficient to 
pay their demands; ſo that they are not inteteſted in the 
charge on the real eſtate, As to the ſecond point: They 
were competent witneſſes at the time of exam Hation, 
their debts being then diſcharged. The word credible in 
the ſtatute is an ambiguous expreſſion, add capalle of 
many ſenſes; but there ſeems to be a parliamentary ex- 
polition thereof in the ſtatute of 4 C 5 Ax. c. 16. / 14. 
whereby three witneſſes are required to authenticate a 
nuncupative will, and it is declared, that ſuch as are 
good witneſſes in trials at common law, ſhall be deemed 
good witneſſes to eſtabliſh a nuncupative will, Now 
allowing the ſame expoſition to take place in the ſtatute 
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of frauds; then, as theſe witneſſes would be unexcep. 
tionable on a trial at law in reſpect of intereſt, ſo they ate 
competent (and therefore credible) witneſſes to the pre. 
ſent deviſe, And in this, and the former argument, there 
were cited divers caſes to this purpoſe. ; 

On the other ſide, Mr Norton argued for the defendant; 
that at the time of the atteſtation the witneſſes were in- 
tereſted, and therefore incompetent; and that this, and 
not the time of examination, is the proper time of in. 
ſpecting their credibility ; elſe it would open greater op- 
portunitics of fraud and perjury, than before the act; it 
would be ſetting up witneſſes to hire ; and would put the 
validity of the will in the power of the witneſſes, by re- 
leaſing or not releaſing their intereſt, If a witneſs is 
unexceptionable at the time of atteſtation, and afterwards 
becomes infamous or inſane; the will is nevertheleſs a 
good will: which proves that his condition at the time 
of atteſtation is alone to be regarded. And to this purpoſe 
were Cited alſo divers caſes; and it was obferved, that 
molt of the caſes cited on the other fide were prior to the 
ſtatute of frauds. He inſiſted, that the word credible 
means ſomething more than competent the law required 
competency before; and it is not to be imagined, that 
the learned compiler of this ſtatute (lord Hale) would 
put in a word, which at beſt was ſuperfluous : That in 
the ſtatute of the 13 C. 2. againſt deer ſtealing, and in 
all the game laws, the expreſſion of credible witnels is 
uſed, which hath always been underftood to mean more 
than competent, and to give the juſtices a diſcretion 
whether they will convict upon ſuch teſtimony or not, 
tho' the witneſs was in law ſtriftly admiſſible. And he 
inſiſted on two caſes, as directly in point; viz. Hilliard 
and Jennings, 1 L. Raym. 505. And Anfly and Dow/ing, 
19 G. 2. 

On the argument, lord Mansfield expreffed his doubts 
of that generally received opinion, that lord Hale drew 


the ftatute of frauds, 29 C. 2. he having died in 1676, in 


the 28 C. 2. and obſerved alſo, that the ftatute of the 
4 & 5 An. was enacted to check the extravagant notions 
of ſome civilians, by which they excluded from being 
witneſſes the children and family of the teſtator, as weil 
as of the legatee ; ariſing from a fiction in the Roman law, 
by which teſtaments are tranſacted in the form of a ſale 
between the deviſor and the deviſee, to which none of 


either family were allowed to be witneſſes, 
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Afterwards in the ſame term, lord Mansfield delivered 
the opinion of the court. In this caſe the real eftate is 
only charged with payment of debts, as an auxiliary fund 
to the perſonalty ; which ſtands in need of no aſſiſtance, 
being it ſelf much greater than the debts : and at the time 
of trial, the three witneſſes were not creditors to either 
the real or perſonal eſtate, but were ſo at the time of at- 
teſtation. And herein the queſtion is, whether this be a 
valid atteſtation, according to the ſtatute of frauds, This 
is a doubt which (ſprang out of the general queſtion in 
Anſly and Douſing, whether a benefit to a witneſs ariſing 
from a will ſhall annul his teſtimony, tho' at or after the 
teſtator's death he becomes total'y difintereſted, The 
ſolution of this queſtion depends upon general principles; 
not upon the words of the ſtatute, The ſtatute declares 
no incapacity, lays down no legal conditions for admit- 
ting witneſſes, The word credible is no term of art: it 
has only one fſignification, and that univerſally received: 
it is never uſed as ſynonymous to legal competency : it 
preſuppoſes evidence to have been already given, The 
conſideration of competent, is previous to that of cre- 
dible; and in the ſtatutes which have been mentioned at 
the bar, the expreſſion ſo frequently uſed of credible wit- 
neſſes, is never conſtrued to mean competent, To 
make the validity of a will depend upon the credibility of 
the witnefles, would be abſurd ; ſince the teſtator could 
never foreſee what credit might hereafter be given to 
them, It is true, that in Butler and Baker's caſe, 3 Co. 
36. the third caution there given is, to call credible wit- 
neſſes: But that is only a looſe and caſual exprefſion ; 
tho' perhaps the penner of this ſtatute might take his hint 
trom thence. I cannot conceive (for the reaſons I for- 
merly mentioned) that this ſtatute was drawn by lord 
Hale, any further than perhaps by leaving ſome looſe 
notes, which were afterwards vunſkilfully digeſted. I 
therefore think, that the epithet credible, in this ſtatute is 
uſed as a word of courſe, but is unfortunately miſapplied: 
if it fignifies competent, that is implied in the word 
witneſs alone; if it ſignifies any thing more than compe- 
tent, it is (as was before obſerved) abſurd, Perpetual 
doubts have ariſen upon every clauſe of this ſtatute, not 
only among the unlearned, for whom it ought io have 
been calculated; but even among the learned alſo, In 
a ftatute ſo inaccurate, I therefore think the word credible 
might accidentally ſlip in, 6 ought not to be attended 
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to as if it carried any ſpecial legal meaning. I hall 
therefore confider the ſtatute, as only requiring the at- 
teſtation of three ſubſcribing witneſſes, that is, legal com- 
petent witneſſes: and cannot but obſerve, that the ne- 
ceſſity of having ſubſcribing witneſſes to any inſtrument 
never exiſted before in this country, The ſtatute deter- 
mines no point of time for the competence of witneſſes; 
and as I think that competence is not confined to the 
time of atteſtation, ſo I think that the incompetence of 
witneſſes at the time of examination could never be in- 
tended for a queſtion by the legiſlature, ſince however 
competent at the time of atteſting, they may become in- 
ſane or infamous before the time of examination, 

The competence of witneſles to wills, muſt therefore 
depend 5 85 the general rules of competence for all other 
witneſſes, I will therefore conſider, firſt, How this mat- 
ter of competent atieſtation would have ſtood upon gene- 
ral principles, fuppoſing no judicial determination had 
been given: Secondly, How the authority of judicial de- 
terminations ſtands ; for if there are any in point, they 
are certainly proper to be aJhered to: And, thirdly, How 
theſe two rules may be applicd to the pteſent caſe. 

Firſt, As to general principles : The power of deviſing 
ought to be favore0, Ie naturally follows the right of 
property. It ſubſiſted in this kingdom before the con- 
queſt, and till about the reign of king Hienry the ſecond, 
when it ceafed by conſequence of feudal renure, not from 
any expreſs prohibition, The doctrine of uſes revived 
this power; and the ſtatute of uſes again accidentally 
checked it. This ccceſtoned the ſtatute of wills to be 
ſoon after made; which feceived a oreat enlargement by 
the alteratiya of tenures in the Icign of ken 1 Charles the 
ſecond. And this teſtamentary power over property is 
more reaſonable in this kingdom, than ever it was among 
the Greeks and Romans ; Fnce by reaſon of primogeni- 
ture, and other exdubive rules of deſcent, the ſucceſſion 
ab inteitato amongſt us is not ſo equal and univerſal as 
among thoſe people. The ſtatute of the 29 C. 2. was 
not meant to check this power, but only to guard azainſt 
fraud. In theory it ſeemed a ſtrong guard : In practice it 
may be ſome guard: But I believe more fair wills have 
been deſtroyed for want of obſerving its reſtrictions, than 
fraudulent wills obſtrufled by its caution, In all my 
experience at the court of delegates (and 1 have heard the 
ſame from many learned civilians), I never knew a frau- 
duleat will which wes not legally atteſted, Courts of 

juſtice 


f 


OW EW”; ONT. OG 0-9. WY . M2 TD I - Wks. ee wW 


WW is. Form and manner. 


juſtice ought therefore to lean rather againſt, than in ſup- 
port of, any too rigid formalities, 

Suppoſe the ſubſcribing witneſſes honeſt, how little 
need they know? They do not know the contents 
they need not be together ; they need not ſee the teſtator 
ſign ; they need not know it to be a will. At the time 
this act was made, the law rejected no witneſs to prove 
a will, unleſs at the time of his examination his teſtimony 
tended to ſupport his own title, and inable himſelf to 
hold or recover an intereſt under it. In the eccleſiaſtical 
court, the probate is concluſive to every one as to every 
part. If a legatee came to prove it, he intitled himſelf 
to his legacy, But if the legacy was contingent, and 
at the teſtator's death could not take effect; if he had 
the ſame or a greater intereſt, tho' the will ſhould be ſet 
aſide; he was a witneſs: a releaſe, payment, or tender, 
made him a witneſs, In the courts of common law, 
where the witneſs had a charge upon land deviſed to an- 
other, he was juſt in the caſe of a perſona] legatee, If 
be had as great an intereſt the other way; if his intereſt 
at the teſtator's death could never take effect; if there 
was a releaſe, and I will add, as by neceflary conſe- 
quence, if there was payment or tender; he was a 
witneſs, Nice objections, of a remote intereit, which 
could not be paid or releaſed, thow»hn they held in other 
caſes, were not allowed to diſqualify a witneſs in the 
caſe of a will: As pariſhioners might prove a deviſe to 
the uſe of the poor of the pariſh for ever. 2 Sid. 109. 
Intereſt in a witneſs is certainly an objection to his com- 
petency : This ariſes from a preſumption of bias : It is 
no politive diſability ; as if a particular age was required 
and wanting in a witneſs: It is only preſumptive; and 
preſumptions only ſtand until the coattary is made appa- 
rent: If the bias be taken off, the objeCtion ceales, 
There is no preſumption of bias ina witneſs, who at the 
time of ſigning probably knew not the contents of the 
teltator's will, and after his death is diſcharged from, or 
has renounced all intereſt arifing from thence. Nothing 
can be more reaſonable, than to allow this objection of 
intereſt to be purged by matter ſubſequent to the atteſta- 
tion, and previous to the trial, if it were only for the 
benefit of third perſons. Shall tokens of kindnels to friends, 
ſervants, or the like, who may be unwarily called in as 
witneſſes, vitiate a ſolema and well-weighed diſpoſition 
of a man's eſtate; when by payment or releaſe this in- 
tereſt may be at once removed ? This ſcems the more 
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unreaſonable, fince there are methods by which legatees 
may by circuity be wiinefles to a devile in their own 
favour, without either payment or releaſe : If land be 
once charged with legacies by a well at: ted will lega- 
cies may be given by an unatteſted codicil to the witneſ— 
ſes of that very will, 

As to the judicial authorities: In all caſes of teſtimon 
it ha:h oiten bees determined, that a releaſe takes off all 


_ objection in point of intereſt, And therefv.e 1 give cre. 


dir to the dictum of judge Powis, in Liner, Tit. Evi. 
dence. F. ſect. 53. not on the authority of the reporter, 


but becauſe it is conſonant to the known pri ctice of Weſt. 


minſter-hall in other caſes; viz. That it had been ſo— 
lemnly «greed by. the judges, that where a perſon had 
a legacy given, and did releaſe it, he was a good wit- 
neſs to prove the will. The caſe of Hillyard and 
Jennings (of which, Carthew's is the beſt report, he hav- 
ing been counſel in the cauſe) in ſubſtance is much the 
ſeme as that of Anſiy and Dowfing. In this laſt caſe, the 
wife of one ot the witneſſes hed an annuity charged on 
the lands deviſed; no releaſe was had; no payment, no 
tender, could be made; and as huſband aid wite are con- 
ſideted as one perion, this was a water:al objection to his 
teſtimony 3 and it was upon the particular circumſtances 
of that caſe, and not upon any general dorine, that the 


judgment 1n that cate was lounded, as Mr juſtice Deniſon 


ſoon after aſſured we. It is true, the lord chief juſtice Lee, 
in delivering his opinion, went into the general point, and 
argued as if the credit of a witneſs could not be purged 
or varied by an act ſubſequent to the atteſtation z which 
he grounded on a maxim of the Roman law, conditionem 
teſlium inſpicere acbemus eo tempore cum ſignarent But this 
was not ſufficiently conſidered ; as will appear from a ſhoit 
view of the Roman teſtaments, which originally could 
only be made as a legiſlative act in precintiu, or in comilii; 
calatis ; but afier the law of the twelve tables, Which 
gave the power of private teſtaments, teſtamentary matteis 
were uſually trenſacted per &s & libram, under the fiction 
an in the form of a ſale cr contract between the teſtater 
and the legatces, Theſe ſymbois were uſed before the 
introduction of written inſtruments; and to this ſymboc- 
Jical ſale five, and atterwards to the written inſtrument 
ſeven witnefies were required, who muſt be citizens, free 
men, adults, ard attended with other qualifications. This 
politive capacity was the condition of the witncijes refei— 
red to in the Foman law; which was requiſite to be in 
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them at the time of their atteſtation or ſigning, and not 
afterwards ; in like manner as where a ſurrender muſt be 
made into the hands of two copyhold tenants, it will not 
be good if made into the hands of a ſtranger, tho' he 
ſhould afterwards become a copyholder, "The intereſt of 
the witneſſes was not in the contemplation of the law; 
for heirs were admitted as ſubſcribing witneſſes after the 
ſymbolical ſale had ceafed, as were alſo ce/lut que truſts 
and legatees, The conſequence of this doctrine of lord 
chief juſtice Lee was, that no creditors or legatees, if 
the eftates was charged to pay them, could at any rate 
be good witneſſes. And yet when lord Ayleſbury 
died in February 1746, leaving a new made will, wit- 
neſſed by three ſervants, to all of whom he had left 
legacies charged on lands, which they releaſed before 
examination, and it appearing that by a former will 
dated in 1744, and witnefſed by other. perſons, he had 
left the ſame legacies, the lord chancellor in 1748 held 
them to be good witneſſes to the ſecond will, for it 
was indifferent to them which will ſhould ſtand good, 
and beſides they had releaſed, And in the caſe of Baugh 
and Holloway, 1 P. Will. 557. Lord Raymond lays down 
the ſame general doctrine that I would now eſtabliſh ; and 
alſo another point, which agrees with my opinion, that 
an intereſted witneſs may prove a deviſe to another, tho' 
not to himſelf. In all judicial determinations, deviſes 
have been conſidered, not in the nature of wills by the 
Roman law, but as diſpoſitions and conveyances of real 
eftates; whence it is, that by ſuch diſpoſition of all 
one's eſtate, lands that are purchaſed ſubſequent there- 
to will not paſs: Therefore the intereſt of witueſſes 
to deviſes ſhould be governed by the ſame rules, as in 
all other written diſpoſitions of real eſtates. As to the no- 
tion ſtarted in the argument of Any and Dow/ing, of 
four deviſee witneſſes dividing an eſtate among them» 
ſelves, by reciprocally atteſting for each other; this 
might as well be effected by four diſtin deviſes ſe- 
parately attefted by three of them in rotation: But in 
either caſe, the very contrivance would appear ſo fraudu- 


lent, as alone to be ſufficient to ſet it aſide, 


With reſpe& to the preſent caſe on its own particular 
circumſtances :—— T heſe witneſſes are in the nature of 
legatees ; not ſeveral deviſees. The preſumption of in- 
tezeſt at the time of atteſtation, / is taken off at the 
death, by the principal funds being more than ſuffi- 
cient: It is taken off before the trial, by the debts 
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being paid. But the benefit, at the time of atteſtation, 
was nothin», It doth not appear the pr ncipal funds 
then were deficient, The legacy is a bare poſſibility, 
upon a contingency, which contingency never happened, 
But I will ga tafther; | think a charge to pay debts 
ought not to incapacitate ſubſcribing witneſſes, altho' they 
wanied and claimed the benefit of it. Every honeſt 
man ſhould make that char e in his will. He who 
omits it, is ſ::d to fin in his grave, Fiaud cennot be 
preſumed, from inſerting a clauſe which it would be ini. 
quitous not to put in, No man would reſort to wicked 
and fraudulent praCtices, to get his debt charged upon 
land by the will of his debtor. If he ſuſpected the 
debtor's circumſtances, he would not ſtay till his death, 
or truſt to a revocable ſecurity, The preſumption of 
fraud in this caſe would be againſt juſtice and truth; 
and the public inconv-nience ſo great, that hardly a will 
could ſtand. This charge ought to he in every will, 
The perſons attending upon a dying teſtator, and there- 
fore muſt common witnetles, are generally in ſome de- 
gree creditors: ſuch as tetvants, parſon, attorney, and 
apothecaiy: and the diſz]Jowing ſuch perſons to be 
witneſſes cannot anſwer any ends of public utility. Upon 
the whole, we ate all of opinion, That this will is duly 
atteſted by three witneſſes. Black. Rep. gs. 

Afterwards, in the caſe of Hindjon and Kerſey, E. 5 
G. 3. e ſpecial caſe was reſerved from Appleby alizes 
before Mr. juſtice Bathurſt in 1760, which was thus: 
John Knott, being ſeiſed of a meſſuage and ocher te- 
nements, at Mauls Meburn in the county of Weſt— 
morland, by his will bearing date Auguſt 16, 1734, 
(which was before the mortmain act of 9 G. 2. and 
therefore that was out of the queſtion) deviſes his mel- 
ſuage and lands in the will particularly mentioned / after 
the death of his wife,) to John White, Chriſtopher Motls, 
Henry Holme, William Dent, Robert Burra, and Wil— 
liam Burr, in truſt, that they and their ſucceſſors for 
ever dilpoſe of the rents and profits to poor orphans, 
aged, and impotent people with the townſhip of Mauls 
Meburn, and put out the children of ſuch poor people 
apprentices. Other lands and tenements there he dc- 
viſed to his wife for life, remainder to Anne Gibſon for 
life, remainder to Mary Brown for life, remainder to 
Anne Hebſon in fee. Anne Giblion (after the wite's 
death) entred as deviſee on that part deviſed to her ; end 
the heirs at law brought an <je&tment, alledging that 
the will was not duly aticited according to the ſtatute 
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of frauds. The witneſſes were two of the ſaid truſtees 
Henry Holme and Robert Burra, and the third John 
Mitchell ; all of whom, at the time of the atceſtation, 
2nd at the death of the teftator, and long fler, were re- 
ſpectively ſeiſed of meſſuages ad tenements in the (aid 
townſhip of Mauls M-burn, and were aſſeſſed to and paid 
the povr tax there. But before the time of trial, the 
ſaid Henry Holme and R bert Burra releaſed all their in- 
tereſt under the wil] to the other truſtees, and they and 
alſo John Mitchell conveyed away their reſpective meſ- 
ſuzzes and tenements within the ſaid townſhip. The 
queſtion was, whether under theſe circumſtances, the 
ſaid writing purporting to be the will of the ſaid John 
Knott was ſufficient and effetual to paſs the aforeſaid 
lands and tenements to the faid Anne Gibſon ? - Upon 
the hearing of this cauſe in the court of common pleas, 
the three puiſne judges delivered their opinton in favour 
of the will; and the lord chief juſtice Pratt (afterwards 
lord Camden) declared his opinion againſt it, and argued 
to the following effect: Two queſtions ariſe out of this 
will; firſt, whether it is executed according to the ſta- 
tute of frauds; and, ſecondly, It not, whether the ob- 
jection to it is cured by the late act. In handling this 
ſubject, I ſhall be obliged to differ from the opinion of 
the court of king's bench del:vered by lord Mansfield in 
the caſe of Wyndham and Che:twynd ; or rather (for ſo 
I wiſh to put it) I ſhall agree with the judgment of the 
ſame court delivered by lord chief juſtice Lee in the caſe 
of Anſty and Dowſing. For as both the opinions are 
juſtified by authorities of equal weight, a man may take 
either fide without hazarding his reputation. The caſe 
of Wyndham and Chetwynd ſuppoſes that the word cre- 
aibl: in the act is «niy a word of courſe, and ought.not 
to be attended to as conveying any ſpecial legal meaning z 
and that the other word witneſs is to be expounded by 
common law analogy. From whence this rule was taken, 
that as at common law no man was allowed to be a wit- 
neſs to prove au intereſt for himſelf ; ſo ſince the ſta- 
tute, no man ſhall by his own ſubſcription take an in- 
tereſt which he could not prove at the time by his own 
examination: And from the rule thus framed it was con- 
cluded, not only that a releaſe or pay ment will re-eſtabliſh 
the witneſs, if his incompetency really ſtands in the way; 
but further, that ſuch a witneſs may even without a re- 
leaſe be competent enough to prove the will for every per- 
lon except himſelſ. 
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In oppoſition to this reaſoning I propoſe to maintain, 
that this credibility, which I ſhall prove to be compe. 
tency, is a neceſſary and ſubſtantial qualification of the 
witneſs, at the time of atteſtation, that it the witneſs is 
incompetent at that time, he cannot purge himſelf after. 
wards, either by releaſe or payment, ſo as to ſet up the 
will; and that he cannot be a witneſs in that caſe to eſta. 
bliſh any part of the will, but chat the whole is void for 
ever. As my brothers differ with me upon the ſecond quel- 
tion, by holding that the witneſſes are competent by the 
rule of law, I might, if I thought it fitting, leave all the 
other points undiſcuſſed, as not abſolutely neceſſary to the 
deciſion of this caſe, And I ſhould have been glad for ſeve- 
ral reaſons to have dore it, if other reaſons more weighty 
with me had not determined me the other way. One is, 
that as the whole argument is connected by a chain, thoſe 
parts whereon I am bound to ſpeak could not be ſo cleaily 
illuſtrated, if the ochers were omitted; for they all throw 
light, upon each other, and the former are proper and 
material introductions to the latter. Another reaſon is, 
that as the ſzme caſe may again exiſt, and even this caſe 
may yet conie before another court ; and likewiſe, as n 
caſes of the like kind, in my opinion, are Cured by the 
late act; but that furure wills, as well as thoſe 
that are paft, under ſuch like atteſtations, muſt occ-ſion 
the ſame queſtions, when they happen to be conteſted: 
I think myſelf bound in duty to declaie my diflent to 
the laſt opinion of lord Mansfield, and do my beſt endez- 
vours to reſtcre that of lord chief juſtice Lee, which has 
been ſo conſiderably ſhaken, I may ſay overturned; becauſe 
the laſt opinion, it it is acquieſced under, almoſt always 
governs, and becomes the leading caſe. I am very ſenli- 
ble at the ſame time, that I am deſtroying an honeſt will, 
upon a nominal objection; tor the intereſt here, which! 
mult treat as a ſerious incapacity, is too ſlight even to 
diſparage the witneſs's credit, if he could be ſworn; 
and yer I muſt adjudge him, upon this objeQion, to be 
a perſon fo deſtituie of all credit, that he is not fit even 
to be examined: But as it is not my buſineſs to decide 
caſes by my own rule of juſtice, but to declare the law 
as I find it laid down; if the ſtatute of frauds bas 
injoined this determination, it is not my opinion, but the 
judgment of the legiſlature, As I am ſatisfied, however, 
that this will was fairly executed, I am very glad my 
brothers, by differing from me, have enabled me to giv? 
judgment in favour of it, againſt my own opinion. Be- 
toice J proceed, I deſire it may be underſtood, that I do 
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by no means deny the authority of the judgment in 
Wyndham and Chetwynd ; for that caſe was not determined 
only upon the general principles, which I am obliged in 
this argument to deny, but upon its own general as well 
as particular circumſtances, none of which can be applied 
to the caſe of a mere legatee witneſs. The firſt general 
inquiry then being this, Wno ate thoſe witneſſes which 
are deſcribed in the act by the word credible? I aniwer, 
in one word, they are competent witneſſes and no other. 
And when it is further aſked, At what time mult the 
witneſſes be indued with this qualification? I ſay, that 
they muſt be cloathed with 1t at the time of atteſtation. 
And here I muſt premiſe one obſervation, That there is 
a great difference between the method of proving a fact 
in a court of jullice, and the atteſtation of that fact at 


| the time it happens, Theſe two things ] ſuſpeR have 


been confounded, Whereas it ought always to be re- 
membred, that the great inquiry upon this queſtion is, 
how the will ought to be atteſted, and not huw it ought 
to be proved. The new thing introduced by the ſtatute 
is the atteſtation ; the method of proving this atteſtation 
ſtands as it did upon the old common law principles. 
Thus, for inſtance, one witneſs is ſufficient to prove 
what all the three have atteſted ; and tho* that witneſs 
muſt be a ſubſcriber, yet that is owing to the general 
common law rule, that where a witneſs hath ſubſcribed 
an inſtrument, he muſt be always produced, becauſe it 
is the beſt evidence. This we ſee in common experi- 
ence; for after the firſt w.tneſs has been examined, the 
will is always read. The ſtatute ſays, the will muſt be 
executed before three credible witnetles. If it be aſked, 
whether the quality of credibility is requiſite in the 
witneſs at the time of atteſtation? I anſwer, Nothing 
can be mare clear upon the words, if credibility means 
au thing; for what is the clauſe, but a deſcription of 
thſ- ſolemaities that are to attend the execution? amon 

which the pretence of credible witneſſes is made neceſſary, 
It is admitted, that if any other deſcription had been ad- 
oed to the w:tnefles, that muſt have belonged to them 
at the time; es if three Englithmen, or three full aged 
perſons had been required, theſe adjundts would have 
been neceſſary at the time; and if ſo, I fee not by what 
rule of conſtruction one epithet or adjunct can be diſ- 
tinguiſhed from another. Nay if the word credible be 


expunged; and the word witneſs, as It is admitted, doth 


of itſelf alone include competent ; ſtill, competency muſt 
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be eſſential to the witneſs at the time of execution: and 
a competent witneſs in the eye of the law is a witneſs 
that is not infamous nor intereſted, So that take it which 
way we will, an intereſted witneſs cannot be the witneſ 
the Jaw intends to be preſent at the execution, And 
that the ſtatute had a main view to the quality of th: 
witneſſes, will appear from this conſideration; namely, 
that a will is the only inſtrument in it required to be 
atteſted by ſubſcribing witnefles at the time of execu— 
tion. It was enough for leaſes and all other conveyances, 
marriage agreements, declarations, and aſſignments of 
truſt, to be in writing: Theſe were all tranſactions of 
health, and protected by valuable confiderations and 
antecedent treaties; the power of a court of equity was 
fully ſufficient to meet with every fraud that could be 
practiſed, in theſe caſes, after the contract was reduced 
into writing. But a will was a voluntary diſpoſition, 
executed ſuddenly in the laſt ſickneſs, oftentimes almoſt 
in the article of death. And the only queſtion that can 
be aſked in this caſe is, Was the teſtator in his ſenſes 
when he made it? and conſequently, the time of execution 
is the critical minute that requires guard and protection. 
Here you ſee the reaſon why witneſl:s are called in ſo 
emphatically, What fraud are they to prevent? Even 
that fraud ſo commonly practiſed upon dying men, whoſe 
hands have ſurvived their heads; who have ſtill ſtrength 
enough to write a name, or make a mark, tho? the 
capacity of diſpofing is dead, What is the condition of 
ſuch an object, in the power of a few who are ſuffered to 
attend him, wheedled or teized into ſubmiſſion ſor the 
ſake of a little eaſe ? put to the laborious taſk of recol- 
lecting the full ſtate of all his affairs, and to weigh the 
juſt merits and demerits of thoſe who belong to him, 
by remembring all, and forgetting none. Such an ad 
to be done at ſuch a time is o pregnant with ſuſpicion, 
that a formal declaration of the teſtator's ſound and diſpo- 
ſing mind and memory, tho” he is weak in body, is grow! 
to be a common introductory clauſe to almoſt every tel- 
tament, Who then ſhall ſecure the teſtator in this inpor- 
tant moment from impoktion ? Who ſhall protect the heir 
at Jaw, and give the world a ſatisfactory evidence that 
he was ſane ? The ſtatute ſays, three credible witneſſes. 
What is their employment? 1 ſay, to inſpect and judge 
of the teſtator's fanity before they atteſt. If he 1s nat 
capable, the witneſſes ought to remonſtrate and refuſe theilt 
atichation. In all other caſes the witneſſes are paſſive, 
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pere they are active, and in truth the principal parties 


to the tranſaction, the teſtator is intruſted to their care, 
Sanity is the great fact the witneſs is to ſpeak to, when 
he comes to prove the atteſtation ; and that is the true 
reaſon why a will can never be proved as an exhibit viva 
wee in Chancery, tho' a deed may; for there muſt be 
liberty to croſs examine to this fact of ſanity, From the 
ſame conſideration it is become the invariable practice 
of that court, never to eſtabliſh a will unleſs all the wit- 
nefſes are examined; becauſe the heir has a right to 
proof of ſanity from every one of them whom the ſtatute 
has placed about his anceſtor. And yet this duty of the 
witneſs, this ſolemn trial of the teſtator's ſanity, hath 
been called a matter of form, and of no uſe to prevent 
frauds, I am of a very contrary opinion. That many 
fraudulent wills have been made ſince the ſtatute, and 
all formally executed, I have no doubt; and I am afraid 
theſe frauds will continue to the end of time; for, what 
law can totally extinguiſh wickedneſs and reform man- 
kind? But if a Jaw is to be flighted, becauſe it doth not 
intirely eradicate the miſchief it was made to prevent, no 
be whatever can eſcape cenſure. Many bad wills have 
been made; but, who can tell me how many have been pre- 
vented ? The deſign of the ſtatute was, to prevent wills that 
ought not to be made, and always operates ſilently by in- 
teſtacy, I have no doubt but that a thovſand eſtates have 
been ſaved by this excellent proviſion. It is called a guard 
in theory only; whereas almoſt every delirious paralytie, 
that is ſuffered to die inteſtate, is preſerved by this law, 
and pives teſtimony of its utility, But if you once treat 
this part of the ſolemnity as a form, and call the deviſees 
and legatees into the ſick man's chamber; the whole 
ceremony will then, I admit, become a mere form : nay 
It will be worſe, it will be a ſnare to the teſtator; and 
inſtead of being a prevention, it will be a protection of 
fraud. I will cloſe this reaſoning with the words of the 
court in the cafe of Lea and Lib, as reported in Carth. 
37. © Tis true, the intent of the ſtatute was to prevent 
fraud; but tho' no ſuſpicion of fraud appears in this 
** caſe, yet the ftatute hath preſcribed a certain method, 
which every one ought to purſue to prevent fraud,” 
And if this is the true language of the ſtatute of frauds, 
the conſequence is undeniable, that the incompetency 
can never be purged, and that the whole will is void for 


ever, 
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This being thecriterion of credibility, I proceed to con- 
fider, how far the witneſſes to this will are affected by it, 
The cafe ie this: Pe teſtator deviſeth certain lands tg 
truſt-*<, to be applied to the uſe of ſuch poor, as by 
reaſon of infancy, impotence, or old age, are unable to 
work, and to place out apprentices the children of ſuch 
poor. The three witneſſes who atteſted the will, ate 
ſeiſed of lands in fee within the pariſh at the time of at- 
teſtation. The objection is, that theſe witneſſes cannat 
be admitted to prove the wil] ja court, while they remain 
ſo ſeiſed, becauſe by the e(tabli{hment of the will they will 
derive an intereſt to themſelves in reſpec of thoſe lands, 
Their intereſt is this, that as the poor rate muſt be re. 
duced in proportion to the value of this benefaction, their 
eſtates will become rate free for ſo much for ever. And 
altho' the deviſe at the time of the teſtator's death was 
future, and did not take effect till ſome years after; yet it 
was a preſent benefit to the owner of thoſe lands, and made 
them immediately more valuable, in conſideration of this 
future eaſment. It is objeQted, that the intereſt claimed 
under the will is nothing ; that it js nothing at preſent; 
that it is contingent in future; and that at moſt it is 
extremely minute. Pis true, it is not given to the 
pariſhioners; but it is an intereſt derived to the pariſhi- 
oners in conſequence of the will: which is the common 
caſe of penalties given to the poor ; they gain if the will 
is eftabliſhed, they loſe if it is ſet aſide. I do admit 
alſo, it is no eaſment in preſent; but in reſpect of future 


_ eaſment, it is even now a preſent and laſting benefit; 


and in truth all future intereſts, whether certain or con- 
tingent, whether now or hereafter to be enjoyed, are pre- 
ſent benefits, have a price and are ſaleable. The cout 
of chancery therefore hath very ſenſibly pronounced po 
ſibilities to be veſted intereſts, and made them tranſmil- 
ſible. A fee expectant upon a thouſand years term has 
been fold for money. Let me put the caſe of an exe- 
cutory deviſe of an eſtate of 10,0001 a year, and tie 
life before it in a deep confumption (I am intitled to put 
the ſtrongeſt caſe I pleaſe), could this deviſee be a com- 
petent witneſs to prove the will? The anſwer muſt be, he 
could not. Tell me then what chances are valuable 
and what not. Till this line is drawn, I muſt infift that 
all chances are valuable, As to the objection that the 
intereſt is minute, and that a {mall inteteſt, as in has + 

hend's 


the witne 


Mills. Form and manner. 


zend's caſe, ought not to difqualify witneſſes: I do con- 
ceive, that however that point might have been litigated 
formerly, yet now the law is clearly ſettled, and the wit- 
neſs muſt be rejected, if he has any imtereſt, be it ever 
ſo ſmall. The point was diſputed for above twenty 
years, in the caſe of toll or cuſtom claimed by the city 
of London, upon importation, called by the name of wa- 
ter bailage : The queſtion was, whether freemen might 
be witneſſes? Nothing can be mere minute than ſuch 
an intereſt ; and yet after many opinions pro and cen, it 
was finally ſettled that they were not witneſſes, True 
it is, that the intereſt of the witneſſes in ſome caſes is 
drawn ſo fine, that it is ſcarce perceptable; and yet that 
elimmering, _ er ſhall be as powerful to exclude 

85 as the moſt ſubſtantial proof. The true 
ground whereof is this; that as no poſitive law is able 
to define the quantity of intereſt that ſhall have no in- 
fluence upon the minds of men, it is better to leave the 
rule inflexible than permit it to be bent by the diſcretion 
of the judge. [ And therefore to diveſt a legatee wit- 
neſs of all kind of intereſt in time to come, the late act 
hath taken the moſt effeQtual method, by making his le- 
gacy totally void, In the preſent caſe, the parties, to 
avoid any further litigation, came to an agreement and 
divided the eſtate among t them.] | 

In the caſe of Pendock and Mackender, H. 28 G. 2. 

On a ſpecial caſe reſerved at the aſſizes, the queſtion was, 
whether one pf the witneſſes to the will was a ſufficient 
witneſs within the ſtature, who before the time of atteſta- 
tion had been indicted, tried, and convicted for ſteal- 
iog a ſheep, and was found guilty to the value of ten 
pence, aud had judgment of whipping. After three ar— 
guments at the bar, the whole court of common pleas 
were clearly of opinion that he was not a competent 
witneſs; and laid it down as a-rule, that it is the crime 
that creates the infamy, and takes away a man's com- 
petency, and not the puniſhment for it; and it is abſurd 
and ridiculous to ſay it is the puniſhment that creates the 
infamy. The pillory has been always looked upon as 
infamous, and to take away a man's competency as a 
witneſs, But to ſhew the abſurdity of this notion; ſuppoſe 
a man is convicted on the ſtatute againſt deer ſtealing, 
there is a penalty of 301 to be levied by diſtreſs, and if 
he has no diſtreſs, he is to be put in the pillory; ſo that 
| the pillory be inſamous, the perſon convicted (accord- 
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ing to this notion) will be ſo if he has not zol, but it 
he has 30] he will not be infamous, Petit larceny 
is felony. And there is no caſe where a perſon cg. 
victed thereof was ever admitted to be a witneſs, 4 
IWilſan, 18. 

2. A written will of geods and chattels is not altered 
as to this matter by the ſaid ſtatute, but continues as i; 
was before. | 

Concerning which, it is ſaid in 3 Salk. 396. that by 
the canon law, and alſo by the common law, two wit 
neſſes are requiſite to prove a will of goods. 

For one witneſs by the civil law, unto which the other 
laws are conformed in this matter, is as no witneſs at all, 
1 P. Will. 13. 

So in the caſe of Thwaites and Smith, MH. 1696. Be. 
fore the delegates, Where there were only three wit- 
neſſes to the will, and two of them children of the te- 
ſiduary legatee; the will was ſet aſide, children (by tes. 
ſon of the affection and duty. which they owe to their pa- 
rents) not being allowed to be witneſſes by the civil las. 
—But on a commiſtion of review being ſued out, the 
parties agreed, and the executor renounced. And the te- 
porter makes a query, Whether if the will in queſtion ap- 
peared to be written or ſo much as ſubſeribed by the tei 
tator's own hand, it would not have been good without 
any witneſs at all. 1 P. V. 13. | 

And Swinburn ſays, if it be certain and undoubtes, 
that the teſtament is written or ſub{cribed with the teſta— 
tor's own hand, in this caſe the teſtimony of witnekes 13 
not neceſſary; but if it be doubtful, whether the teftz- 
ment were written or ſubſcribed by the teſtator, in this 
caſe the teſtimony of witneſſes is necellary, to confirm ttt 
ſame to be the teſtator's own hand. Swin. 353. 

And altho' witneſſes to prove the will may be neceſſary, 
yet it doth not ſeem to be f abſolute neceſſity that the 
names of theſe witneſſes ſhould be by them ſubſcribed to 
the will, | 

In the caſe of Limbery againſt Maſon and Hyde, T. 


8 G. 2. ſeveral caſes were cited wherein theſe ſtrict for- 


malities were determined not to be requiſite, As in tht! 


caſe of Mrigbt and MWalibee, H. 1710. T here were 
three teſtamentary ſchedules, whereof one was without 
date; the ſecond was written [n witneſs, but there was f 
wirneſs; the third concluded abruptly : yet being writ- 
ten by the teſtator, they were declared to be bis wi” 
Comyn, 452» 
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So in the caſe of Morlick and Pellet, 1711. Before the 
delegates. The teſtatrix ſent for a perſon to make her 
will; gave him inftruCtions for the ſame; when he had 
wrote it, he read it to her; ſhe approved it; declared it 
to be her laſt will; ſent for three witn<fſles to tee her exe- 
cute it; Signed and ſealed was written, but ſhe died be- 
fore any other execution: yet it was held a good will. 
For tho' the firſt ſentence for it was reverſed upon an ap- 
peal, yet it was afterwards affirmed by the delegates, 
Comyn. 452. 

And by Gilbert chief baron: If a will be made of 
goods, and written in the party's own hand, without any 
witncls at all; it is allowed to be good, and the ſtatute 
doth not require any witneſſes to chattels only. G16, 
Rep. 260. | 

In the caſe of Brown and Heath, 1721. A will of a 
real and perſonal eſtate was prepared in order to be exe- 
cuted, tho” there were ſeveral blanks in it, and the teſta- 
tor died before execution ; yet it wes held a good will for 
the perſonal eſtate : and tho? more was intended to be done, 
yet it ſhall be good for what is done. Comyn. 453. 

So in the caſe of Loveday and Claridge, 1730. The 
teſtatot intending to make his will, pulled a paper out of 
his pocket, wrote down ſome things with ink, fome with 
2 pencil, and tho? it had no concluſion, but appeared to ; 
be a draught which he intended after to finith, for it | | 
was no: ſig ned, but had at the end a calculation of his I 
effects, an account of his tea table, and an order to pay 
a dividend of ſtocks ; yet it was held to be a will, Comyr. 
452+ 

So in a caſe where the teſtator gave inſtructions to make 
his will of his real and perſonal eſtate; and when it was 
brought to him, he made ſeveral alterations, an then 
wrote the whole over as altered with his own hand: this, 
being found in his ſtudy, tho? not ſigned or ſealed, was 
held a good will (as to the perſonal eſtate). It is true, 
the firſt ſentence was, that he died inteſtate; but that was 
reverſed by the delegates. Comyn. 453. 3 

3. By the ſame ſtatute of the 29 C. 2. c. 3. All de- Peclarations of | 
clarat ions or creations of truſts or confidences, of any lands tene- traſt, 
ments or hereditaments, ſhall be manifeſted and proved by ſ-me 
writing ſigned by the party who ts by law enabled 10 declare ſuch 
truſt, or by his laſt will in writing ; or elſe they ſhall be utter 
void, and of none effeft. f. 7. 

And all grants and aſſignments of any truſt or confidence, 

83 Hall likewiſe be in writing, /igned by the party granting or 6 - 
Vor. IV. Il gning 
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figning the ſame by ſuch laſt will or deviſe; or elſe ſhall be u. 


terly void, and of none effect. ſ. 

4. A nuncupative teſtament is, when the teſtator with. 
out any writing doth declare his will, before a ſufficient 
number of witneſſes. Swin. 58. 

By the aforeſaid ſtatute, 29 C. 2. c. 3. No nuncupatiny 
ill ſhall be good, where the eſtate thereby bequeathed ſhall tx. 
ceed the value of thirty pounds, that is not proved by the oath 
of three witneſſes at the leaſt, that were preſent at the making 
thereof ; nor unleſs it be proved, that the teflator at the tiny 
of pronouncing the ſame did bid the perſons preſent or ſome if 
them bear witneſs that ſuch was his will, or to that eſed; 
nor unleſs ſuch nuncupative will were made in the time of the 
loft fickneſs of the deceaſed, and in the houſe of his habitation 
drwelling, or where he hath been reſident for the ſpace of ten day 
or more before the making of ſuch will, except where ſuch perſm 
was ſurprized or taken ſick, being from his own home, and died 
before he returned to the place of his dwelling. ſ. 19. 

And after fix months paſſed after the ſpeaking of the pretendu 
Aeſiamentary words, no teſtimony ſhall be received to prove am 


will numcupatiue, except the ſaid teſtimony or the ſubſtance there- 


of, toere committed to writing within ſix days after the making 
of the ſaid will. 1. 20. 

And no letters teſlamentary or prebate of any nuncupatiu 
will ſhall paſs the ſeal of any court, till fourteen days at the lig 
after the deceaſe of the teſtator be fully expired; nor ſpall 
any nuncupative will bz at any time received to be proved, un 
proceſs have firſt iſſued to call in the widow or next of kindrid 
to the deceaſed, to the end they may conteſt the ſame if thy 
pleaſe, ſ. 21. 

Provided that notwith/landing this act, any ſoldier being it 
actual military ſervice, or any mariner or ſeaman being at ſea, 
mey diſpoſe of bis moveables, wages, and perſonal eſtate, as kt 
might have done before the making of this att. ſ. 23. 

Aud by the 4 An. c. 16. All ſuch witneſſes as are and 
#ught to be allowed to be good witneſſes upon trials at law, by 
the laws and cuſioms of this realm, ſhall be deemed good wit- 


neſſes to prove any nuncupative will, or any thing relaiin 
thereunts. 


Hy the caths of three witneſſes at the leaſt] T. 1704. Phiuft 
aud the pariſh of St. Clement Danes. Dr Shallmer by will 
in writing gave 2001 tothe pariſh of St Clement Danes; 
and after Prew the reader coming to pray with him, his 
wife put him in mind to give 2001 more towards the 
charges of building their church ; at which, though D! 
Shallmer was at firtt diiturbed, yet afterwards he 1-19 r 
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would give it, and bid Prew take notice of it; and the 
next day bid Pre remember of what he had ſaid to him 
the day before, and dies that day. Within three or four 
days after, the doctot's widow put down a memorandum 
in writing of the ſaid laſt deviſe, and ſo did her maid, 
Prew died about a month after; and amongſt his papers 
was found a memorandum of bis own writing, dated three 
weeks after the doctor's death, of what the doctor ſaid to 
him about the 2001, and purporting that he had put it 
in writing the ſame day it was ſpoken ; but that writing 
which was mentioned to be made the ſame day it was 
ſpoken, did not appear; and theſe mem »randums did not 
expreſsly agree. About a year after, on application of 
the pariſh to the commiſſioners of charitable uſes, and 
producing theſe memorandums and proofs by Mrs Shall- 
mer and her maid, they decreed the 2001. But on excep=- | 
tion taken by the executors, the decree was diſcharged of 
this 2001; and the lord chancellor held it not good, be- 
cauſe it was not proved by the oath of three witneſſes: for 
though Mrs Shallmer and her maid had made proof, yet 
Prew was dead, and the ſtatute in that branch requires 
not only three to be preſent, but that the proof ſhall be 
by the oath of three witneſſes. 1 Abr. Caf. Eg. 404. 


Letters teſtamentary or probate of any nuncupative will] 
H. 22 5 23 C. 2. Verhorn and Brewin. An adminiſtrator 
brought a bill to diſcover and have an account of the in- 
teltate's eſtate : the defendaiit. pleaded, that the ſuppoſed 
inteſtate made a huncupative wili, and another perſoa 
executor, to whom he was accountable, and not to the 
plaintiff as adminiſtrator, But decreed, that though 
there was ſuch a nuncupative will, yet it was not plead- 
able againſt an adminiſtrator before it was proved. 1 Chan, 


Caſ. 192. 


5. A codicil, by intendment of law, is either to alter, Cedicily 


explain, add or ſubtract ſomething from the will; and 
wherever it is added to a teſtament, and the teſtator de- 
clares that it ſhall be in force, in ſuch caſe, if the will 
happens to be void for want of thoſe ſolemnities required 
by law, yet it hall be good as a codicil, and be obſerv- 
ed by the adminiſtrator ; it is true, executors cannot re- 
pularly be appointed in a codicil, but yet they may be 
ſubſtituted according to the will of the teſtator, and the 

codicil is ſtill good. Swin, 14. 
M. 31 C. 2. Stoniwell's cale, The teſtator made his 
Wife executrix and reſiduaty legatee; but ſhe dying in his 
of Jo life 
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life time, he by a codicil nuncupative deviſed to & R all 
which by will he had given to his wife, and died. The 
queſtion was, whether this nuncupative codicil was good, 
notwithſtauding the ſtatute before mentioned; and ad- 
judged that it was, and as it were a new will for ſo much 
as he had given to his wife, and that it did not alter his 
written will, for there was no ſuch will, the operation of 


it being determined by the death of the wife, living the 


teſtator, who was her huſband, Raym. 334. 

Although no man can die with two teſtaments, becauſe 
the latter doth alway infringe the former; yet a man may 
dic with divers codicils, and the latter doth not hinder the 
former, ſo long as they be not contrary. Swin. 15. 

If two teſtaments be found, and it doth not appear 
which was the former or latter, both teſtaments are void: 
but if two cod:cils be found, and it cannot be known 
which was firſt or laſt, and one and the ſame thing is 
given to one p<rion in one codicil, and to another perſon 
in another codici!; the codicils are not void, but the per- 
ſons therein named ought to divide the thing betwixt 
them. Swir. 15. 

If codicils are regularly executed and atteſted, they 
may be proved as wills are. So if they are found written 
by the teltator himſelf, they ought to be taken as part of 
the will, and to be proved in common form by the oath of 
the adminiſtrator with the will annexed ; and in caſe of 
cppoſition, by witneſſes to the handwriting and finding: 
And it hath been uſual to exhibit an affidavit of the hand 
writing aud finding, before a probate or adminiftration 
palles even in common form. | 

But in caſe of a rea! eſtate, a codicil cannot operate, 
unleſs it be executed according to the ſtatute. 1 Ak, 
4.29, 

G. Denatio cauſa mortis, or a gift in profpe& of death, 
is where a man, moved wita the conſideration of his 
mortality, doth give and deliver ſomething to another, to 
be bis in cafe the giver die, but if he lives he is to have 
it again, Law of Tejt. 179. Prec. Cha. 269. 

In every ſuch gift there muſt be a delivery made by the 
party in his laſt ſickneſs; and nothing can operate 28 
ſuch, without having been delivered in the teſtator's lite 
time, by him or his order. 2 P. Will. 257. 

A man by his will diſpoted of pertonal eftate; and 
afterwards by parol gave 100 bill to one to deliver over 
to nie nephew if the teſtator ſhould die of that ſickneſs ; 
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And this gift was held good. Drury and Smith. 1P. Will, 
04. 

8 So where the huſband upon his death bed delivered to 
his wife a purſe of 100 guineas, bidding her apply it to 
no other uſe than her own, Lau/n and Lawſon, 1 P. 
Will. 441. 

So where the huſband upon his death bed drew a bill 
on his goldimith, to pay his wite 100]. for mourning, 
Lid. 

Mar. 11, 1744; Baih and Sre/grove. Mrs Baily, going 
out of town in a bad ſtate of health, gave her maid a 
bond executed to her by a third perſon ; ſaying, If I die, 
it is yours. She died inteſtate, "I he adminiſtrator brought 
a bill to have the bond delivered up. But by the lord 
chancellor Hardwicke: This is a ſufficient donatio can 
nortis to paſs the equitable intereſt of this bond upon 
the inteſtate's death, The queſtion in this caſe was, 
whether the nature of the property was capable of being, 
ſo given: His lordſhip held it might, as well as a ſpecihc 
chattel ; Though no legal property paſted thereby, no- 
thing but the paper, a bond being evidence of a debt, 
2nd the intent being to give the debt not the paper, he 
held it a good donation mortis cauſa, comparing it tothe 
property which paſſes by aſſignment of a bond, which 
paſſes nothing in point of law, and the aſſignee mult make 
uſe of the other's name for recovering on it. He put the 
caſe, that if a chattel in poſſeſſion had been bought by the 
inteſtate, and a bill of ſale made to a truſtee for her uſe 
the property would have been in the truſtee, and the equi— 
table intereſt in the ce), que tru//, who if the had given 
this chattel ſo circumſtanced to the defendant, it would 
have been good, 3 Att. 214. 2 Vez. 432. 

But in the caſe of Wurd and Turner, July 20, 17523 
It was held by lord Hardwicke, that a delivery of re- 
ceipts for South Sea annuities was not ſufficient, (though 
there was ſtrong evidence of the intent;) and that it could 
not be done without a transfer, or ſomething amounting 
to that; and all the anxious proviſions of thę ſtatute of 
ſrauds will fignify nothing, if donation of ſtock, attend- 
ed only by delivery of the paper, is allowed. It might 
be ſupported to the extent of any given value, and woutd 
leave theſe things under the greateſt degree of uncertain- 
% and amount to a repeal of that uſeful law as to all 
dais part of the property of the ſubjects of this kingdom. 

nere fore notwithſtanding the ſtrong evidence of the in- 
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tent, this gift of annuities is not ſufficienily made withiy the 
the rules of the authorities. And conſidering how mutti rest 
of the perſonal eſtate of this kingdom is now veſted d 
ſocks and funds, his lordſhip ſaid he was of opinion n« the 


to carry it further. 2 Vezey, 431. . rate 

In the caſe of Smith and Caſen, 8 Dec. 1718, the maſk fou 
of the rolls, where jewels were given by the teſtater hn 
way of donatio cauſa mortis, doubted whether this wx of 
good againſt debts, And it ſeems not; they being ne ch! 


in caſe of the donor's death, and in nature of a legacy, Wi *5' 
which therefore would be fraudulent as againſt creditors, 
1 P. Will. 106. pri 


T. 13 G. Thompſon and Batty, An exeeutor libelled in WF ” 
the ſpiritual court, for taking a tankard without his con. Wi © 
ſent, on pretence that the teſtator gave it to the detendant he 
if he died of his then ſickneſs. And the court granted Mi d 
prohibition 3 this not being a legacy, but a donation in al 
proſpect of death, the validity whereof may be tricd n * 
an action of trover. Str. 777. Pp 

For this is a matter of which the common law tales 


notice, and need not be proved in the eccleſiaſtical court, 
1 P. Will. 441. Sel. Caf. in Chan. 14. 

7. Dr. Swinburne ſays, By general cuſtom obſerved . 
within the province of York, the father by his Jalt wil 


or teſtament may for a time commit the tuition of his 
child, and the cuſtody of his portion; which teſtament 
and aſſignation is to be confirmed by the ordinary, who 
alſo is to provide for the execution ot the ſame teſtament, 
Swin. 210. 

Anc if the father die, no tutor being by him afligned, 
and the mother do in her laſt will and teſtament appeint 4 
tutor; the ſame will is to be proved, and the aſſignation 
of the tutor confirmed. Stoin. 210. 

And if no tutor be aſſig ed by either of the parents, 
then may a ſtranger, if he make the orphan his executor, 
and give him his goods, aſſign a tutor unto him [with fe- 
ſpect to ſuch goods]; which tutor is by the ordinary to 
be confirmed. Swin. 210. 23 

And if there be no tutor teſtamentary at al!, then may 
the ordinary commit the tuition of the child to his next 
Kinſman demanding the ſame, according as in admini- 
trations where any dieth inteſtate, Swin. 211. 

And by the ſaid cuſtom a tutor may be aſſigned to 3 
boy at any time until he hath accompliſhed the age of 
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the age of twelve years. But after thoſe years, he or ſhe 


reſpectively may chuſe their own curators, But if they 
go not elect any other curator after their ſeveral ages, 
then he that is aſſigned in the will is to be confirmed cu- 
rator to either of the ſaid children, albeit he were above 


fourteen years, and ſhe above twelve, when the will was 
made. Swin. 212. And this is according to the rules 
of the civil law; but by the common law, the age of 
chuſing guardians both as to the male and female is the 
age of fourteen. 1 II. 78. 

And by the ſaid general cuſtom obſerved within the 
province of York, a tutor may be aſſigned either ſimply 
or conditionally, and until a certain time, or from a cer- 
tain time. But no tutor may intermeddle as tutor, until 
he be confirmed by the ordinary, albeit he be aſſigned 
tutor ſimply ; much leſs where he is aſſigned condition- 
ally, or from a certain time, may he intermeddle as tutor, 
until the condition be extant, or the time limited be ex- 
pired, But the ordinary may in the mean time commit 
the tuition z and he that is ſo appointed by the ordinary 
may for that time adminiſter. Swin. 215. | 

But, more generally, by the ſtatute of the 12 C. 2. c. 
24. (which controlleth the atoreſaid cuſtom in divers in- 
ſtances) here any perſon ſhall have any child or children 
under the age of twenty one years, and not married, at the 
time of his death; it ſhall be lawful for the father of ſuch 
child or children, whether born at the time of the deceaſe of 


ſuch father, or at that time in ventre ſa mere, or whether 
ſuch father be within the age of twenty one years or of ber age, 


by his deed executed in his life time, or by his laſt will and teſ= 
tament in writing, in the preſence of twa or more credible wit- 
neſſes, in ſuch manner, and from time to time, as he ſhall 
think fit, to diſpoſe of the cuſtody and tuition of ſuch child or 
children during ſuch time as he or they ſhall reſpettrvely remain 
under the age of twenty one years, or any leſſer time, to any 
per ſon or perſons, in poſſeſſion or remainder, other than popiſh 
recuſants : and ſuch perſon to whom the cuſtody of ſuch child 


| ſhall be ſo diſpoſed or deviſed, may maintain an action of ra- 
viſhment of ward or treſpaſs, againſt any perſon who ſhall 


wrongfully take away or detain any ſuch child, for the recovery 
of ſuch child, and recover damages for the ſame in the ſame 
ation, for the uſe and benefit of ſuch child. ſ. 8. 

And ſuch perſon to whom the cuſtody of ſuch child ſhall be 
fo diſpoſed or deviſed, may take into his cuſtody to the uſe of 
ſuch child, the profits of all lands tenements and hereditaments 
ef ſuch child, and alſo the 15 tuition and management of 

4 the 
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the goods chattels and perſonal eſtate of ſuch child, till his w 


her age of twenty one years, or any leſſer time, according ty 
ſuch diſpoſition aforeſaid ; and may bring ſuch actions in reli. 
tion thereto, as by law a guardian in common ſacage might d. 


ſ. 9. 
4 Provided, that this ſhall not extend ts alter or prejudice th 
. cuſtom of the city of London, ner of any other city or town cu. 
il porate, or of the tawn of Berwick upon 'I'weed, concerning 
5 orphans. 1. 10. 


Of the ſeveral ſpecies of guardians, the firſt are guat. 
dians by nature, namely, the father, and (in ſome caſes) 
the mother of the child. Fcr if an eſtate be left to an 


1 infant, the father is by common law the guardtan, and pet 
. muſt account to his child for the profits. — There are alſo by 
Þ guardians for nurture ; which are, of cou! ie, the father or mi 
* mother, till the infent attains the age of fourteen years; da 
1 and in default ef fuher or mother, the ordinary uſually dil 
9! aſigns ſome difcreet perſon, to take care of the infant's be 
perſons) eſtate, and to provide for his maintenance and ec 
education. Next are guardians in ſocage, who are alſo po 
called guardians by the conmon law, Their take place ell 
only, when the minor is iotitied to forme eftate in lands; Cc 


and then, by the common law, the guardi-oſhip devolves 
upon his next of Kin, to whom the inheritaiice cannot de- 
ſcend. Tice allo, like guardians for nurture, continue 
only till the minor is fourteen years of age; for then, in 
both caſes, he is preſumed to have diſcretion, ſo far as to 
chuſe his owg gu.rdian, 1 Black. 461. 

Heretoloie there was allo a guardian in chivalry; which 
was, where the tenant by Knight's ſervice died, his heir 
male being under twelve years of age; in ſuch caſe, the 
Jord ſhould have the land holden of him, until the heir 
ſhould attain the age of twenty one, and likewiſe the 
marriage of the heir, it he was unmarried at the death 
of his anceſtor; if there was an heir female, under the 
age of fourteen, and unmaitied, then the lord had the 
wardſhip cf the land till her age of fourteen, and was to 
tender to her covenable marriage without diſpar«gement. 
And this fort of guardianſhip was a kind of dominion of 
lords over their tenants, and was introduced among the 

- Gothic nations, to breed them to arms; but is now fal- 
len with the tenures : for by the 12 C. 2. c. 24. all te- 
nures by knight's ſervice and in capite are taken away, ad 


turned into free and common ſocage. 1 Inf. 74, 87, 6% 
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Guardians appointed by the ſpiritual court, are only 
ſor the perſonal el ate; guardians for the rea! eſtate were 
heretofore under the direction of the court of wards and 
liveries, which court being taken away by this ſtatute, 
power is given by the ſame ſtatute to the father by his 
decd or will to appoint guardians; which it he {hall not 
do, or if the guardians appointed by him [hail die or re— 
fule to act, then the power devolveth upon the high court 
of chancery, the lord chancellor (under the king) being 
the ſupreme guardian of all infants and others not capa— 


ble to act for themſelves. 


In the caſe of Buck and Draper, Mar. 26. 1747; 2 
petition was preferred to the lord chancellor Hardwicke 
by the mother of the infant, todiſcharge an order of the 
maſter of the rolls appointing the plaintiff guardian of her 
daughter; upon an allegation of his unfitneſs, as being 
diſordered in his mind, and that ſhe the mother had long 
before been appointed guardian of her daughter by the 
eccleſiaſtical court at York, and had by virtue of that ap- 
pointment taken poſſeſſion of the infant's perſon and 
The lord chancellor diſmiſſed the petition with 
colts, the facts of the lunacy being not at all made out, 
and ſaid, he was fſurprized upon what pretence the eccle- 
ſiaſtical courts in the country take upon them to appoint 
euardians ex officio, without any ſuit inſtituted for that 


eſtate, 


purpoſe, and by this means break in upon the juriſdidtion 
of this court with reſpect to the guardianihip of in- 
fan's, and faid, he recommended it to the attorney 
gent ral to conſider, whether a Qu, warranto might not 
jilue to the eccleſiaſt cal court, upon ſuch en extraju- 
dicial appointment of guardians to infants, where no 
ſuit. at all is depending for this purpoie. 3 Ati. 


631. + 


It hall be lawful for the father] By the common law, 
before this act, it was not lawful for the father to appoint 
a guardian either in chivalry or ſocage ; but the law ap- 
pointed one for him: and in ſuch caſe, ine guardian ap- 


— 


+ This is one inſtance, amongſt many others, of the perpetual 


jarring between the two juriſdictions. 


Ihe eccleſiaſtical judge 


probably, in anſwer to ſuch Quo warranto, would return the 
cultom within the province of York, as is here above ſet forth 
from Swinburne ; which cuſtom exiſted long before there was 


any court of chancery in this kingdom, 


pointed 
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pointed by the law could not refuſe; but the guardian 
appointed by the father, under the ſtatute, may refuſe, if 
he pleaſeth. Vaughb. 182. 


For the father] Therefore the act only authoriſed the 
father, and not the mother; altho' ſhe hath the ſame con. 
cern for her heir as the father. And as the father only 
can appoint a guardian, ſo therefore the guardian appoint. 
ed by him cannot appoint another guardian: for it is 
perional truſt, and not aſſignable, any more than guar. 
dianſhip in ſocage. Laugh. 179. 

In the caſe Ex parte Edwards, June 18, 1747; the 
mother by her will appointed a guardian to her fon til 
his age of 21. An application was now made to the 
court for maintenance, and in caſe they ſhould not 2p- 
prove of the guardian appointed by the mother, that x 
new one may be aſſigned. By lord Hardwicke: The 
ſtatute confines the power of appointing a teſtamentary 
guardian to the father only; and therefore the appoint- 
ment by the mother is abſolutely void. And- the infant 
being of the age of 14 choſe a guardian in court. 2 4. 

19. | ; 

: But here being no negative words, this altereth not the 
cuſtom within the province of York (as hath been ex- 
preſſed) for the mother by her will to appoint a guat. 
dian ; that is, with reſpect to the perſonal eſtate; for un- 
to that only the cuſtom muſt be underſtood to extend; 
for when that cuſtom firſt took place, the law it ſelf ap- 
pointed guardians for the real eſtate, in chivalry or in 
ſocage. 


In ventre ſa mere] In like manner, by the cuſtom 
within the province of York, a tutor may be aſſigned to 
a child that is not born, as alſo to an idiot or lunatick. 
Swin. 212. 

But this ſtatute gives no power to the father to appoint 
a guardian to his child being an idiot or a lunatick, after 
he ſhall be of the age of twenty one years, 


Whether ſuch father be within the age of twenty one years, 
or of full age] '| herefore the father, under the age of 
twenty one, may grant the cuſtody of his heir; but he 
cannot demiſe or deviſe his land in truſt for him dire&ly: 
but he may do it obliquely; for by appointing the cul- 
tody, the land follows as an incident given by the law 1e 
attend it, Yaugh. 178. 


by 
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By his deed executed in his life time, or by bis laft will] 
In the caſe of the -ari of Shafteſbury and Hannam, where 
the father had given che guardianthip of the infant to one 
by ced, and to the mother by will, it was decreed, that 


| the will was a revocation of the deed. Cha. Ca, Finch, 


373. | 

By his laft will] And ſuch will need not to be proved in 
the ſpiritual court. 1 Ventr. 207. That is to ſay, if the 
will 1s merely upon this ſtatute for the appointing a guar» 


| dian and nothing elſe; for in (uch caſe, the appointment 
being ſolely by act of parliament, the temporal courts - 


ſhall e iges thereof, But in the ſame will, if there is 
any dil oliion of the perſonalty (as is moſt commonly 
the caſe) ; it ſcemeth that the will ſhall be proved in the 
ſpiritual court for the Whole: which probate ſhall be ef- 
fectual ſo far as the perivnalty is concerned, altho? it ſhall 
be of no avail with reſpect to ſuch particular appointment 
of a guardian by the ſtatute. Alſo this conſideration ſhall 
not be extended to take away any power from the ſpiritual 
court waich it had before; as particularly, within the 
province of York (as before mentioned), or within. any 
of the places ſpecially excepted by the ſtatute, 


In ſuch manner, and from time to time, as he ſhall think fit] 
It ſeemeth not to be material by what words the tutor is 
appointed, ſo that the teſtator's meaning do appear. 
Wherefore if the teſtator ſay, I commit my children to 
the power of ſuch a one; or, I leave them in his hands; 
it is in effeQ as if the teſtator had ſaid, I make him tutor 
to my children. So it is, if he ſay, I leave them to his 
governuent, regimen, adminiſtration, or the like. For 
in all things the will and meaning of the teſtator is to be 
obſerved, and preferied before the propriety of the words, 
he reuf perhaps he is ignorant; which meaning is to be 
coll.Cted by that which went before or followeth in the 
wil, and by other circumſtances, which the judge ought 
to inquire, Swin, 216. 5 


Under the age of twenty one years, or any leſſer time] And 


if the intant marries in the mean time, this ſball not diſ- 
ſolye the guardianſhip. 3 Att. 625. 


Or any leſſer time] If a man deviſeth the cuſtody of his 
heir apparent, and no time is mentioned, yet it is a good 
deviſe of the cuſtody within the act, if the heir be under 
fourteen at the death of the father; becauſe by the de- 
vile, the guardianſhip is changed only as to the perſon, 
and left the ſame as to the time, But if the heir be above 

| | fourteen, 
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fourteen, then the deviſe is void for the uncertainty ; for 
the act did not intend every heir ſhould be in cuſtody ti 
twenty one, but only ſo long as the father fha'il appoint, 
not exceeding that time. Yaugh. 184. 


To any perſon or perſons in prſſeſſion or remainder, vther thay 
Popiſb recuſanis] Yet there ate other exceptions : As, by 
the 9 & 10 V. c. 32, Perſons denying the Trinity, ot 
aſi-rting that there are more gods than one, or denying the 
chriſtian religion to be true, or the holy ſcriptures to be of 
divine authority, ſhall for the ſecond offence be diſabled 
to be guardians, 

And by the ftatutes relating to the qualification for 
offices, perſons executing their teſpective offices without 
taking the oaths and performing the other requiſites for 
their qualification, ſhall be diſabled to be guardians. 

Alſo, in general, he that cannot be an executor, can- 
not be a guardian. Swin, 211. 


May maintain an attion of raviſhment of ward) The 
eccleſiaſtical court cannot intermeddle with the 8:4 
although the parents make no diſpolt:ion thereof. 3 Kt, 
834. 

But by the expreſs words of this 38, the guardian by 
will takes place of all other guardians; and the guardian 
under this ſtatute may have raviſhmen* of ward, 2s the 
guardian by knight's ſervice or in ſocaye at common law 


might have had. 3 Keb. 528. 2 P. Vill. 115. 
May take into his cuſtody, to the uſe of ſuch chiid] This 


guardian being made after the mode! of a ſocage nuardian, 
and coming in the place of the fatter, hath not a bare 
authority, but an intereſt; but it is only an intereſt jcin- 
ed with his truſt (as being neceſſary in order to the pet 
formance of the truſt), but not an intereſt for himtelf. 


Vaugh. 181, 183. 2 P. Will. 122. 


The profits of all lands] A guardian by nurture, being 
ſo appointed by the teſtator's will, can only leafe at wil), 
and not for any number of years; for tte guardian himfell 
(except he be guardian in ſocage) is only tenant et will, 
Cro. Eliz. 678, 734. 8 Med. 312. 

In the cafe of Kze on the demiſe of Parry againſt Hoec— 
fon, T. 33 GC. 2. Upon a caſe ſtated for the opinion of 
the court of common pleas, the principal queſtion was, 
whether a leaſe for 21 years made by the tcſtaments!y 
guardians of an infant Mr Spencer was abſolutely void 

only 
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| only voidable. It appeared, that Mr Spencer himſelf 


has done no one act ſince he came of age, either towards 
eſtabliſhing the leaſe (ſuppoſing it voidable) or to avoid it. 
Upon the firſt argument, the court agreed in one point, 
viz, that a teſtamentary guardian by ſtatute till an infant 
was 21 years of age, and a guardian in ſocage till an in- 
fant was 14, were the fame; and therefore whatever 
intereſt the latter had in lands till the infant was 14, the 
guardian by ſtatute has the ſame until heis 21, As to the 
main queſtion, whether the leaſe was void or only void- 
able, they doubted much, and took further time to con— 
fider, And at Jaſt they reſolved unanimouſly, that a 
guardian of an inf:nt cannot make a leaſe of the infant's 
lands, and that the leaſe in this caſe was abſolutely void. 
2 Wilfmn ; 129, 133. 


Of oll lands, tenements, and hereditaments of ſuch chili] It 
ſcemeth that this guardian ſhall have the cuſtody, not 
only of lands deſcended, or left by the father, but of 
all lands and goods any way acquired or purchaſed by 
the infant (which the guardian in ſocage had not); 
which proves that he derives not his intereſt from the 
father, but from the law; for the father could never give 


him power or intereſt of or in that which was never his. 
2 P, Will. 185. 


And alſo the cuſiaty, luiiiin, and management of the goods] 
> winburn ſays, the office zof a tutor is, to provide that 
his pupil be honeſtly and virtuoully brought up; and to 
provide for him meat, drink, cloaths, lodging, and other 
neceſſaries, according to the child's eſtate, condition, and 
ability. Sꝛoin. 217. 

And the ſame alſo doth further conſiſt, in the good and 
faithful 2dminiſlring or diſpoſing of the goods and chattels 
of the ſaid pupil; that is to ſay, the tutor may not com- 
mit any thing that may be hurtful, nor omit any thing 
that may be profitable to his pupil, and in the end mult 
reſtore unto his pupil all his goods and chattels, by bim 
the ſaid tutor before received. And for that purpoſe every 
tutor ought, even at the very entry into his office, to make 
a true inventory of all the goods and chattels of his pupil, 
and to make a juſt and true account of his dealings in be- 
talf of his pupil. And it is generally obſerved wittia 


the ſaid province of York, that every tutor, as well tefta- 


mentary as other appointed by the ordinary, doth enter 
into bond with ſureties to the effect aforeſaid, according 
iv the diſereton of the ordinary. S.. 217. 
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The tutor may ſell ſuch goods belonging to the pupil, 
as cannot be kept until he come to lawful age. But other 
goods which may conveniently be kept, and eſpecially 
goods immoveable, the tutor may not ſell ; unleſs other. 
wiſe ordered by will. Swin. 217. 

More particularly; The guardian ought to apply the 
eſtate in his hands, to pay the gebts of the infant. 1 Cha 
Ca. 157. | 

He may pay off the intereſt of any real incumbrance, 
and the principal of a mortgage; becaule it is an imme. 


Prec. Cha. 137. 

In the caſe of Waters and Ebral, H. 1707, where the the 
mother, as guardian, received the rents of the eſtate, and i - 
paid off ſpecialties, but took aſſignment, and after the ma 
death of the infant brought a bill againſt the heir for : 


diſcovery of aſſets by deſcent (ſhe claiming the rents re. 


ceived as adminiſtratrix); it was held by the court, that di 
the guardian is not compellable to apply the profits of ter 
the eſtate of the infant, to pay off the bond debts of che the 
anceſtor. 2 Vern. 606. an 

In the caſe of the earl of Vinchelſia and Norcliſſe, J. ee. 
1686. A guardian, having a conſiderable ſum of money i. 
in his hands, laid it out in a purchaſe of lands, for the be- in 
nefit of the infant, if when he came of age he ſhould bee 
agree toit; the infant dying in his minority, it was de- en 
creed that tne guardian mould account for the money te ſut 
the adminiſtrator of the infant; for that he could not, WF 80 
without the direction of the court, convert the perſonal * 
into real eſtate. 1 Yern. 403, 435. 

M. 35 C. 2. Ofv2rn and Chapman. A guardian, at the ©* 
requeſt of one who was going to riatrry the ward, gave in e. 
an account of the eſtate to the intended huſband, and ſe- 
cured to him the balance by three ſeveral bonds; and the Wi © 
intended huſband gave a bond to the guardian, to releal? 
all accounts to him after the marriage : The marriage 
was had: The guardian paid the balance: But the bu m 
band gave no relcaſe, but ſued for an account and reliet fo 
againſt the bond. And the guardian was ordered to u- an 
{wer the bill: For the account was made when the in- 3 
tended huſband had no title; no releaſe was given; and 
the purſuit is freſh, 2 Cha. Ca. 157. bi 

For, by Cowper lord chancellor; Wherever a fathe!, 
mother, or guardian inſiſts upon private gain, or ſecuri WF b. 
for it, and obtains it of the intended huſband, it ſhall be 8. 
fet alide, 1 Salt. 158. 2 Vern, 652. 
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For marriage brocage agreements have been often con- 
demned in equity. And a bond to give money if ſuch a 
marriage could be obtained, is ill. And ſo is a bond to 
forgive a ſum of money. For ſuch bonds, altho' good 
at law, yet being introductive of infinite miſchief, have 
upon great conſideration been condemned in equity, 3 
P. Will. 394. 

But a guardian, upon account, ſhall have allowance 
of all reaſonable coſts and expences in all things. Litt. 
ſet. 123. 

And if he receive the rents and profits, and be robbed 
without his default or negligence, he ſhall be diſcharged 
thereof. 1 . 89. : 
By the ſtatute of the 4 An. c. 16. ations of account 
may be brought againſt the executors or adminiſtrators of 

uardians. 

By the 6 An. c. 18. . 5. Any perſon, who as guar- 
dian or truſtee for any infant ſhall hold over after the de- 
termination of the particular eftate, without conſent of 
the perſon next intitled, ſhall be adjudged a treſpaſſer, 
and ſhall pay damages to the value of the profits re- 
ceived, 

By the 7 An. c. 19. Infants ſeiſed or poſſeſicd of lands 
in truſt, or by way of mortgage, ſhall and may, on di- 
rection of a court of equity, ſignified by an order made 
on hearing all parties, on petition of the perſon for whom 
ſuch infant ſhall be ſeiſed in truſt, or the mortgagor, or 
guardian of ſuch infant, convey and aſſure the ſaid lands, 
as ſuch court ſhall direct. 

By the 29 G. 2. c. 31. Guardians on application to a 
court of equity, may obtain an order for infants to fur- 
render leaſes, in order to accept new ones. 5 

And by the 26 G. 2. c. 33. Guardians may conſent 
to the marriage of fuch infants. — 


And may bring ſuch actions in relation thereto, as by law a 
guardian in common ſocage might do] And he may alſo ſub- 
mit matters to arbitration; for tho* the infant cannot 
ſubmit toan award, yet the guardian may do it for him, 
and bind himſelf that the infant ſhall perform it. Comb. 
318, 

An infant may ſue either by his guardian or next friend; 
but muſt defend by his guardian. Cre. Fa. 641. 

And if aa infant refuſeth to name a guardian to appear 
by; the plaintiff, by order of c2urt, may do it for him. 
or, 1076, | 
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And the prochein amy, or next friend, need not to be: 
relation; but he muſt be a perſon of ſubſtance, becaul, 
liable to coſts, 1 AK. 570. 

And when an infant brings an action by his guardian, 
the warrant for him to appear by guardian ougnt to he 
entred upon record, becauſe it is the act of the cout; for 
the court takes care of infants, that none ſhall ſue fo 
them, but thoſe that are reſponſible; for if the infant 
be prejudiced, he may have this action againſt hin, 
L. Raym 232. 

But the ſuit is not in the name of the guardian, but d 
the infant; for at this day a guardian doth not 28 in 
any cauſe for a minor in his own name, as guardian; but 


the minor acts in his own name by his guardian, 1 Ought,' 


337» 359+ 

8. By the 9 & 10 Vc. 32. Perſons denying the Tri. 
nity, or aſſerting that there are more gods than one, or 
denying the chriſtian religion to be true, or the hoh 
ſc:iptures to be of divine authority, ſhall for the ſecond 
offence be diſabled to be executors, 

By the 5 C. c. 27. Artificers going out of the king. 
dom, and excrciting their trades in foreign parts, ſhall be 
incapable of the office of executor, 

And by the acts for the qualification for offices, perſons 
not having taken the oaths and performed the other te- 
Quilites for qualifying, who ſhall execute their reſpective 
otices alter the time limited for their qualification fhall 
be expired, ſhall be diſabled to be executors, | 

An infant may be made executor, how young ſoever he 
be. Stoin. 331. 


And if the infant executor be ſo young, that he hath 


no«d;({cretion {for it is not only lawful to make ſuch an 


one executor, but alſo the child in the mother's womb 
and unborn at the death of the teſtator) ; in that caſe tic 
ordinary, or other to whom ne approbation of the telta- 
ment appertaineth, after the birth of the child, doth com- 
mit the execution of the will to the tutor of the child for 
the child's behoof, until he be able to execute the ſame 
himtelf; which tutor hath authority to deal as executot 
until the child be able to undertake the exccutorſhip, that 
is to ſay, until he be of the age of ſeventeen years. Du- 
ring Which minority, the adminiſtrator to the child's uſe 
cannot ſell or alienaie any of the goods of the deceales, 
unlefs it be upon neceſſity; as for the payment of the 
deccaſed's Cents, or that the goods would otherwiſe pe- 


tiſh; nor let a izaſe for a longer term than whilſt the 


exccutor 
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executor ſhall be in minority, becauſe having that office 
for the good and benefit of the child only, he may not do 
any thing to his prejudice. Swin. 359, 360. 

And after his age of ſeventeen years, before he ſhall 
come to the age of twenty one, an act done by ſuch in- 
fant as executor, as {for inſtance) the releaſing of a debt 
due to the teſtator, or the felling or diſtiihuting of the 
teſtator's goods, is ſaid to be ſufficient in law: Which is 
to be underſtood, upon true payment and ſatisfaction of 
the due to the deceaſed, made to the executor in mincrity 
for then he may acquit and diſcharge the debtor for ſo 
much as he doth receive; for therein he doth perform the 
ofice and duty of an executor, which he 1s enabled to 
do; and fo doing, his act ſhall bind him. But if he ſhall 
releaſe without ſatisfaction, this act is not according to 
the office and duty of an executor; and therefore being 
without the compals of his office and duty, ſhall not bind 
or bar him from recovery thereof: for if it ſhould, then 
ſhould it be a deva/tavit, and charge the minor out of his 
own proper goods; which cannot be by law: for an in- 
fant may better his eſtate, but not make it worſe, by 
contracting with or acquitting of another perſun. Swin. 


358, 359. 2 Bac. Abr. 377 
M. 1730. Jones and the earl of Strafferd. In the caſe 


where an adminiſtration is granted during the minority of 


an infant executrix being under the age of ſeventeen 
years, and ſhe marries a huſband of age, King lord chan- 
cellor and Raymond chief juſtice ſtrongly inclined 2gaintt 
the opinion reported by lord Coke in Prince's caſe, that 
ſuch adminiſtration during the minority of the executrix 
is determined: the ſame being extrajudicial in that caſe, 
and not taken notice of by other cotemporary reporters; 
and the author of the book intitled The office of executors, 
mentioning this opinion, a little marvels thereat, conſi- 
dering (as he obſerves) that theſe things are managed in 
the ſpiritual court, and by the canon law, which inter- 


meddles not with the huſband in the wife's caſe; and that 


by that law, and not by the common law, comes in this 
limitation of ſeventeen years; and he adds, that he hath 
"2 that caſe otherwiſe reported in this point. 3 P. ill. 
88. 


Swinburne ſays, If a wife during the coverture be named 


executrix, ſhe alone cannot ſue for any debt due to the 
teſtator, without her huſband, But (he ſays) ſhe alone 
may do an act extrajudicial, as the paying of debts or 
legacies, or the receiving or releaſing of any debts due to 


the teſtator. Stoin. 417+ | 
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And the huſband and wife being but one perſon in law, 
ſhe cannot be executrix without his aſſent; for if ſhe 
might, then he would be executor againſt his will: there. 
fore if ſhe is made executrix, ſhe cannot bring an action 
alone, but her hufband muſt join with her; and if he 
ſhould” refuſe, he cannot be compelled, nor can ſhe be 
compelled to pleads without her huſband. Swin, 417, 

18, 

a But (he ſays) altho' ſhe cannot ſue or be ſued without 
him, yet ſhe may deliver any of the teftator's goods to 
another to keep; and may pay legacies, and receive debts, 
and give acquittances without her huſband ; and if an 
dewaſtavit is made by giving acquittances, it ſhall bind 
them both, becauſe ſhe could not adminiſter without his 
aſſent; and it ſhall be accounted his folly to ſuffer ſuch x 
perſon to adminiſter, Swin. 418. 

But it ſeemeth that this muſt be underſtood only ac- 
cording to the ſpiritual law, which in this caſe maketh no 
difference betwixt married and ſole: for other wiſe it is by 
the common law. | 

For by the common law, the aſſent to a legacy by: 
feme covert executrix is not good, unleſs her huſband aſ- 
ſent to it alſo ; otherwiſe it is void: but the aſſent to ſuch 
legacy by her huſband is good. Law of Ex. 264. 2 Bar. 
Abr. 378. | 

And the releaſe of a feme covert executrix is not good; 
for ſhe can do nothing to the prejudice of her huſband: 
but without queſtion the releaſe of the huſband is good, 
Curſen. 53. 1 RolPs Abr. 924. 

And this, not only during the marriage, but alſo after 
the death of the huſband. Burt if the wife die, the hu 
band cannot convert any of the goods and chattels be- 
longing to the firſt teſtator to his own proper uſe ; for i 
fuch goods the wiſe her ſelf may take a teftament (Swin- 
burne ſays) appointing an executor, without the licence 
of her huſband. - Sin. 417. : 

And if the huſband commits waſte, and then ſhe dies; 
there is no remedy at common law againſt her huſband, 
but only in the ſpiritual court, where he will be compel- 
led to make reſtitution. 1 RolPs Abr. 919. 

In the caſe of Taylor and Allen, Oct. 29, 1741. The 
teſtator made the defendant Allen, who was a feme co- 
vert, his executrix, the huſband being then in England, 
but at the death of the teſtator the defendant's huſband 
was in the Weſt Indies. It was movedffor an injunction 
to reſtrain the defendant from getting in the aſſets * 

i 


Mills. Form and manner. 


ber teſtator, and for a receiver to be appointed. By lord 
Hardwicke: There are ſeveral inſtances where this court 
bath interpoſed to prevent an executor from getting 
aſſets of a teſtator into his hands upon particular cir- 
cumſtances z and this is one of thoſe caſes, for the huſ- 
band being in the Weſt Indies, and not amenable to the 
proceſs of this court, the plaintiff can have no remedy, 
if the executrix ſhould waſte the aſſets, or refuſe to pay, 
becauſe the huſband muſt be joined in the action. And 
a receiver was appointed, to collect in the aſſets, and to 
bring actions in the name of the executrix for recovery 


ny of debts due to the teſtator; on giving fecurity to in- 
nd demnify the executrix and her huſband on account of ſuch 
his WW actions brought. 2 Ah. 213. | 
la Altho' an executor becomes a bankrupt, yet adminiſtra- 
tion cannot be committed to another; but if an executor 
* become non compos, the ſpiritual court may commit admi- 
n0 Wh niftration, 2 Bac. Abr. 3706. | 
by And in the court of chancery, foraſmuch as an execu- 
tor is conſidered only as a truſtee; if he be inſolvent, 
& that court will oblige him, as they will any other truſtee, 
0 * ſecurity before he enters upon the truſt, 2 Bac. 
* And by a conſtitution of archbiſhop Stratford, the 
executor at the time of proving the will, ſhall give ſe- 
d; curity (if need be) to render a juſt account of his admi- 
d: nitration, when duly thereunto required by the ordinary. 


d, Lind. 177. | | 
As to the form and manner of making an executor in 


ter the will, it is not always neceſſary to expreſs this word 
'f- extcutor, neither hath every teſtator ſkill ſo to do; but it 
e. is ſufficient, if the teſtator's meaning do appear by other 
ol words of like ſenſe or import : as, if the teſtator ſay, I 
n commit all my goods to the diſpoſition of A B; or, 1 


2 leave all my goods, or the refidue of all my goods to A B, 
or the like ; for in theſe caſes, he to whom all the reſidue 
") Wh 5 bequeathed, is thereby underſtood to be made executor. 
Win, 247. | 
10. Overſeers of a will have no power to intermeddle, Superviſors, 
otherwiſe than by counſel and advice, or by complaining 
in the ſpiritual court. Vent. 9, 10. ; 
ph dir Thomas Ridley takes occaſion to wiſh, that they 


4 might be made of more uſe; altho' at preſent (he ſays) 
4 they be looked upon only as candle holders ; having no 


„er to do any thing but hold the candle, while the 
I 2 executors 
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executors tell the deceaſed's money. Ridley, Part 
Ch. 2. 


11. If the teſtator ſhew the will unto the witneſſes, 


contained my laſt will ; this is ſufficient without making 
the witneſſes privy to the contents thereof, provided the 
witneſles be able to prove the identity of the writing, tha 
is to ſay, that the writing now ſhewed is the very ſame 
writing which the teſtator in his life time affirmed before 
them to be his will, or to contain his laſt will and teſta. 
ment. Swin. 52. God. O. L. 66. 

Whether it is neceſſary, that the teſtator ſhould declare 
to the witneſſes, at the time of the atteſtation, that the 
writing which they atteſt is his will, hath been matter d 
ſome doubt. As in the caſe of Wallis and Wallis, T. 1762, 
Thomas Wallis, eſquire, made his will, and therein de. 
viſed his real eſtate to his wife for life; the will was of his 
own hand writing; and the form of atteſtation was in 
theſe words, /;gned, ſealed, publiſhed, and declared for th 
laſt will and teſtament of the ſaid Thomas Wallis, in the pri. 


Powell, The heir at law brought an ejectment. The 
widow pleaded the deviſe to her for life. The cauſe came 
on to be heard at the ſummer aſſizes at Lincoln, 1762, by 
a ſpecial] jury, before Mr. juſtice Deniſon. To prove the 
execution of the will, the defendaat produced William 
Powell, the teſtator's coachman, one of the three ſub- 
ſcribing witneſſes, who depoſed, that in the beginning df 
July 1760, James Wardell, then butler to the faid Tho- 
mas Wallis, came and told him the ſaid Powell that he 
was to come to his maſter ; that upon entring the room, 
he found his maſter fitting with a table before him, on 
which were ſome papers open ; and that his maſter called 
him, and the ſaid Wardell, and one Iſabella Matthews 
then his houſekeeper, up to the table to him; where they 
all came. Then the ſaid Thomas Wallis, further addrel- 
ling himſelf to them all, defired them to take notice; 
and then took a pen, and in all their preſence ſigned and 
ſealed each part of his will, and laid both the ſaid palt 
open and unfolded before them to ſubſcribe their names 3s 
witneſles thereto; which they all did, by the direction of 
the ſaid Thomas Wallis, in his preſence, and in the pre- 
ſence of each other; he ſhewing them ſeverally where to 
write their names. But that the ſaid Thomas Wallis, 
otherwiſe than as above, did not declare or publiſh cither 
part to be his will, or ſay what it was. The counſel 8 
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the plaintiff contended, that this was not a ſufficient proof 
by one witneſs, of a compleat execution of the will. 
And they produced on the other hand, the other two ſub- 
ſcribing witneſſes; who in divers particulars did not give a 
clear and diſtinct evidence; and could not recollect whether 
they had ſigned one or two papers; or whether then, or at 
any time before the ſaid Thomas Wallis's death, they un- 
derſtood what they had ſo witneſſed to be the ſaid Thomas 
Wallis's will, tho' Wardell ſeemed to admit he conjectured 
it ſo to be. But both Wardell and Matthews ſwore, that 
they did not ſee the ſaid Thomas Wallis ſian or ſeal either 
part of his ſaid will; that Powell, the other ſubſcribing 
witneſs, was not at that time in the room, when (at the 
ſaid Thomas Wallis's deſire) they wrote their names to the 
two papers as they now appear; that the ſaid Thomas 
Wallis did not declare or publiſh it as his will, nor did 
they know it to be a will. The defendant's counſel then 
called Richard Price, the ſaid Thomas Wallis's groom, 
who ſwore, that one morning in the beginning of July 
1760, James Wardell told him that his maſter had much 
wanted him; and that upon his the ſaid Price's offering 
to go to his maſter to receive his orders, the ſaid Wardell 
told Price that the buſineſs was done, and that Powell 
had ſupplied his place ; and that he the ſaid William, 
Powell, James Wardell, and Iſabella Matthews had that 
morning been witneſſing their maſter's will. And Sarah 
Dixon being called ſwore, that in the beginning of July 
1760, Iſabella Matthews came one morning after break- 
faſt into the kitchen, and told her that ſhe the ſaid Mat- 
thews, James Wardell, and William Powell, had that 
morning witneſſed their maſter's the ſaid Thomas Wal- 
lis's will, tho' he had not told them it was ſo, Upon 
this ſtate of the evidence on both ſides, it was inſiſted for 
the plaintiff, that as the law ftood before the ſtatute of 
frauds, publication of a will was an eſſential part thereof; 
and if fo, there is nothing in that ſtatute to take It away: 
And further it was inſiſted, that by the ſaid ſtatute there 
are four requiſites to conſtitute a good and valid deviſe of 
lands; 1. That it ſhall be in writing. 2. That it ſhall 
be ligned by the party deviſing, or by ſome other perſon 
in his preſence and by his expreſs directions. 3. That it 
{hall be atteſted and ſubſcribed in the preſence of the de- 
viſor by three or four credible witneſſes. 4. That the 
words attefled and ſubſcribed muſt import, that it tha!il be 
publiſhed as a deviſe or will by the teſtator in the preſence 
of the ſaid witneſſes. On the contrary, for the defend- 
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ant it was inſiſted, that neither before nor ſince the ſta. 
tute publication was neceſſary; and that by the ſtatute, 
only the three firſt requifites are neceſſary, which in the 
preſent caſe were all complied with, the deviſe being in 
writing, and ſigned by the teſtator in the preſence of three 
credible witneſſes, who had ſubſcribed their names as wit. 
neſſes to the ſame in the preſence of the teſtator and of 
each other ; and further, ſuppoſing any ſuch publication 
was neceſſary, that the teſtator had uſed words and done 
acts which amounted to a publication within the meanin 
of the ſtatute, which had not directed or preſcribed any 
particular form or manner in which ſuch publication 
ſhould be made; that the teſtator uſing theſe ſignificant 
words to all the witneſſes when he called them up to the 
table tate notice, and then ſigning both parts of his 
will, and then delivering both the parts thereof to the 
witneſſes to atteſt, directing them where to fign their 
names, and to witneſs each part under the common and 
uſual form of atteſtation, which the witneſſes did, was a 
ſufficient execution and publication of his will ; that the 
words ** /;pned, ſealed, publiſhed, and declared, „ being all 
written in the teſtator's own handwriting, and hes wit» 
nels Powell ſwearing that both the parts of the will lay 
open to the inſpection of all the witnefles when they ſub- 
ſcribed their names, and it appearing by the evidence of 
Price and Dixon that both the other witneſſes had declared 
that they had been atteſting the ſaid Thomas Wallis's 
will, this was much ſtronger than the caſe of Peate and 
Onugly, reported in Comyns 197. And Mr, juſtice Deniſon 
was of opinion, if the witneſſes for the defendant were 
credited by the jury, that this was a due execution within 
the ſtatute, and a ſufficient publication ; and for this cited 
the caſe of Trimmer and Fackſon lately determined in the 
court of king's bench. And the jury found accordingly 
a verdict for Mrs Wallis the defendant. Nevertheleſs, 
the plaintiff's counſe] infifted, that the point, whether 2 
good publication or not, ſhould be reſerved for a caſe to 
be argued above.—But the matter was compromiſed, on 
the defendant's remitting the coſts, 

Note, the caſe of Peate and Ougley was, where the teſ- 


tator produced to the witneſſes a paper folded up; and de- 


fired them to ſet their hands to it as witneſſes, which they 
all did in his preſence, but they did not ſee any of the 
writing, nor did he tel] them it was his will, or ſay what 
it was; but it was all written by the teſtator's own hand. 
It was objeded, that this was not a good execution of 
* "Il 
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will within the ſtatute; for it is not ſufficient that the 
witneſſes write their names in the pieſence of the teſtator, 
without any thing more; but they muſt atteſt every 
thing, to wit, the ſigning of the teſtator, or at leaſt the 

ublication of his will: But here the teſtator neither 
ſigned the will in their preſence, nor declared it to be his 
jaſt will before them. On the other part, it was inſiſted, 
that the execution was ſufficient within the ſtatute ; for 
there is no neceſſity that the witneſſes ſee the teſtator write 
his name; and if he writes theſe words, /zgned, ſealed, and 
publiſhed as his will, and prays the witneſſes to ſubſcribe 
their names to that, it will be a ſufficient publication of 
his will, tho' the witnefles do not hear him declare it to 
be his will, And Trevor chief juſtice inclined, that here 
was ſufficient evidence of the execution, and the jury 
found it accordingly. But as to the matter of law, be 
permitted it to be found ſpecial. And it doth not appear 
further what became of it. 

The caſe of Trimmer and Fackſon was, where the wit- 
neſſes were deceived by the teſtator at the time of the exe- 
ll cution, and were led to believe {rom the words uſed by the 
teſtator at the execution of the inſtrument that it was a 
| deed and not a will. It was delivered as his act and deed ; 
/ and the words ſealed and delivered were put above the 
place where the witneſſes were to ſubſcribe their names. 
And it was adjudged by the court, as it is ſaid, for the 
inconveniences that might ariſe in families, from having 
it known that a perſon had made his will, that this was 
a ſufficient execution, 

11. The intention of the teſtator is called by lord Wiils to ba 
Cike the pole ſtar, to guide the judges in the expoſition —_ "oy 
of wills. 

In Rivers's caſe, M. 1737. The teftator, by his will 
gave certain lands to his two ſons James and Charles 
Rivers, It appeared that they were illegitimate children; 
and the queſtion was, Whether this is ſuch a deſcrip.ioa 
of their perſons as will intitle them to take under the will, 
By lord Hardwicke : In the caſe of a deviſe, any thing 
that amounts to a de/ignatio perſone is ſufficient; and tho 
in ſtrictneſs they are not his tons, yet if they have az- 
quired that name by reputation, in, common expreſſion 
they are to be conſidered as ſuch : It hath been objected 
alſo, that the teſtator hath made a miſtake in their names, 
and that therefore they cannot take; but the Jaw is other- 
wiſe; for if a man is miſtaken in a deviſe, yet if a perſon 
is clearly made out by averment to be the perſon meant, 
3 8 14 | and 
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and there can be no other to whom it may be applied, the 


deviſe to him is good. 1 Athyns. 410. unc 

But altho' by the law the intention is more to be con- j 
ſidered than the words; yet ſuch intention muſt be col. bee 
lected out of the words, and it muſt conſiſt with the lay, anc 
Stoin. 10. par 

Thus, In the lord Cheiney's caſe, M. 33 & 34 El. Sit inv 
Thomas Cheiney, knight, lord warden of the cinque bei 
ports, made his will in writing, and thereby deviſed to be 
Henry his fon divers manors and to the heirs of his body, inf 
the remainder to Thomas Cheiney of Woodley and to the cot 
heirs male of his body, upon condition that he or they u La 
any of them ſhall not aliene or diſcontinue, And the queſtion | 
was in the court of wards, between Sir Thomas Perot T: 
heir general to the lord warden and divers purchaſers of Ca 
Sir Thomas Cheiney, whether the ſaid Sir Thomas Perot | 
ſhall be received to prove by witneſſes, that it was the in- ver 
tent and meaning of the deviſor, to include his fon and an 
heir within theſe words of the condition [he or 1%], cel 
and not only to reſtrain to Thomas Cheiney of Woodley pa 
and his heirs male of his body. But Wray and Anderſon of 
chief juſtices, upon conference had with the other juſtices, jut 
reſolved that he ſhall not be received to ſuch averment co 
out of the will; for a will concerning lands ought to be all 
in writing, and not by any averment out of it; for it th. 
will be ful] of great inconvenience, if none ſhall know by m 
the written words of a will what conſtruction to make, be 
or what advice to give, but the ſame ſhall be controuled he 
by collateral averments out of the will. But if a man hath ſec 
two ſons, both baptized by the name of John, and think- de 


ing that the elder (who hath been long abſent) is dead, 
deviſeth his land by will in writing to his ſon John gene- U 


rally, and in truth the elder is living; in this cafe the W. 
younger John may in pleading or in evidence alledge the in 
deviſe to him, and if this be denied, he may produce co 
witneſſes to prove the intent of his father, that he thought Vi 
the other to be dead, or that at the time of making the by 
will he named his ſon John the younger, and the writer 1 (" 
omitted the addition ot the younger: and in this caſe no hi 
Inconvenience can ariſe, for he who ſhall fee the will by In 
which the land is devi to his ſon John, cannot be de- th 
ceived by any ſecret inviſible averment, for when he ſhall in 
ſee the devile to his ſon Join, he ought. at his peril to fe 
Inquire what John the teitator intended, which may eaſi- c| 
ly be known by him who writ the will, and others who 10 
were privy to the intention; endgif no direct proof can 10 
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be made of the intention, then the deviſe is void for the 


uncertainty. 5 Co. 68. 
But this rule hath received a diſtinction of late, which 


hach greatly prevailed, between evidence offered to a court, 


and evidence offered to a jury. For in the laſt caſe, no 
aro] evidence is to be admitted, Jeſt the jury ſhould be 
inveigled by it 3 but in the firſt cale it can do no hurt, 
being to inform the conſcience of the court, who cannot 
be byaſſed or prejudiced by it, And accordingly, in divers 
inſtances, collateral evidence hath been admitied in the 
court of chancery, to explain the teſtator's intention, 
Law of 1eft. 306. 2 Bac. Abr. 309. 

And in the caſe of Selwin and Brown. M. 1734. Lord 
Talbot admitted, that it had ſometimes been allowed, 
Caf. Talb. 240. 

But notwithſtanding theſe caſes, the courts have been 
very unwilling to admit of parol evidence in relation to 
any thing that appears on the face of a will; and it is 
certzin that too much caution cannot well be uſed in this 
particular, eſpecially when it is confidered that the ſtatute 
of frauds and perjuries, which was made to prevent per- 
jury, contrariety of evidence, and uncertainty, binds the 
courts of equity as well as the common law courts; as 
alſo that lictle regard ought in many caſes to be had ta 
the expreſſions of the teſtator, either before or after the 
making his will, becauſe poſhbly theſe expreſſions might 
be uſed by him, on purpoſe to conceal or diſguiſe what 
he was doing or to keep the family quiet, or for other 
ſecret motives and inducements which cannot after his 
death be found out. 2 Bac. Abr. 310. 

And in the cafe of Lowfield and Stoneham, M. 20 G. 2. 
Upon plene adminiſtravit pleaded, the queition was, 
whether 1000 | received by the defendant was due to her 
in her own right, or as executrix of her huſband, and 
conſequently aſtets. And it aroſe upon the following de- 
viſe: << I give to my loving brother John Stoneham 
* 10001, and in caſe of his death, to his wife Suſanna,” 
(who was the defendant.) It appeared that ſehn Stone- 
ham ſurvived the tefatcor. And therefore the plaintiff 
Infitted, this legacy (which the defendant admitted that 
the had received) veſted abſolutely in him, and was allets 
in her hands, On the part of the defendant, it was of- 
fered to give in evidence, that the teſtator in extremis de- 
clared, he meant only to give his brother the intereſt of the 
loool, and that the defendant ſhould have the principal 
in calg ſhe ſurvived him, The paro! evidence was 2 
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poſed by the plaintiff's counſel, as being contradictory i 


the plain words of the will. And Lee chief juſtice ſait, 
it could not be allowed; and that in the caſe of Selun 
and Brown (aforeſaid), the houſe of lords had refuſed it 
even where it was to ſupport the legal interpretation cf 
the will; and lord Hardwicke, about two years ago, hel 
it in the ſame manner in the caſe of the earl of Inchiguit 
and Obrian. Str. 1261. 

And in the caſte of Ulrich and Litchfield, July 23. 
1742; the teſtatrix bequeathed her real and perſonal 


_ eſtate to Elizabeth Travers and James Ulrich, equally 


between them for life; and upon the death of Elizabeth 
Travers, ſhe gave the whole eſtate to James Ulrich in 
tail general, and for want of ſuch iſſue to Richard Ul:ich 
in fee; with a few pecuniary legacies ; and charged her 
real eſtate with payment of theſe legacies, if her perſonal 
eſtate ſhould not be ſufficient; and by her will declared 
ſhe gave all the 1 and reſidue of her perſonal e/late to het 
uncle Leonard Collard's three daughters; and particu. 
larly gave to Mrs Suſanna Litchfield 101, and made her 
executrix. For the reſiduary legatees, it was inſiſted, 
that ret and reſidue of her perſonal eſtate muſt mean the 
reſidue after the particular legacies are paid off; and could 
not refer to the beginning of the will, - becauſe there is 
fee deviſed, and conſequently the teſtatrix has diſpoſed of 
the whole : That parol evidence in this caſe may be ad- 
mitted of the attorney who drew the will, that he had 
expreſs directions to give the perſonal eſtate to the three 
daughters of Leonard Collard : That (to be ſure) things 
which are quite contrary to the will ſhall not be proved 
by parol evidence, but that it may be allowed to explain 
words in a will, eſpecially in this caſe, where it appears 
to be a mere blunder in the drawer: That this doth not 
intrench upon any of the rules with regard to patol 
evidence, but only clears up who was intended to have 
the perſonal! eſtate, where the whole is deviſed to two 
different perſons ; and that it ſeems clearly to be a blun- 


der in the drawer of the will, becauſe the deviſe in the 


firſt part of it is proper only in the diſpoſing of rea! 
eſtate. By the lord chancellor Hardwicke : As to the 
queſtion, Whether I ought to admit parol evidenee to 
explain the intention of the teſtator, I am of opinion, 
that this is not a caſe in which parol evidence can be 
read, and would be of dangerous conſequence ; it is true, 
there are ſome things here which would make a judge 
wiſh to admit jt; but I muſt not follow my iel 
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only, for I do not know, that upon conſtruction of a will, 
courts of law or equity admit parol evidence, except in 
two caſes: Firſt, to aſcertain the perſon, where there are 


too of the ſame name, or there has been a miſtake in a 


chriſtian or ſurname, and this upon abfolute neceſſity; 
where if ſuch evidence were not let in, it would make 
the will void : The other caſe is, with regard to reſult- 
ing truſts relating to perſonal eſtate ; where a man makes 
a will, and appoints an executor, with a ſmall legacy, 
and the next of kin claim the reſidue; in order to 
rebut the reſulting truſt for the next of kin, parol proof 
hath been admitted to aſcertain the perſon who was to 
have the reſidue, It is very true, caſes may be cited where 
lord Cowper has admitted ſuch evidence; for he went 


upon this ground, that it was by way of aſſiſting his 


judgment, in caſes extremely dark and doubtful, I have 
the greateſt deference for his judgment, but muſt own [ 
was never ſatisfied with this rule of lord Cowper's of 
admitting parol evidence in doubtful wills: beſides, he 
went further in the great caſe of Strode and Ruſſel 


(2 Vern, 621.) in which there was an appeal to the houſe 


of lords: Mr juſtice Tracy, who aſſiſted lord Cowper 
in that cauſe, was at firſt of the ſame opinion with him, 
but upon conſidering it more, diſavowed his firſt opinion, 
and was clear that it could not be admitted, and this 
alteration in his judgment was mentioned in the houſe 
of lords. In the caſe of Selwin and Brown, I was of 
opinion that it ought to have been admitted; and even 
lord Talbot, when he bad heard the cauſe, had a remorſe 
of judgment at the ſame time that he rejected the parol 
evidence: But the houſe of lords refuſed it as of moſt miſ- 
chievous conſequence, and affirmed his decree, In the 
preſent caſe, here is in the will undoubtedly a contra- 
diction and repugnancy ; for in the firſt place ſhe has 
piven all her perſonal eſtate to the plaintiff, and yet le- 
gacies come afterwards, and a deviſe of the reſidue. 
What then muſt be the conſtruction ? As to the peneral 
queſtion, where the ſame thing is deſcribed generally, and 


given to two different perſons in the former and latter 


part of a will, lord Coke was of opinion, the Jatter 
words ſhall revoke the former; but in Plowden it is ſaid 
they ſhall take as jointenants, I own the reaſoning in 
Plowden is not convincing to me, I rather incline to Jord 
Coke's, though the latter caſes have taken it otherwiſe, 

ut no certain rule is to be laid down as to conſtruction 
of deviſes : So ſays Swinburne, but that they muſt 2 

pen 
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pend upon their particular circumſtances, Upon the 
whole of what Swinburne ſays, the reſult is this ; Thar 
if the ſame thing be given to two perſons, they ſhall take 
as jointenants, unleſs there is ſomething to indicate and 
prove the intention of the teſtator to revoke ang vary the 
deviſe, Now try the preſent caſe by this rule, and ſeeif 
it doth not come exactly within it. The teſtatrix by 
giving legacies after the deviſe of all the perſonal eſtate, 
has varied the will for ſo much. It is truly ſaid, that 
man may give the whole in a former part, and qualify 
it afterwards, and ſtill the firſt legatee is intitled in part, 
But here, in caſe the whole perſonal eſtate ſnould not be 
ſufficient to pay the legacies, ſhe charges the real eftate 
with them, upon a ſuppoſition that the other might not 
be ſufficient; and therefore is a plain indication of her 
intention in one event totally to revoke the deviſe of the 
perſonal eſtate. And there being an alteration of her in- 
tention before ſhe finiſhes her will, the conſtruction is, 
ſhe hath altered her intention throughout, and the plain. 
tiff is not intitled to any part of the perſonal eſtate, but 


the reſidue belongs to the three daughters of Leonard 


Collard. And decreed accordingly. 2 Ath. 372. 

And notwithſtanding that wills are generally favoured 
by the law; yet where the teſtator endeavours to eſtab}:ſh 
a ſettlement againſt the reaſon and policy of the common 
law, the judges will reject it. Gib. 110. 2 Ba. 
Abr. 79. 

Alſo where the teſtator by his will maketh no other 
diſpoſition of his eſtate than the law itſelf would have 
done, had he been ſilent; there ſuch a will is uſeleſs, 
and ſhall be rejected: and therefore if a deviſe be made 
to a perſon and his heirs, which perſon is heir at law 
to the deviſor; this is a void deviſe, and the heir fhall 
take by deſcent as his better title; for the deſcent 
ſtrengthens his title, by taking away the entry of ſuch as 
may poſſibly have right to the eſtate; whereas if he 
claims by deviſe, he is in as by purchaſe, Gilb. 110. 
2 Bac. Abr. 79 | 

Alſo deviſes are void and rejected, where the words of 
the will are fo general and uncertain, that the teſtator's 


meaning cannot be collected from them; and therefore 


where a man by will gave 4% to his mother, the general 
words did carry no lands to his mother, for ſince the heir 
at law bath a plain and uncontroverted title, unleſs the 
anceſtor diſinherits him, it would be ſevere and unreaſon- 
able to ſet him aſide, unleſs ſuch intention of the tellator 
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he is evident from the will; for that were to ſet up and pre- 

at fer a dark and at beſt but a doubtful title, to a clear and 

ke certain one. Gilb. 112. 2 Bac. Abr. 81. 

nd 12. The clauſe of perfect mind and memory is more uſual OG 721 
the than neceſſary in a will; and yet not hurtful, Swin. 77. memory. 

if But in caſe of a conteſtation, it is neceſſary to prove the 

dy ſanity of the teſtator. 2 Att. 56. 

te, 13. A deviſe made in fee ſimple, without expreſs words What words vin 
F of heirs, is good in fee ſimple : But if a deviſe be made to 9g K 8 
ify J, he ſhall have the land but for term of life; for State only. 
rt, theſe words will carry no greater eſtate. Terms of the Law, 

be Tit. Deviſe. Black. Rep. 1045. | 

ate If a man deviſe all his ate which he hath in ſuch a 

not place, without mentioning the heirs of the deviſee; 

her courts of equity have held, that it ſhall extend to ſuch 

the heirs, for that the word ate implies the whole property 

n- and intereſt therein: eſpecially in the caſe of children, 

is, to wnom the parent, unleſs there is ſome expreſs limi- 

in- tation, cannot intend a life eſtate only. By lord Hard- 

ut wick, in the caſe of Bailis and Gale, Nov. 6, 1750. 2 


rd Viz. 48. x 
If lands be deviſed to a man, to have to him for ever, 


red or to have to him and his a//igns ; in theſe two caſes, the 
Fl, deviſee ſhall have a fee ſimple : but if it be given by 
on feoffment in ſuch manner, he hath but an eſtate for term 


ac, of life, Terms of the law. Pit. Deviſe. 
If a man deviſe his land to another ; to give, ſell, or ds 
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er therewith at his pleaſure or will: this is fee ſimple. Id. 
ve BY A deviſe made to one and to his heirs male, doth make 
ls, en eſtate tail: but if ſuch words be put in a deed of feoff- 
de ment, it ſhall be taken for fee fimple : becauſe it doth not 
aw appear of what body the heirs male ſhall be begotten. 
all 14. 5 
nt If lands be given by deed to one, and to the heirs male j 
as of his body, who hath iſſue a daughter, who hath iſſue a f 
he ſon, and dies; there the land ſhall return to the donor, q 
0. and the ſon of the daughter ſhall not have it, becauſe he i 

| cannot convey himſelf by heirs male, for his mother is a f 
of lett thereto: but otherwiſe it is of ſuch adeviſe; for 
rs there the ſon of the daughter ſhall have it rather than the 11 
ore will ſhall be void. Id. 4 
cal If lands be given by deed to one and his heirs for ever, ( 
eit and if he die witheut heirs then to his brothers or ſiſters, is 
he this laſt is void, becauſe the firſt gift conveyeth unto him 9 
n- the fee ſimple; but in a will, ſuch deviſe over is good, 1 
or and ſuch limitation ſhail convey but an eſtate tail: As in 1 
is the 
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the caſe of Thte and Milli, M. 7 G. 2. The teſtator de. 


viſed his lands to his wife Zane for life, remainder to hig 


ſon Henry for life, remainder to his ſon George and his heir; 
for ever; and if he died without heirs, then to his two 


daughters Katherine and Fane, The queſtion was, whe. 
ther George took a fee ſimple, or only an eftate tail. And 
the caſe of Webb and Herring, Cro. Ja. 415. was cited, 
to prove that where a deviſe is to one and his heirs, and 
if he die without heirs, remainder over to another, Who 
is or may be the deviſor's heir at law, ſuch limitation 
ſhall be good, and the firſt limitation conſtrued an intail, 
and not a fee, in order to let in the remainder man ; but 
where the ſecond limitation is to a ſtranger, it is merely 
void, and the fult limitation is a fee ſimple. And by the 
lord chancellor: In this caſe, George took an eftate 
tail. The difference which hath been taken is right; 
and the reaſon of it is, that in the latter caſe there is no 
intent appearing to make the words carry any other ſehſe 
than what they import at law; but in the former, it is 
impoſſible that the deviſce ſhould die without an heir, 
while the remainder man or his iſſue continue. And 
therefore the generality of the word heirs ſhall be te- 
ſtrained to heirs of the body; ſince the teſtator couid 
not but know, that the deviſee could not die without an 
heir while the remainder man or any of his iſſue continu- 
ed. Coſ. Talb. 1. 

But in the cale of Tillurgb and Barbut, Mar. 2. 
1748; where the remainder man, being of the half 
blood, could never poſſibly inherit, it was decreed by 
lord Hardwicke, that this being a ſee mounted on a fee, 
it veſted in the firſt taker, and the remainder over to 


| the half brother was merely void. 3 Atk. 617. 1 


Jex. 89. 

If one deviſe to an infant in his mother's wemb, it is 2 
good deviſe; but otherwiſe by feoffment, grant, or gift: 
for in thoſe caſes there ought to be one of ability to take 
preſently, or otherwiſe it is void, Terms of the Law. 

If one deviſe to a perton by his will all his lands and tent» 
ments; here not only all thoſe lands that he hath in poſ- 
ſeſſion do paſs, but all thoſe that he hath in rever ſon, by 
virtue of the word tenements. I. 

If a man hath lands in fee, and lands for years, and de- 
viſeth all his lands and t:nements; the ſce ſimple lands pals 
only, and not the leaſe for years; but it a man hath a 
leaſe for years, and no fee {imple, and deviſcth all ” 

| lands 
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lands and tenements ; the leaſe for years paſſeth, otherwiſe 
the will would be merely void. Cro. Car. 293. 

If a man ſeiſed of freehold lands, and of the legal eſtate 
of capyhold lands, makes a general deviſe of all his manors, 


meſſuages, lands, tenements, and hereditaments, but 


makes no ſurrender of the copyhold lands to the uſe of his will; 
the copyhold lands will not paſs. By lord Hardwicke, in 
the caſe of Gibſon and Styles, July 18. 1741. 

The words (all my /ands) in a deviſe, will paſs a houſe ; 
but the deviſe of a houſe doth not paſs lands. Mo. 359. 

A deviſe of a meſſuage, will carry with it a garden and 
curtelage ; otherwiſe of a houſe, unleſs it be with the ap- 
purtenances. 2 Cha. Ca. 27. | h 

The teſtator deviſed a houſe with the appurtenances. 
The queſtion was, whether land in a held paſſed. And 
it was adjudged, that the land did paſs; for it was in a 
will, in which the intent of the deviſor ſhould be obſerv- 
ed. Godb. 40. 

But in a like caſe, where it appeared upon evidence, 
that the houſe was copyhold, and the land freehold; it 
was adjudged, that the land could not in that caſe be ſaid 


| to be appurtenant, although it had been uſed with it, 


Cro. Elix. 704. 

A deviſe of the inheritance, hath been held to be a de- 
viſe of the lands. Sty. 308. | 

If lands are deviſed to truſtees, without the word heirs ; 
yet by implication they muſt have an eſtate of inheritance 
{ufficient to ſupport the truſt : for there is no difference 
between a deviſe to a man for ever, and to a man upon 
truſts which may continue for ever. 1 Abr. Caſ. Eg. 176. 

If lands are deviſed to a man, paying ſeveral ſums in 
groſs ; he hath a fee, though all the ſums together do not 
amount to the annual rent of the land: for the deviſe ſhall 
be intended for his benefit, and if he had only an eſtate 
for life, he might die before he received the legacies out of 
the land, and conſequently be a loſer. Id. 
So if lands are deviſed to a man, in conſideration that 
he releaſe @ ſum of money due to him; he has a fee ſimple, 
on his releaſe of the debt: for the deviſe being intended 
for his benefit, an eſtate for life might be determined be- 
fore he could receive the ſum. out of the land. IA. 177. 

But if lands are deviied to a man, paying ſo much out 
of the profits of the lands; he takes but an eſtate for life 
for although he takes the land charged, yet he is to pay 
no farther than he receives, and ſo can be no loſer. Ja. 


A man 
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A man deviſed that his lands ſho'1d deſcend to his fo, 
but he willed, that his wife ſhould take the profits theraf 
until the full age of his ſon for his education and bringing 105 
and died. The wife married another huſband, and dis 
before the full age of the ſon. And it was the opinion 
Wray and Southcote juſtices, that the ſecond huſbant 
ſhould not have the profits of the lands until the full ay 
of the fon; for nothing is deviſed to the wife but a trif, 
and ſhe is as guardian or bailiff for the benefit of the in. 
fant, which by her death is determined; and the ſam 
truſt cannot be transferred to the huſband ; but ther. 
wiſe, if he had deviſed the profits of the land unto his wij 
until the age of the infant, to bring him up and educate hin; 
for that is a deviſe of the land itſelf, . 2 Leon. 221. 

In the caſe of Hogan, leſſee of Henry Wallis eſquir, 
and others, againſt Rowland Fackſon eſquire, T. 15 C.. 
On a writ of error from the court of king's bench in Jr 
land, the caſe was, The reverend George Fackſon by hi; 
will deviſed as follows: “ As to my worldly ſub/tance, | 
«+ give and bequeath to my mother Mary Jaik/on, my 
4% houſe and lands of Glanbegg, and all their appurtenan- 
„ces, for and during the term of her natural life, and 
« alſo my lands of Ballygally, ſubject only to the rent 
<< payable thereout, for the term of her nature] lite, with- 
« out liberty of committing walte thereon :” And aſter 
ſeveral legacies and annuities, he gives all the remainde 
and reſidue of all his Hecis both real and perſenel to hs 
ſaid mother. The queſtion was, Whether under the te- 
ſiduary clauſe, all the teſtator's real eſtates undiſpoſed of 
by the will paſſed to his mother Mat) fach ſan fo as to en- 
able her to deviſe the ſame to the lefiors of the plaintiff.— 
And it was argued that they did. It is apparent that th: 
great and chief object of the teſtator's bounty wes his 
mother; Therefore by way of ſecuring a certain provi- 
ſion to her, he firſt gives her a life eſtate in two denomina- 
tions of his real property: He then proceeds to diſpel! 
His bounty amongſt his other relations; and perceiving 
there was ſtill a ſurplus undiſpoſed of, by one genera 
ſweeping clauſe, he deviſes to his mother every ſpecies 0! 
property he ſhould die poſſeſſed of. And that he did not 
mean to die inteſtate, as to any part of his rea] or pet— 
ſonal property, is manifeſt, not only from . the ſtrong 
language of the reſiduary clauſe, but from the introduc- 
tory words of the will, As to all my worldly ſub/lant, 
which have always been underſtood to include both ea! 


and perſonal eſtate, and to indicate an intent in the iel. 
tat! 


ate, al! the reſt and reidue of my effate. 
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tator who uſes them, to diſpoſe of all his property. And 
the ſeveral caſes were cited, where words of the like im- 
port have always been underitood to include all the teſta- 
tor's property. As, ali my worldy eſtate, all my temporal 
On the other 
hand, three rules were Jaid down for the conſtruction of 
wills, Firſt, that an heir at law ſhall not be diſinherited 
but by expreſs words or neceſſary implication, Second- 
ly, that the whole of the will mult be taken together, and 


nothing is to be rejected which has a determinate and 


fixed meaning in itſelf. And thirdly, where words uſed 
by a teſtator are indifferently applicable to real and to 
perſonal eſtate, they ſhali not be applied to the real in 
diſinheriſon of the heir at law. As to the firſt of theſe, 
that the heir ſhall not be diſinherited but by expreſs words 
or neceſſary implication, here is clearly no expreſs de- 
viſe of the real eſtate. The word u is properly ap- 
plicable only to perſonal eſtate, And as to the word real 
annexed to it, this can at moſt apply only to chattels real, 
which it appears the teſi2'or died poſſeſſed of. As to the 
ſecond rule, that the wo«w.c will muſt be taken together; 
the word e/tate in the introductory part is a technical ex- 
preflion, and improperly applicable to real eftates; but 
the meaning thereof is qualified by the word annexed, 
my worldly eſtate, which always is underſtood to ſignify 
worldly ſubſlance, without expreſsly limiting the extent 
or quantum of ſuch diſpoſition. Thirdly, the words re- 
mainder and reſidue of my effects both real and perſonal, do 
not neceſſarily refer to real eſtate, but are equally appli- 
cable to perſonal ; and if ſo, they ſhall not be extended 
to diſinherit the heir at law. — By lord Mansfield chief juſ- 
tice: There is one point upon which the whole caſe turns, 
which is, to fix the meaning of the word feats, If it is 
equivalent to worldly ſulſtance uſed by the teſtator in the 
beginning of his will, or if it is ſynonymous to property, 
there is an end of the queſtion : Becaule then, all the 
caſes prove, that the ſweeping clauſe paſſes a fee. On 
the contrary, if it can be ſhewn that Frels means chatte!s 
or perſonalty only, then the reſiduary clauſe can include 
them only. I take effefts to be ſynonymous to worldly ſub- 
fiance, which means whatever can be turned to value; and 
therefore, that real and perſonal effects mean all a man's pro- 
perty. His lordſhip added, As this cauſe has already been 
nine years depending in Jreland, and as the court has no 
difficulty upon the queſtion, which turns upon the con- 
ſtruction of a very few words of the will, I think ic is 

Vor, IV. P. right, 
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tight, that we ſhould give our opinion directly, without 
adding further delay, by deferring it to a ſecond argy. 
ment. The queſtion upon the conſtruction of the wil 
is, Whether, by virtue of the ſweeping clauſe, any rei 
property at all paſſed to Mary Fackſon, the mother of the 
teſtator; and, if any did, whether it can paſs for a longer 
time than during the life of Mary Fackſon, becauſe there 
are no words of limitation. In a conveyance of real 
eſtate by the common law, it is required, in order to paß 
a fee, that there be words of limitation in the donation 
or grant. Without the word heirs, general or ſpecial, 
no man can create a fee at common law. Afterwards, 
when wills were introduced, and deviſes of real property 
began to prevail, being conſidered as a ſpecies of convey. 
ance, they were to be governed by the fame rule. There. 
fore by analogy to that rule, in the conſtruction of de. 
viſes, if there be no words of limitation added, nor words 


of perpetuity annexed, which have been held tantamount, 


ſo as to denote the intention of the teſtator to convey the 
Inheritance to the deviſee, he can only take an eſtate for 
life. For inſtance, if a teſtator by his will ſays, I give 
my lands, or ſuch and ſuch lands to 4; if no words of 
limitation are added, A has only an eſtate for life general- 


ly ſpeaking, no common perſon has the ſmalleſt idea of 


any difference between giving a perſonalty and a quan- 
tity of land. Common ſenſe alone would never teach a 
man the difference; but the diſtinction which is now 
clearly eſtabliſhed, is this: If the words of the teftator 
denote only a deſcription of the {pecific eſtate or lands de- 
viſed; in that caſe, if no words of limitation are added, 
the deviſee has only an eſtate for life. But, if the words 
denote the quantum of intereſt or property that the teſtatot 
has in the lands deviſed; there, the whole extent of ſuch 
his intereſt paſſes by the gift to the deviſee. The queſ- 
tion therefore is always a queſtion of conſtruction, upon 
the words and terms uſed by ihe teſtator. It is now 
clearly ſettled, that the words all his eſtate will paſs every 
thing a man has: But if the word all is coupled with the 
word perſonal or a local deſcription, there, the gift will pals 
only perſonalty, or the ſpecific eſtate particularly deſcrib- 
ed. And having conſidered the whole of this will, in- 
cluding the introductory part, and the ſeveral particular 
bequeſts, and the general ſweeping clauſe in the conclu- 
ſion, his lordſhip gave his opinion, that the leſſois of the 
plaintiff the reſiduary legate? are intitled, and therefore 
that the judgment of the king's bench in Ireland mult de 

, reverled, 
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t teverſed. Unto which the other three juſtices aſſented. 


u. Afterwards, upon a writ of error in the houſe of lords, 
ill the judgment of the king's bench reverſing the judgment 
el Not the court of king's bench in Jreland was aflirmed. 
he Cowpere 299. 

et Aficrwards, in the caſe of Loveacres, on the demiſe of 
re Mudge againſt Biight, M. 16 G. 3. Lord Mansfield, in 
al WT further explanation of the aforeſaid rule, ſays thus: The 
als principles by which this and other like caſes mult be go- 
on verned, are ſettled by analogy to eſtabliſhed rules reſpec- 
a, WF ting the limitation of eſtates by deed at common law. If 
ls, 2 man by deed of conveyznce at common law gives land 


to another generally, without words of limitation, the do- 
| nee has only an eſtate for life. But I really believe that al- 
moſt every caſe determined by this rule, as applied to a 
# deviſe of lands in a will, has defeated the real intention 
of the teſtator. For common people, and ev-n nthers 
who have ſome knowledge of the law, do not diſtigguiſli 
between a bequelt of perſonality, and a devile of land or 
real eſtate. But, as they know when they give a man a 
# horſe, they give it him for ever; ſo they think if the 
give a houſe or land, it will continue to be the ſole pro- 
perty of the perſon to whom they have left it, Notwith= 
ſtanding this, where there are no words of limitation, the 
court muſt determine in the caſe of a deviſe affectin 
real eſtate, that the deviſee has only an eſtate for life: 
Becauſe the principle is fully fettled and eſtabliſhed, and 
no conjecture of a private imagination can ſhake a rule 
of law. But as this rule of law has the effect of defeat- 
ing the intention of the teſtator, in almoſt every caſe 
that occurs; the court has laid hold of the generality of 
other expreſſions in a Well, where any ſuch can be found, 
to take the deviſe out of this rule, Therefore if a man 
lays, I give all my eſtate, that has been conſtrued to paſs 
a ſee: or, if even words of Jocality are added, as all my 
eflate in A; it hath been held, that the whole of the teſ- 
tator's intereſt in ſuch particular lands will paſs, though 
no words of limitation are added. Becauſe the law ſays, 
that the word eftate comprehends not only the land or 
property which a man has, but alſo the intereſt he has in 
It, So in the caſe from Jreland, the court had no diffi- 
culty in ſaying, that the words all my worldly ſubſtance, in 
the introductory part of the will, meant every thing the 
teſtator had ; and that the words all his reale d, in the 
ſubſequent reſiduary deviſe, were equivalent ſub- 
flance, and carried every thing to the refiduiry deviſee. 
ln general, Wherever there are words and expreſſions, 
K 2 either 
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either general or particular, or clauſes in a will which 
the court can lay hold of, to enlarge the eſtate of a de. 
viſee, they will do ſo to effectuate the intention. But if 
the intention of the teſtator is doubtful, the rule of lu 
muſt take place. So if the court cannot find words in 
the will ſufficient to carry a fee, though they ſhoul 
themſelves be ſatisfied beyond the poſſibility of a doubt, 
as to what the intention of the party was, they mutt ad. 
here to the rule of law. Cowper. 35 2. 

14. H. 1724. Rollfe and Budder. Deviſe of a bond by 
the ſon to his mother to her ſole and ſeparate uſe : It i; 
her ſole property in equity, and her aſſignment of it i; 
good, Bunb. 187. 

So in the caſe of Bennet and Davis, M. 1725. A per. 
ſon ſeiſed of an eſtate in fee, deviſed it to the defend- 
ant's wife, who was his daughter, for her ſeparate uſe, 
without any limitation to truſtees: It was adjudged, 
that the huſband was but a truſtee for the wife, 35. 
Vill. 316. 

15. If a deviſe be made to a man, and to the hein 
female of his body begotten, and after, the deviſee hath 
iſſue a ſon and daughter, and Gdieth ; here the daughter 
ſhall have the Jand, and not the ſon, and yet he i 
the moſt worthy perſon, and heir to his father, But 
becauſe the will of the dead is, that the daughter ſhould 
have it, law and conſcience will ſo too. Terms of th 
Law. Deviſe. 

16. A man deviſed his perſonal eſtate for the uſe of hi; 
relations, without ſpecifying any in particular, or uſing 
any other words; and made an executor; and died. His 
mother and three fiſters brought their bill, as neareſt re- 
lations, for a diſcovery and account of the perſonal eſtate, 
and to come in according to the ſtatutes for diſtribution. 
And it was agreed to be the rule, in conſtruction of ſuch 
deviſes to relations, that thcſe who would by the ſta— 
tutes for diftribution be intitled to the perſonal eſtate, 
in Caſe the teſtator had died inteſtate, ſhould, upon ſuch 
general deviſes, be admitted in the ſame proportion only. 
And the lord chancellor Cowper ſaid, he thought it the 
beſt meaſure for ſetting bounds: to ſuch general words, 
and that it had been often ruled accordingly in that court. 
Roach and Hammond, E. 1715. Prec. Cha. 401. 2 Abr. 

For if upon ſuch general deviſe they were not to take 
in this manner, it would be uncertain; for the relations 
may be infinite. And in the caſe of Carr and 2 

2 . 30 ba 
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30 C. 2. where the teſtator deviſed the reſidue of his 
eſtate among his kindred according to their moſt need ; it was 
determined that this ſhall be conſtrued according te the 
ſtatute of diftribution. 2 Cha. Rep. 146. 2 Abr. Eg. 
Caf. 355. 

So in the caſe of Themas and Hale, M. 1734. A man 
deviſed 500 / to the relations FA to be divided equally be- 
tween them. A had, at the teſtator's death, two brothers 
living, and ſeverel nephews and nieces by another bro- 
ther, It was determined, that no relations ſhould take 
by this deſcription, that could not take by the ſtatute of 
diftrivution, Caf. Talb. 251. 

Whether the wye is a relation in this reſpect, hath 
deen made a queſtion, As in the caſe of Davis and Bailey, 
Fb. 8. 1747. The teſtator by his will gave the reſidue 
of his perſonal eſtate to his wife for life, remainder to 
ſuch of his relations as would have been intitled by the 
ſtatute in caſe he hid died inteſtate, The wife claimed a 
moiety. By the lord chancellor Hardwicke: Relation 
here means kindred, The wife is not of kindred, nor a 
relation within the meaning of the ſtatute. 

And more particularly, in the caſe of Worſley and r 04. 
M. 27 G. 2. The teſtator, ſeiſed in fee, deviſeth his eſtate 
to his wife for life, remainder to another in tail, and for 
want of iſſue the reverſton in fee to be ſold; with theſe 
words, And my mind is, that the money ariſing from the ſale 
be divided among fl ſuch of my relations, and in ſuch manner, as 
the latute of dijlributions directs: Then he gave other 
legacies to his wife, and appointed her ſole executt x; 
and died ; leaving relations of his own blood, and his ſaid 
wife, who married a ſecond huſband. Then the wife 
dies; and the ſecond huſband dies; and the tenant in tail 
dies without iſſue, The plaiatiff brings his bill, as ex- 
ecutor to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the repre- 
ſentative of the ſecond huſband to the wife who is in- 
titled to it by the will, as a relation within the ſtatute of 
diſtribution, —— Lord chancellor Hardwicke : During the 
courſe of this cauſe, I have altered my opinion, The 
queſtion ariſes on the words of the will referring to the 
ttatute of diſtribution, and depends upon the conſtruction, 
which muſt be agreeable to the words, and ro the intent 
of the teſtator to be from thence collected. The queſtion 
is, what is the ſenſe of the word relation, as uſed in this 
will, In a proper grammatical ſenſe, it denotes a qua- 


3 lity 
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lity in he abſtract; but in common ſenſe, it becnny 


perſonal. and ſignifies the ſame as my kindred, Now wy 41d. 

of kindred are the words in the ſtatute to which he refers, it \ 

and takes in oy relations by conſanguinity or by hlug, dat 

Now it ſeems ſtiange to ſay, that a man's wife is no re. liv 

lation tv him: but the certainly is not in this ſenſe, neithe; Ha 

by blood nor aſfinity. The etymologiſts, when they the 

ſpeak of conſanguinity, ſay, that it is, vinculum perſenarun ch 

ab eadem ſiipite deſcendentium; and of affinity, they fav. un eq 

von eſt afjinis, ſed cauſa offinitatis, And ſo the word ap— * 

pears to be ue“ in our ſtatutes : for if the wile was ck ON 

kin to her hiſband, ſhe would exclude all the reft, 2 ret 

being the neareft of kin. 80 in the 21 H. 8. c. 5. the ty 

ordinary ſhall grant adminiſtration t the wydow, or next he 

of kin; which diſtinguiſhes the wife from the kindred, wy 

This perhaps would be too nice a conſtruction of the tu 

will, unleſs the manifeſt intent of the teſtator wv ould fa 

warrant it; for wills are to be conſtrued according to to 

common underſtanding, and not by nice grammatica I 
diſtinctions. Now in this will he has made an ample 

proviſion for the wiſe ; and whenever he gives her an in- th 

tereſt, he expreſsly mentions her, It was probable that 10 

this remote contingency would not happen in her lie; 1 

and he could never intend, that her repreſentative, ſuch te 

as the executor of a ſecond huſband, ſhould carry fo con- Te 

EG ſiderable a ſhare from his own blood, Suppoſe he had t 

faid, my own relations ; he would certainly be conſtrued to n 

mean his relations by blood. Therefore in this ſhiic n 

ſenſe of the words, the wife is not intitled to any ſhare. A 

And I continue in the ſame opinion I was of, in the caſe f 

of Davis and Bailey; which is expreſsly to this point, r 

And therefore I diſmiſs the bill; but without coſts, 

3 Ait. 758. | : 

Deviſe to 17. It money be deviſed to younger children, where 

yeunger chil- there are divers daughters and a ton, and the ſon is by , 

dren. birth a younger child, but heir at law to the inheritance; | 


the ſon ſhall not be conſidered as a younger child, fo 3 
to take by the deviſe, 1 Ar. Eg. Caf. 202, Bretton and 
Bretton, 12 C. 2. | 

In the cafe of Becle and Becle, H. 1713. The teſtator, 
being tenant in tail, bad power by deed or will to charge 
the lands with 2co01], for portions for younger children, 
living at his deatb. He had only two daughters, and the 
younger was born after h.s death, He charged the lands 
by hi. wiel for raiſing this 29001. And the queſtion was, 
whether 
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chether it ſhould be raiſed. It was objected, that the 


eder daughter was not intitled to any part of it, becauſe 
it was only to go to the younger children; and the younger 
daughter cannot claim any part of it, becauſe ſhe was not 
living at the time of his death. But by the lord chancellor 
Harcourt : The eldeſt daughter, tho* firſt born, when 
there is a ſon, hath been often ruled to be a younger 
child, Every one but the heir is a younger child in 
equity; and the proviſion which ſuch daughter will have 
is but as a younger child's, in regard the ſon goes awfy 
with the land as heir: ſo here, the eſtate goes all to the 
remainder man, who is heres fatlus, and neither of the 
two daughters is heir. And as to the younger daughter, 
he ſaid, it would be very hard in a court of equity, that 
4 child, becauſe it happened not to be born at ſuch a 
time, muſt therefore be unprovided for; but the law ſo 
far regards an infant in vertre ſa mere, as in this reſpect 


to look upon it as living at the time of the father's death. 
1 P. Will. 244. 


18. Mar. 2. 1738. Owen and Owen. The teſtatrix deviſed eu to 
c divided. 


the reſidue of her perſonal eſtate to her two nieces, equally 
to be divided between them, and appointed them executrixes 
accordingly. One of the nieces died in the life of the 
teſtatrix. The queſtion was, whether a moiety of the 
reſidue ſhould go to the next of kin, as undiſpoſed of by 
the will; or the deviſe to the two nieces was a jointe- 
nancy, and the whole reſidue ſhould go to the ſurviving 
niece, By the lord chancellor Hardwicke : It is clear to 
me, that if both of the nieces had been living, the words 
equally to be divided would have made a tenancy in com- 
mon, and not a jointenancy ; for tho' theſe words, in a 
ſtrict ſettlement at common law, have never been deter- 
mined barely of themſelves to make a tenancy in com- 
mon, yet in a will it is ſettled that theſe words will make 
a tenancy in common, both with regard to real and per- 
ſonal eſtate. 1 Att. 494, 

In the caſe of Rigden and Valier, Mar. 25. 1751. 
The queſtion aroſe on a deed poll, which began in this 
manner, “ To all chriſtian people, &. I George Everin- 
den, in conſideration of natural love and affection, &c. 
and for the firm ſettling and aſſuring of all my real and 
* perſonal eſtate on my wife and children after my de- 
* ceaſe, diſpoſe thereof in the manner following; I give, 
* grant, and confirm to my daughter Margaret, &c. 
" [This was not in queſtion.] Allo, I give, grant, and 

K 4 confirm 
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& confirm to my two daughters Margaret and Hanna 
the rents and profits of the land called V. during the 
life of my wife, equally to be divided betwixt my (aid 
«© daughters, paying to my wife -— — —— per annuum; 
and after her deceaſe to them and their heirs, equal 
& to be divided betwixt them. Alſo I give, grant, and 
© confirm to my five daughters all my perſonal eſtate 
© equally to be divided betwixt them, after all my dehts 
c and funeral charges paid and ſatisfied.” This deed 
was ſigned and ſealed by George Everinden in th: preſence 
of three witnefies, He and his wife died. Hannah, one 
of the daughters, married Rigden, by whom ſhe had the 
plaintiffs, and died. The queitioa was, wherber Mar- 
garet and Hannah took as jointenants, or as terants in 
common. If the latter; the plaintiffs, who brought their 
bill for an account of the rents and profits of a moiety of 
the eſtate given to Margaret and their mother Hannah, 
and claimed as co-heirs of Hannah, were right: If the 
former; the whole ſurvived to the def. ndant Margaret, 28 
the ſurvivor of her fifter,—By the lord chanceller Hard. 
wicke : This cafe 4: pends upon a deed or writing, which, 
tho? executed as a deed, I am not ſure was intended to 
take effect as ſuch, It begins as a deed poll: but it is a 
diſpoſition of the whole real and perſonal eſtate of Everin- 
den, and to take place from his deceaſe, and in conſidera- 
tion of the natural love and afl ction he bore to his wiſe 
and children. If it be not conſtrued as a will, or co- 
venant to ſtand ſeiſed, (and being in conſideration of na- 
tural love and affection, tho' by a fingle deed without l- 
very, it may be confid- re} to be a covenant toftand ſeiſed), 
it will be wid, being without livery, and becauſe a free- 
hold cannot paſs in futuro. But by way of covenant to 
ſtand ſeiſed, it may be good; for that operates not by 
tranſmutation of the poſſeſſiun, but the uſe remains in 
the grantor til] taken out of him by force of the con- 
ſideration. The preſent queſtion ariſes upon a very li 


tigated point in the bcoks, tho' clear enough in one view. 


In a will, the words equally to be divided certainly create 2 
tenancy in common, tho? this at firſt was doubted ; nay 
the wards equally, or ſhare and fhare alike, have the ſame 
effect. But it is ſaid, that there is not ſufficieat autho- 
rity to eſtabliſn theſe words to make a tenancy in com- 
mon in a ded, and that the books take the law to be other- 
wiſe. Jis true, the books do ſo generally. And yet 


there is no lolemn determination that I can find, where it 
62 
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bas been adjudged againſt a title, that the words eu to 
% divided will not create a tenancy in common in a deed, 
The only determmation that hath been, was in the caſe 
of Fiſher and Jig (L. Raym. 623. 1 P. Will. 14) which 
hath been relied on as 2 judgment of the court of king's 
bench, that theſe words make tenancy in common in a 
te deed But it is objeQed, that this is a caſe of doubtful 


ts authority, being on the opinion of only two judges, againſt 

d ſo great a man 2s lord chief juſtice Holt; and it is ap- 

e ptehended too, that this judgment was afterwards reverſed, 

6 | have made inquiry, and cannot find that it was, or that 

e even a writ of error was brought: ſo that this judgment 

1 yet ſtands, and is fo far an authority, that this conſtruc- 

Fl tion in regard to the words equally to be divided makin 

ur a tenancy in common, took place in the caſe of the ſur. 

of render of he copyhold lands. Another caſe bas been 

b, cited at the bar, which, if rightly reported, is in point, 

ie 2 Vent. 361. But I have cauſed the regiſter's books to be 

15 ſearched, and can find no decree to warrant the report: 

J. but notwithſtanding this, there might have been ſuch a 

h, caſe, and it is taken by Gould tha! there was. — Another 

10 caſe is mentioned at the end of Fiſher and Wig, by Nor- 

a they; but the records have been ſearched, and there is no 

1- poſſibility of finding it. Smith and Fohnſon too is another 

a= authority, ſuch as it is, —In regard to the caſe before me, 

ſe upon the beſt conſideration | can give it, I am inclined 

b to be of opinion, that the deed or inſtrument, call it | 

a- what you will, has created a tenancy in common; and Fn, 

js that to ſay otherwiſe, would be a manifc{t contradiction 1 

), to the intention of a father providing for his children. 1 

= Tho? none has a greater reverence for the opinion of lord # 

to chief juſtice Holt than I have, I think the arguments of } 

Ni the other judges are founded more on the reaſon and 4 

in nature of the thing than his lordſhip's ; and that his pro- 14 

1- ceed from the artificial and refined reaſoning of the law, 1 

I- and are deduced from a great deal of fine learning drawn 4 

v. from argument in other caſes. The arguments of Mr, A 

4 Juſtice Gould have great weight, and are by no means ſa- 4 

y tifictorily anſwered, Indeed that caſe was on a ſurren- 1 

* der of copyhold, lands in the lord's court; and the two 1 

p- Judges argued it was not to be conſidered with great ſtrid- 4 

1 nets, but as a will: whereas Holt contended that it ſhould f 

t- be conſtrued as a deed; and in one thing he is certainly 1 

et right, that the ſurrender of copyhold lands to uſes is not {i 

it io be conſidered on the ſoot of uſes, being not within the | 

5 ſtatuto 4 
| 


7" 


—— 
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ſtatute of uſes; and therefore ſuch a ſurrender is only 
direction of the lord whom to admit; and when admitted, 
the ſurtenderee is not in by the grant of the lord, but hy 
the ſurrender, Tt the arguments of the judges had nx 
weight in that caſe, they muſt have full as much in this 
b-'inz on a Covenant to ſtand ſeiſed. But it is objectet, 
tha! there is no warrant to conſtrue a deed to uſes, 280 
the limitations and words of it, with greater Jatitude than 
a conveyance by way of feoffment, or any other convey. 
ance at common law; and that ſtrange confuſion would 
ariſe, if the words of a deed on the ſtatute of uſes ſhould 
2 taken in a larger ſenſe than they would bear in a con- 
veyance at common law. This is true in general: far 
the ſtatute joininz the eſtate to the uſe, it becomes one 
intire Conveyance by force of the ſtatute. But ſome re. 
Nrict.on muſt be added to this, The words of limitation, 
to be ſure, mutt be conſtrued in the ſame ſenſe as at com- 
mon law. But when there are words of regulation or 
modification of the eſtate (as the words equally to be d. 
vided arc), and not words of limitation; I think there i; 
no more harm in giving them a greater latitude in deeds 
on the ſtatute of uſes, which are truſts at common lay, 
than in feoffments, which at all times have been ftri& 
conveyances. The caſe upon that occaſion cited by Geull, 
is very material; where the intendment, not the words, 
of the ſpecial verdict influenced the determination, Con- 
ſider the argument from thence to the preſent caſe, The 
only diſtinction taken between the conſtruction of word; 
in a ſpecial verdict and in other caſes is, that in a ſpecial 
verdict, they may be taken more largely than in plead- 
ing; and therefore it is often ſaid, that a deſcription, 
which would be bad in a count or plea, may be good it 
a verdict, and taken by the intendment of the jury : but 
there never was any book th=t ſaid, that words may de 
taken more looſely in a ſpecial verdi& than in a deed, 
It is admitted, that if the deed had been in this manner, 
to hold one moiety to one and her heirs, and the other 
moiety to the other and her heirs, this had been good, 
not only in ſuch a deed as this, but likewiſe in a teofi- 
ment. And confidering how the ſenſe of the words equa) 
to be dfvidrd is to be conſtrued, there is no reaſonadlt 
difference between the two caſes, Thus the matter ſtan 
on the foot and authority of Fiſher and J/ig.—But ther: 
are other reaſons which greatly ſtrengthen the preſent calt 
in favour of the plaintiffs. The firſt is this: Here . 
paren 
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perent making a proviſion for his children (who were 
tre in number,) and for his wife: if the children were 
to take this eſtate intended for the ſupport of each of them 
and their future families, -s jointenants ; the ſhare of any 
one, who ſhould happen to die, would not deſcend for 
the maintenance of his children and poſterity, but ſur- 
vive to the other jointenants; a Ciſpoſition by no means 
reaſonable, nor likely to be ſuppoſed agreeable to the in- 
tention of the father. And this court has always uſed a 
great Jatitude in purſuing the intent of the parties, in 
conftruing a deed to make a tenancy in common or a 
jointenancy, tho? the words equally to be divided have been 
omitted ; and have determined therefore, that if two men 
jointly and equally advance a ſum of money on a mort- 
age in fee, aad take a ſecurity to them and their heirs, 

there ſhall be no ſurvivorthip ; and ſo if they forecloſe an 
eftats, it ſhall be divided betwixt them, becauſe their in- 
tention is ſuppoſed to be ſo. It has been ſaid indeed if 
two men make a purchaſe, they may be ſuppoſed to buy 
2 kind of chance between them, and to intend that the 
ſurvivor ſhall be intitled to the whole, But it has been 
cetermined, that if two purchaſe, and one advance more 
than the other; there ſhall be no ſurvivorſhip, tho” there 
be no ſuch words as equally to be divided, or to hold as 
tenants 14 common: which ſhews, how ſtrongly the 
cour's have leaned againſt ſurvivorſhip, and ereQed a te- 
nancy in common, by conſtruction, or the intention of 
the parties, Conſider how nearly this comes to the caſe 
in queſtion, And tnis court always conſiders proviſions 
for children, as having an equitable conſideration. And 
therefore, tho' ſuch voluntary diſpoſitions cannot be pre- 
fetred to debts for valuable conſideration ; yet they are 
always preferred to other voluntary diſpoſitions. But 
Ger, Everinden has himſelf put his own conſtruction on 
the words, by the diſpoſition of his perſonal eſtate; which 
is allowed to make a tenancy in common, —Befides, this 
appears to be as near a teſtamentary act as poſſivie ; nor 
co I know why it may not be proved as a will, notwith- 
ſtanding the ſolemnity of the execution by ſealing and 
Gelivery ; according to the caſe of Kibbet and Lee (Hob. 
313.) and a late determination in the king's b« ach in the 
Caic of Trimmer and Jackſon. And it is admitted, that in 
a will, thele words make a tenancy in common; and I 
think it ought to be to here, My opinion netefote at 
Prelent is, that, agreeable to the caſe of Fiſher and Ig, 
ſtrengthe ned 
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ſtrengthened by the farther obſervations already made, the 


_ plaintiffs are intitled to a diviſion of the eſtate. 2 7 


252. 

So in the caſe of Goodtitle and Stoakes, in the king's 
bench: H. 26 G. 2. By indentures of leaſe and releaſe, 
dated in the year 1695, and made between 7h Cin 


and his wife of the one part, and Millium Purefoy and Put 


Capper of the other part, the ſaid John Gurl granted and 
releaſed to the ſaid Purefoy and Copter and their heirs, the 
lands in queſtion, to the uſe of ſuch and to many of the 
children of the ſaid Gurl, on the body of his ſaid wiſe 
begotten, in ſuch manner, and in ſuch ſhares, as tie 
ſaid John Gurl ſhould appoint; and in default of ſuch 
appointment, 10 the uſe of all ſuch children equally is be di. 
wid:d; with a remainder to the right heirs ot the ſaid 
John Gurl. — Fohn Gurl died, without making any ap- 
pointment, leaving his widow, and children, Richard, 
Jane, Peter, and Wilmat.—The queſtion was, whether 
by the words ““ to the uſe of all ſuch children equelly to be d. 
«<.yi4ed” the children took as tenants in common, or as 
jointenants, in which caſe Milmoet who married the de— 
fendant, being the only ſurviving child, would take the 
whole, Lie Ch. J. delivered the opinion of the court; 
"This caſe depends upon the clauſe (abovementioned), 
The defendants have inſiſted, they ought to take as joint 
tenants, Joint tenants muſt be to the land in one right, 
and by one joint title, and they mult have one joint free- 
hold, Tenants in common take differently, as is laid 
down, 1 nfl. ſect. 292, 296. 297. from which it does 
appear, that no particular words are neceſſary to create: 
tenancy in common. The queſtion then comes to this; 
Whether the children do not take ſeveral freeholds, with 
a ſeveral occupation? To make them tenants in com- 
mon, would be to conſtrue every word in this deed as 
operative. No words in a deviſe or a grant ſhall be con- 
ſtrued void, if they can be conſtrued otherwiſe conſiſt— 
ently, (3 Lev. 373.) There is no doubt at this time of 
day, but that the words e to be divided, in a will, 


make a tenancy in common. In the caſe Cro. Eliz. 443 


6595. it was ficlt determined to be ſo, There is no deter: 
mination where in a deed to uſes they will, It has been 
objected, they have a joint title in the freehold ; and 
the words equally to be divided will not ſever it : And tho 
the ſtatute of uſes executes the uſe to the poſſeſſion; yet 
it leaves the eſtate ſubject to the ſame uſes: The intert 

Ke cannot 
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cannot prevail here: and theſe words, in a conveyance at 
common law, would not create a tenancy in common. 
But the queſtion here is not, whether the joint title is 
ſevered ; but, whether any joint title is conveyed, If 
land be given to A, and B. to hold one moiety to A. and 
his heirs, and the other moiety to B. and his heirs; they 
take as tenants in common. And where the grantor, in 
the ſame clauſe, and uno flatu, uſes the words equally to be 
divided ; he intends to convey an equal property in the 
land, and to the fee, to each. This is the opinion of 
Pepbam, Cre. Eliz. 696. in his argument. I cannot think 
the clauſe here is nugatory, or of no effect. The intent 
of the party operates to paſs the whole fee. There is no 
rule in law, to prevent the court from making a con- 
ſtruction, according to the intent of the party, in a deed: 
The true reaſon, why the words egually ts be divided make 
2 tenacy in common, is from the apparent intent that 
the eſtate ſhould be divided: And ſuch a conſtruction 
ouzht to be made, if there be no rule to the contrary ; and 
no preciſe words are neceſſary. The caſe in 2 Ventr. 365. 
is in point: A covenant to ſtand ſeiſed to the uſe of A. for 
life; and after, to two equally to be divided. 1 1½. 191.9. 
If a verdict find that a man hath two parts of. a manor, 
or the like, to be divided into three parts ; they are 
tenants in common, by the intendment of the verdict ; 
And if in a verdict, there is no reaſon why not in a deed. 
Carth. 343. Leigh v. Brace. A conveyance by way of 
uſe ſhall be conſtrued as a will, with reſpect to the inten- 
tion of the parties. The caſe of Fiſher and Wig cannot 
new be departed from; It is mentioned in the caſe of 
Philips and Stringer, as if this judgment bad been re- 
verſed; but it was not. The whole reaſoning of Holi's 
argument, in the ſaid cafe of Fiſher and Wig, is applied 
to the ſuppoſition of a conveyance at common law: but 
It does not from that appear, what his opinion would have 
been, upon a direct deed to uſes as here. In the caſe of 
Rigden and Valier, lord Hardwicke Ch. J. declared upon 
the beſt conſideration he could give the caſe, that he was 
inclined to think, that the words equally to be divided, whe- 
ther in a will or deed, create à tenancy in COMMON, —— 
And judgment was given for the plaintiff by the whole 
court, 

And in the caſe of Peat and Chapman, Aug. 3, 1750: 
The teſtator deviſed all the reſt and reſidue to be divided 
det y ixt two, By Sir John Strange, maſter of the 7 5 

| This 
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This muſt be underſtood to be equally divided, and is 3 
tenancy in common; and by the death of one in the lie 
of the teſtator, his moiety ſhall not ſurvive to the other 
deviſee of the reſidue, but be conſidered as undiſpoled g 
by the will, and. divided among the next of kin, as if ny 
deviſe thereof had been. 1 Lex. 542. 
Deviſe of mort= 19. A deviſe of all a man's goods and mortgages to his 
gages paſſeth the executors, is a good deviſe, and will pals all the lands 
2 mortgaged ; for the equity of redemption pafleth to the 
deviſee. God. O. L. 477. Cro. Car. 37. 
But by a general deviſe of all lands, tenements, and 
hereditaments, a mortgage in fee ſhall not paſs, uvleſs the 
equity of redemption be forecloſed; and if after ſuch 
deviſe made, a forecloſure is had, yet fuch eſtate ſhill not 
paſs by thoſe general words of Jands, tenements, aad 
hereditaments, becauſe a forecloſure is conſidered as a 
new purchaſe of the land. The intereſt of the Jand muſt 
be ſome where, and cannot be in abeyance; but it is not 
in the mortgagee, and therefore muſt remain in the mort- 
gagor. If a man deviſes his eſtate, and after makes a 
mortgage in fee, it is a total revocation in law, yet iu 
equity it is a revocation only pro tanto, And the mort- 
gagee, with regard to the inheritance, is a truſtee for 
the mortgagor till a forecloſure. 1 A. bog. 2 Bu, 
Abr. 83. 
Adeowſon, 20. By the word lands, an advowſon will not paſs; but 
tithes, tec farm by hereditaments it may. For teſc. 351. 
„ But fee farm rents, portions of tithes, or any other 

right out of lands, will paſs by a deviſe of lands. Vine, 


avg K. 
Lands to be Where lands are appointed to be ſold, and it is not 
ſold. ſaid by whom; the executor ought to ſell, becauſe he 1s 


the perſon intruſted with the execution of the will. Lau 
of Tefl. 121. Law of Ex. 221. And a court of equity 
will compel the heir at Jaw, and all other proper parties to 
join in the ſale. 1 At. 490. 

H. 26 El. Vincent and Lee, A pete verdict was 
found, that 4. was ſeiſed of certain lands in fee, and de- 
viſed the ſame in tail, and if the donee died without iſſue, 
that his ſaid lands ſhould be ſold by his ons in law, be 
in truth having five ſons in law; one of his ſons in law 
died in the life of the donee, and after the donee dieth 
without iſſue, and then the four of the ſons in law ſold 
the land: and it was adjudged, that the ſale was good) 
becauſe they were named generally, by his ſons in 17 
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Jad the lands could not be ſold by them all; and the 


words of the will, in a benign interpretation, are fatished 
in the plural number, albeit they had but a bare autho- 
rity. But if they had been particularly named, it Mad 
been otherwiſe. 1 Inft. 113. | 

But if a man deviſeth lands to His executors to be fold, and 
maketh two executors, and the one dieth; yet the fur- 
vivor may fell the land, becauſe as the eſtate, ſo the truſt 
ſhall ſurvive. And ſo note a diverſity between a bare 
truſt, and truſt coupled with an intereſt. 1 l. 113. 

Yet in neither of thoſe caſes, albeit one retuſe, can the 
ether make ſale to him that refuſed ; becauſe he is party 
and privy to the laſt will, and remaineth executor ſtill. 
1 it, 113. 

And hereupon lord Coke ſays, his advice to them that 
make ſuch deviſes by will, in order to make it as certain 
as they can, is, that the ſale be made by his executors or 
the ſurvivors or ſurvivor of them, if his meaning be fo, 
or by ſuch or ſo many of them as take upon them the 
probate of his will, or the like. And it is better to give 
them an authority than an eſtate, unleſs his meaning be 
they ſhould take the profits of his lands in the mean time, 
and then it is neceſſary that he deviſe, that the mean pro- 
fits till the ſale ſhall be aſſets in their hands; for other- 
wiſe they ſhall not be fo. 1 I. 113. 

For where the teſtator deviſeth that his executors ſhall 
fell bis land, there the land deſcendeth in the mean time to 
the heir; and until the ſale be made, the heir may enter 
and take the profits. But when the land is deviſed to his 
executor to be ſold, there the deviſe taketh away the deſcent, 
and veſteth the eſtate of the land in the executor, and he 
may enter and take the profits, and make ſale according 
tothe deviſe. And in ſuch caſe, the executor is bound 
to ſell ſo ſoon as he can; for that the mean profits taken 
before the ſale ſhall not be aſſets; and therefore he might 
otherwiſe take advantage of his own laches. 1 /»/t. 236. 

Where there is a deviſe of lands to truſtees to ſell, to 
pay debts; the heir ſhall have the ſurplus, Law of Tet. 
114. - | 

For whatever intereſt in, or profits out of a real eſtate, 
are undiſpoſed of by a teſtator, the ſame ſhall deſcend to 
the heir ; and he takes them, not by the will, or the in- 
tent of the teſtator, but they are caſt upon him by the 
aw, for want of ſome other perſon to take, Caf. Talb, 
44, 

Thus, 
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Thus, the teſtator by will deviſed all his lands to tryf. 
tees to ſell, and diſpoſe of the money as he by writiny 
ſhould appoint; and for went of ſuch appointment, 9 
he four nephews. Phe teſtator by writing appoints hi 
truſtees to pay ſeveral ſums to ſeveral pei ſons, but not u 
near the value of the land, It was held, that the nephey; 
ſhould not have the reſidue, but that the heir at la 
ſhould have it, as an intereſt reſulting, and not diſpoſe 
of. City of London and Garway. 2 Vern. 571. 

A perion deviſed his real eſtate to his executors, to hs 
ſold for payment of aebts ; the ſurplus, if any de, to he 
deemed perſonal eſtate, and to go to his executors, ty 
whom he gave 201 à piece. It was decreed, that the ſur. 
plus ſhould be a truſt for the heir at law: And the (am: 
was afterwards affirmed in parliament. Counteſs of Briji; 
end Hungerford. 2 Vern. 645. 

The teſtator deviſed to his nephew ſcveral lands, to 
hold to him and his heirs for ever, in truſt to be ſold for 
payment of all his debts and legacies, within a year afte 
his death, and made him executor, but gave him no legacy, 
It was held, that there was no reſulting truſt for the heir 
at law; for then the executor, who is taken notice of 2 
his nephew, would have nothing for his trouble, Cur. 
ningham and Aelliſßbd. Prec. Ch. 31. 2 Vern. 247. 

1. lands be deviſed for payment sf deits : the executor 
may ſell tho' authority be not eſpecially given him: but 
otherwiſe, if ſuch deviſe had been for legacies only, or for 
railing portions, or the like; for in ſuch ca: there 
had been no remecCy but in chancery againſt the heii, 
1 Keb. 14. 

I lands be deviſed on truſt, out of the rents and profits to 
pay debts and legacies ; if the rents and profits will not 
raiſe it in a convenient time, the truſtees may fell: for 
the words [ profits of lands] eſpecially when to pay debts ot 
portions, imply any profits that the land will yield, either 
by ſelling or mortgaging. 1H. Mili. 415. 

If lands be deviied to be ſold for payment of portions, 
and one of the children dies after the portion is due, ans 
before the lands ſold ; the adminiſtrator of the child is in- 
titled to the money. 1 Fern. 276. 

For lands deviſed to be ſold, or in truſtees hands, fo 
payment of debts, portions, or the like, are to be deemed 
as money ſo far as there ate any ſuch to be paid; and» 
money deviſed to buy lands, is to be deemed as lands. 
But with reſpect to the heir at law or refiduary legatee, 
the lands ſo given in truſt, or deviſed for payment of debts 
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or legacies, ſhall be deemed as Jand; and he may, by pay- 
ing the debts or legacies pray a chnveyance. g Med, 
170, | 
80 if money be deviſed to be laid out in land, and ſet- 
tled on a man and his heirs; he may come into court, 
and pray to have the money, and that no purcnaſe may 
be made; for no other has any intereſt in it. But if he 
die before it is paid or laid out in land, and the queſtion 
is between the heir and executor who ſhall have it; the 
heir ſhall have it, and it ſhall be conſidered as land; firſt, 
becauſe the heir in all caſes is favoured ; and ſecondly, if 
the executor ſhould have it, it would be againſt the 
words of the will, which gave it to the heir. Prec. Cha. 

4 | 
9 Deviſe of a rent charge to his younger ſon, towards Deviſe upon 
the education and bringing him up in learning; it is not con- πνννοαν 
cCitional, and he ſhall have the rent tho' not brought up 
in learning, and the words (towards his education) are only 
to ſhew the intent and conſideration of the payment of 
the ſum. 2 Lev. 154. 

Deviſe of lands to his wiſe for life, remainder to his 


ſecond ſon in fee; provided if his third ſon ſhail within 


three months after the wife's death pay 500! to the ſaid 
ſecond ſon his executors or adminiſtrators, then he deviſed 
them to the ſaid third ſon and his heirs, The third fon 
died, living the wife: Then the wife died. The heir of 
the ſaid third ſon may enter upon the lands, upon pay- 
ment or tender of 'the 5ool. It is not a condition, but 
an ex2cutory deviſe, M. 5 G. Marks and Marks. 10 
Aid. 420. 

Note, Executery is ſaid to be, where an eſtate in fee, 
created by deed or fine, is to be afterwards executed by 
entry, livery, writ, or the like, Eſtates executed are 
when they paſs preſ:ntly to the perſon to whom convey- 
ed, without any after act. And an exrcutory deviſe is, 
where a future intereſt is deviſed, that veſts not at the 
death of the teſtator, but depends on ſome contingency 
which muſt happen before it can veſt. If a particular 
ſtate is limited, and the inheritance ꝓaſſed out of the 
donor, this is a contingent remainder ; but where the fee by 
a deviſe is veſted in any perſon, and to be veſted in another 
upon contingency, this is an executory deviſe. And in all 
caſes of executory deviſes, the eſtates deſcend until the 
contingencies happen. | 
Deviſe, If my ſon and my two daughters die without 
ſue of their bodies, then all! my lands ſhall remain and 
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come to my nephew and his heirs. Here no eſtate is de. 
viſed to the ſon and daughters by implication; the words 
only import a deſignation or appointment of the time 
when the land ſhall come to the nephew, namely, when 
the ſon and two daughters ſhall happen to die without 
iſſue, and not before. For no eſtate being created to the 
ſon and daughters, the nephew can take nothing by way 
of remainder ; for that muſt deſcend to the heir at law, 
A remainder cannot depend upon an abſolute fee ſimple, 
that being but the reſidue of an eſtate. For when all a 
man has of an eſtate or any thing elſe is given or gone 
away, nothing remains, and no other or further eſtate can 
be given or diſpoſed, and therefore no remainder can be of 
an abſolute fee ſimple. Yet, in another reſpect, an eſtate 
in fee may be deviſed to one, and to be in another upon a 
contingency, as defaultof paying a ſum, or ſuch a one's 
dying without iſſue living the other, or ſuch like. aug), 
259, 270. | 

A man deviſed his lands to one, and deviſed alſo that 
the ſaid deviſee ſhould pay a rent to 4, and that A might 
diſtrain for it; and if the deviſee fail of the payment of 
the rent, that the heirs of the deviſor might enter. This 
is a good diſtreſs, and a good condition, 1 Lev. 269. 

Deviſe to his wife; proviſo, and my will is, that ſhe 
ſhall keep my houſe in good repair: This is a good con- 
dition. So a deviſe of lands to one, paying 191 to another 
is a good condition. I Lev. 174. | 

Devise of 1col to his wife, for and in diſcharge of her 
dower; is a condition, that ſhe ſhall not have the 1001, 
till ſhe make a diſcharge of her dower. Cro. Eliz. 274. 

It a man deviſeth land to an executor to be ſold ; this 
amounts to a condition. 1 ft. 236. | 

The mortgagee by will remits part of the mortgage 
money and all the intereſt, if the ref? be paid within three 
years, If the mortgagor doth nat pay within three years, 
he loſes the benefit of the bequeſt. 1 Cha. Ca. 51. 

If lands are deviſed in fee, upon condition that the de- 
viſee ſhall not alien; this condition is void: And ſo it is 
of a feoffment, grant, releaſe, confirmation, or any other 
conveyance whereby a fee fimple doth paſs, Forit is ab- 
ſurd and repugnant to reaſon, that he who hath no poſſi- 
bility to have the land revert to him, ſhould reſtrain his 
feofite in fee fimple, of all his power to alien. And ſoit 
is, if a man be poſſeſſed of a leaſe for years, or of a horſe, 
or of any other chattel real or perſonal, and give or ſell his 
whole intereſt or property therein upon condition that the 
donee or vendee ſhall not alien the ſame; this is vo'd: 

becauſe 
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| becauſe his whole intereſt and property is out of him, fo 


2x he hath no poſſibility of a reverter: and if ſuch con- 
dition ſhould be good, it would ouſt him of all the power 
which the law gives him, which would be againſt reaſon, 
and therefore ſuch a condition is void. 1 I,. 223. 

When the deviſe is to an infant, when he ſhall be born 
or to a daughter, when ſhe ſhall be married; it ſhall de- 
ſcend to che heir in the mean time, 1 Sid. 153. 

The teftator, having the reverſion of led of which 
another was tenant for life, deviſed the lands to a man 
when he ſhould marry his daughter. The tenant for life 
dies. The lands ſhall deſcend, until the deviſee ſhall 
marry the daughter. 1 Keb. 802, 

If executors or others who are put in truſt by deviſe to 
ſell, or the like, will not perform the truſt; the heir may 
enter, Br. Deviſe. 46. 

A deviſe of lands was made, to the eldeſt daughter, 
paying 1001 to the ſecond daughter, and 1001 to the 
third daughter; and if the eldeſt daughter did not pay the 
1591 to the ſecond daughter by ſuch a day, then the teſ- 
tator deviſed the land to the ſecond daughter, ſhe paying 
her ſiſter's portion by a certain day; and it ſhe did not 
pay, then he deviſed the land to the third daughter, It 
was reſolved, this was not in the nature af a mortgage, to 
be redeemable after the time of payment was over; but 


| that the eldeſt daughter not paying at the time appointed, 


the ſecond daughter thould have the land, and the eldeſt 
tad no relief. 2 Freem. 206. _ 

The teſtator deviſed lands io one, upon condition to pay 
30000 | to his granddaughter and heir at Jaw, to wit, 
1000] a year for the fi: ſt ſixteen years, and 20001 a year 
after till the whole ſhould be paid. Of which, 1000 | 
being in arrear, the heir enters. It was reſolved by Cow- 
per lord chancellor, that the deviſee of the lands ſhould 
be relieved upon paying the r0001 with intereſt; h court 
declaring, that they would relieve wherever they could 
give ſatisfaction or compenſation for the breach of the 
condition. 1 Salt. 156. 2 Ven. 594. 

Where the deviſee, who is to pertorm the condition, is 
heir at law, notice of a condition muſt be gaven to him; 
decauſe he having a title by deicent, need not take notice 
of any will, unleſs it be ſignified to him: But where the 
deviſee is a ſtranger, and not heir, he muſt inform him- 
ſelf of the eſtate deviſed to him, and upon what terms, 
and muſt take notice of the condition at his peril. Cart. 
94. 1 Ventr. 2C0. 

L 2 23. De- 
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23. Deviſes, as well as other ſettlements, which tene 
to introduce perpetuity, are void; for wills, tho” favour. 
ably expounded, are yet to be conftrued according to the 
common rules of the courts at law and equity: Hence it 
is, that a deviſe-to John and his heirs, the remainder t9 
Thomas and his heirs, is void; for that the law in no case 
will allow a limitation of a fee fimple upon a fee ſimple; 
becauſe by a deviſe to John and his heirs, the deviſor hath 
transferred the whole eltate to him, and then the limits. 
tion over mult be impertinent and void, when the deviſe 
before had given the whole eſtate, Nor can his deviſe be 
good by way of future intereſt, or a remainder to veſt up. 
on a contingency; becauſe no man can ſay when the bers 
of John will fail: and to allow the remainder to Thomas 
to be good upon ſuch a diſtant contingency, is to perpe- 
tuate the eſtate in the family of John, to preſerve a 1e- 
mainder or intereſt in Thomas, which probably may 
never veſt. Gib. 116. 2 Bac, Abr. 80. 

But tho' the taw* will not allow a pieſent remainder to 
be limited upon a fee, yet a future contingent eſtate may 
be limited upon a fee, where the contingency upon which 
it is to veſt, is to happen in a ſhort time: And therefore if 
a deviſe be made to John and his heirs, and if he die with- 
out iſtue, living Thomas, then to Thomas and his heirs; 
there nothing veſts immediately in Thomas, becauſe the 
whole eltate is transferred to John; yet the limitation 
good by way of executory interc{t or deviſe ; becauſe it is 
to veſt on a contingency which is to happen on a life in 
being, therefore out of the ixconv-nience or danger of a 
perpetuity; becauſe John is only tied up from alienating 
but for life, and his heirs are at liberty to diſpoſe of it 
after the death of T homas. Cilb. 116. 

The utmoſt length that has hitherto been allowed tc: 
the contingency of an executory deviſe to happen in, is 
that of a life or lives in being, and one and twenty ye2rs 
after yards. As when lands are deviſed to ſuch unoot! 
ſon of a teme covert, as ſhall firſt attain the age © 
twenty one, and his heirs; the utmoſt length of time 
that can happen before the eſtate can veſt, is the life 
the mother and the ſubſequent infancy of her ſon : and 
this hath been decreed to be a good executory deviſe. 2 
Blackfl. 174. 

It a man deviſe a perſonal chattel to one, the remainder 
of it to another; the firſt deviſee hath the whole propert!, 


und may diſpoſe of it as he pleaſeth: for ſuch chatte“ 


of 
Wis 


Nlills. Form and manner. 


will bear no limitation over, becauſe being commonly 
moveable things, they are ſubject to be broken, worn outs 
or loſt, in the compaſs of a life; and therefore it were 
ridiculous to ſuffer a limitation, which the nature of the 
thing will not bear. Gil. 117. | 

But otherwiſe it is of a real chattel, as of an uſe: Tt 
was indeed formerly held, that ſuch limitations of re- 
mainders of terms are void; but at length the court of 
chancery interpoſed, to rectify the rigour of the common 
law, and hath ſettled ſuch remainders of terms to be good, 
where the ſettlement doth not tend to introduce perpe- 
tity. Gilb. 118. by 

Therefore if a term be deviſed to John and the heirs 
male of his body, provided if John dies without iſſue in 
the life of Thomas, then the term to go to another; this 
laſt limitation is good, becauſe there is no danger of a 
perpetuity, for the contingency on which it is to veſt is to 
happen within a life in being. Gib. 118, 

Bur if the limitation had been to John in tail, and the 
remainder over to another; here the Jaſt limitation had 
been void, becauſe the whole property of the term being 
in John, the limitation over, which is to veſt on the con- 
tingency of John's dying without iſſue, is too diſtant to 
expect: whereas in the former caſe, the limitation after 
the intail to John is good by way of future intereſt or ex— 
ecutory deviſe, becauſe it is to veſt in the compaſs of a 
life, or not at all; and it doth not look like a perpetuity, 
to oblige John from alienating, becauſe the eſtate will be 
free from the clog when the life is ſpent, and whoever 
8 afterwards may diſpoſe of it at pleaſure, 

lb. 119. 

H. 1731. Fereyes and Robertſon. A man by his will 
deviſeth his lesſchold eſtate, and other his chattels 
real, to his ſon William and to the iſſue of his body; 
and if he die without iſſue, to his ſon B, and the 
iſſue of his body; and if he die without iſſue, to C, 
and ſo on. By the whole court, The whole intereſt 
veſts in William, and ſhall go to his executors or ad- 
miniſtratots, and the limitations over are void. Bunb. 
3-1, > 
But a leaſe aſſigned in truſt for 4 for life, re- 
mainder to B for liſe, with remainder to twenty other 
perſons all in being at the time, is good; becauſe 
they are Ike candles all lighted at a time, and have an 
ealy common probability of determination. La of 
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Soto Af for life, remainder to his firſt iſſue for Ife, ; 
good; becauſe no vaſt uncertain diftauce ot time, L 
of T fe. 99. 

In general, it ſeemeth to be agree], that where the de. 
viſee or grantee of a leasſeh d would be tenant in ti] jn 
cale of a freehold, he ſhall hive he whole intereſt in the 
leaſehold, and all limitations over are void; but where he 
would be only tenant for life in caſe of a freehuld, the 
limitation of the leaſchold over will be good, 

Money cannot be deviied from one to another; as for 
inſtance, the teſtator had three daughters to whom he de- 
viſed 5401 equzolly to be divided; and if any of them 
died without ifluc, her part to goto ihe ſutvivor: one of 
them m rritd and died without iflue ; the huſband exhi- 


bited a bill againſt the executor and the ſurviving fiſters 


for his wiſe's part, being 1801; and h d a decree: be- 
cauſe 2 ſum of money cannot b- intailed, 2 Ventr. 349. 
So in the caſe of Butter ſieid and Butter field, Oct. 29, 
1748; where money was deviſed o one for life, and the 
heirs of his body; and if he died without heirs of his 
body, then to ge over: it was held, that the whole pro- 
perty veſted in the firſt raker, the limitation being too 
remote, And it was ſaid, to be an eſtabliſhed rule, that 
where perſonal eſtate is given for lite, and then to the 
indefinite heirs of the body, there being no recovery by 
which the intail of perional eſtate can be barred, the 
firſt taker may diſpoſe of it as he pleaſes: and tho' 2 
perſonal cannot deſcend as a real eſtate, yet if it was in- 
tended to go in that courſe of deſcent, which would de 
an intail of land, the firſt taker has the abſolute property, 
and the remainder over cannot take effect. 1 Vg, 


133. 

"us the ꝝſe of chattels perſonal may be bequeathed to 
one for life; and after, the property to another: ſo that if 
one will that 4 ſhall enjoy thi uſe of his houſhold fluff 
during his life, and after that it ſhall remain to B; this is 
a good deviſe thereof to B. But if the.property of the 
thing be bequeathed to the firſt of them, then it is other- 
wiſe ; for the gitt of a chattel perſonal, tho* but for a 
hour, is a gift thereof for ever; provided that the teſta- 
tor make it ablolute, and not conditional. Swin, 2. 207. 
1 P. Will. 651. 

A deviſe uf goods to A for life, with remainder after 
the deceaſe of A. io B. It was ſaid to be now cle 


ſettled, that it is a god deviſe to B, and that B may - 


hib:t a bill agaiuſt Z to compel him to give ſecurity _ 
| 4 the 
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the goods ſhall be forthcoming at his deceaſe; and is all 
one whether the goods or w/e of the goods he deviſed for 
life. 2 Freem. 206. 

M. 1696. Hyde and Parrot. The teſtator bequeathed 
all his houſhold goods to his wife for life, and after to his 
ſon : It is a good deviſe over, and the ſame as if the de- 
viſe had been only of the uſe of them for her life. And 
by lord Somers: It is a rule, where perſonal chattels are 
deviſed for a limited time, it ſhall be intended the uſe of 
them only, and not the thing itſelf. 2 Vern. 331. 

M. 1702. Hale and Burrodale. A farmer deviſed his 
ſtock, which conſiſted of corn, hay, cattle and the like, 
to his wife for life, and after her death to the plaintiff, 
It was objected, that no remainder can be limited over of 
ſuch chattels as theſe, becauſe the uſe of them is to ſpend 
and conſume them. But the maſter of the rolls ſaid, the 
deviſe over was good; but ſaid, if any of the cattle were 
worn out in uſing, the defendant was not to be anſwer- 
able for them; and if any were ſold as uſeleſs, the de- 
fend int was only to anſwer the value of them at the 
time of ſale. And an account was decreed to be taken 
accordingly, 1 Abr. Cof. Eg. 361. 

7. 1720. Upwell and Halſey, The teſtator, being poſ- 
ſeſſed of a perſonal eſtate of the value of 3331, having a 
wife and ſiſter but no iſſue, deviſed that ſuch part of his 
eſtate as his wife ſhould leave of her ſubſiſtence ſhould 
return to his ſiſter and the heirs of her body, and made 
his wife executrix. The wite married; and died, living 
her huſband. The maſter of the rolls ſaid, that it is 
now eſtabliſhed, that perſonal things or money may be de- 
viſed for life, and the remainder over; and that tho! it be 
true, that the wife had a power over the principal ſum 
provided it had been neceſſary, yet not otherwiſe, And 
he directed, that the maſter ſhould inquire how much had 
deen applied for the wiſe's ſubſiſtence, and the huſband 
to account for the reſidue. 1 P. Vill. 651. 

Where a man deviſes goods to go as heir looms with 
ſuch an eſtate, ſo far as by law they may; the court, to 
the end that the teſtator's intention may take effect, will 
decree a conveyance from him to whom they may come as 
perſonalty, Bernard. Cha. Ca. 54. 


24. A deviſe to one's children and grandchildren gene- Deng te chi. 


151 


rally, refers only to ſuch children and grandchildren as dren yet un- 


were living at the time of making the will; but if a de- 
viſe were to one's children and grandchildren living at 
the time of the death of the teftator, a child in ventre ſa 

L 4 mere 


born. 
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mere might in ſuch caſe be ſo far regarded, as to be locked 
upon as living. 1 P. Will. 342. 

For a deviſz to an infant in ventre ſa mere is good; and 
the freehold ſhall deſcend in the mean time. 1 Rolls Abr. 
609;:- 1 Leu... 1.35; 

So if a man deviſes lands to be fold, for the increaſe of 
childrens portiorg child born fince the will ſhall have 
a ſhare. 2 Cha. Rep, 211. 

So where a man conveyed a term for 500 years, upon 
truſt :o raiſe 15001, for ſuch child or children as he ſhould 
have ing at his death; and died, leaving no child, but 
his wife enfient of a daughter, which was after dorn: It 
was decrced, that this daughter vas 4 child living at his 
death, within the meaning of the truſt. And the direc- 
tion of a truſt is not ſo ſtrictly conſtrued as the limitation 
of an eſtate at law; and in Luiterel's caſe, in lord Bridg- 
man's tim?, a bill was brougnt on behalf oj an infant in 
ventre ſa mere to ſtay wee, and an injunction was grant- 
ed. Ilale and Hole, Bo C5. 50. 

And by the 10S 11/7. c. 16. Where any eſtate ſhall, 
by any marriage or other ſettlement, be limited in re- 
mainder to, or to the uſe of the firſt or cther fon or ſons 
of the body of any perſon lawfully begotten, witi re- 
mainder over to the uſe of any other perſon ; or in te- 
mainder to, or to the uſe of a daughter Jawfully buotten, 
with remainder over to any other, perſon; any ſon cr 
daughter of fuch perſon lawfully begotten, that ihall be 
born after the deceaſe . father, may by virtue of ſuch 
ſettlement take ſuch ate fo limited, in the ſame manner 
as if born in the life time of their father; altho' thre 
ſhall happen no eſtate to be limited to truſtees, after the 


deceaſe of the father, to nrieſerve the contingent te- 


mainder to ſuch after- bora children until they ſhall come 
in eſſe. 

7. 11 CE. 2. Jones and Fuleam. The teſtator, being 
poilefled of a term, deviſed it in theſe words: © Tomy 
wife for her life; and after her deceaſe, to ſuch child 
« as my ſaid wife is now ſuppoſed to be with child and 
enſient of, and his heirs for ever: Provided always, 
that if ſuch child, as ſhall happen to be born as afote- 
ſaid, ſhall die before it has attained the age of 21 years, 
80 leaving no iflue of its body; then the reverſion of ove 
* third part to my ſaid wile, and the other two thirds to 
© wy hiiters.” The teſtator dying within a month alter, 
the wite entred, and enjoyed during her life, but had no 
child or miſcarriage, And upon her death the queſtion 

Was, 
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was, Whether, as no ch'1d had ever been born, the re- 
mainders, limited upon his dying under 21 without ive, 
could take effect. And after feveral arguments, it was 
held by the court of king's bench, that they might; that 
tho! formerly there had been cpinions to the contrary, yet 
according to the law now ſet.led, the deviſe to the infant 
in ventre (a mere was well limited, and. if any ehild had 
been born, would have paſſed the term accordingly : ſe- 
condly, that tho' no child was ever born, yet the remain- 
ders are notwithſtanding good; for there being no de- 
viſee, the deviſe, tho' void only ex poſt facto, falls to the 
ground as much as if it had been void in its creation, 
and this lets in the remainders immediately; that tho' the 
clauſe by which the remainders are limited is in words, 
ſtrictly ſpeaking, conditional, yet they do not make it a 
condition, but only a limitation, Laſtly, that the con- 
tinzencies muſt happen within a reaſonable time; and 


therefore it may well operate by way of executory deviſe. 


And they ſaid they had {cen the decretal order in the court 
of chancery, by which it appeared, that the ſame queſ- 
tion, ariſing upon this ſame will and concerning the 
ſame premiſſes, came before lord Harcourt ; and that he 
was of opinion, that the ceviſe over of the reverſion in 
thirds to the wife and two ſiſters was good, notwith- 
flanding the wife was not enſient with any child. in. 
Deviſe. L. 53. : 

25. The tather ſettled a leaſe, with reference to his 


to be paid at the age of twenty one; and if any or all 
died before that age, then to others; but deviſed no main» 
tenance to them till their portions became payable: By 
tne court, a maintenance cannot be decreed, becauſe of 
the deviſe over, 1 Chan. Caf. 249. 3 Salk. 127. 

But if there is no deviſe over, the court will decree 
a maintenance in the mean time: Thus in the caſe of 
Harvey and Harvey, E. 1722. The father ſeiſed of a real 
eltaie, and policiied of a perſonal eſtate, and having ſe— 
veral Children, deviſeth ail his real and perſonal eſtate to 
his eldeſt ſon, charging the fame with 10901 apiece to 


all his younger children, payable at their reſpective ages 


of twenty-one; but in the will no notice is taken of main- 
tenance for the younger children in the mean time. The 
younger children bring their bill, in order to recover in— 
teieſt, or ſome maintenance during their infancy. Upon 
which the maſter of the rolls, having taken time to con- 
luder of the caſe, and having been alſo attended with pre- 

| cedents, 
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— 


- 2 


. — * 3 yy "= 
— 1 N 1 r WS: > O00", - hens — — 1 
* N en 88 0 d — Be 
8 Be * : - 1 5 * 
* - 4 0 IP g by g 4 bt 4 2 
4 — —_ >> 1 Wie 4 F 1 — . a 3 A | Ga 
s — - — *s — #5 * = ah. — 
n : - 7 3 
® „ * * . — 1 18 «a FF} 
> 4 8 


23 
1 ww. 7 - 2 * ——— 8 

- - * „* - 4 4 
4 ro 4 
„ 


a 
— 4*+. 
-— - 


7 < X VE a" 
— — 22 


AT PT TT. 
n 


** 
"as 5 


1 2 Fl „ „ — a Py wt a Dy 
* EO. edt" oo th F © * . 
<7 r 1 ns We og 1 1 "OT; 1 E 4 — bes 
= 2 — "+ N ** - IN 
__ 4 - — — — $A 
* 4 « 4 M 1 > if - e * * , * 2 "4 " * * * 9 


5 4 * * a" 
—_—- ES * 


= 3 


N 
A 


2 — «= 3 wh * 
8 2 >=-+ <a 
. - * — 
- 2 4 . 5 Fi 


* 


"4 
- 
| "ah 
= 

o 
' 


154 


No uſheld Auf. 


Mills. Form and manner. 


cedents, decreed, that the younger children ſhould 7. 
cover maintenance. He obſerved, that theſe being vetted 
legacies, and no deviſe over, it would be extreme hard 
that the children ſhould ſtarve, when intitled to fo con. 
{iderable legacies, for the ſake of their executors or ad. 
miniſtrators, who in caſe of their deaths would have the 
faid legacies : That in this caſe, the court would do, 
what in common preſumption the father, if living, would 
(nay ought to) have done; which was, to provide neceſ. 
ſaries for his children. 2 P. Vill. 22. 

26. It is uſual in wills to deviſe all the houſhold ſtuff; 
by which words plate about the houſe, and not for orn- 
ment, pafſeth ; but books, cattle, clothes, coaches, corn, 
carts, ploughs, waggons, and any thing fixed to the free. 
hold, will not paſs by that word. Swin. a. 185. 


Youfhold goods 27, By a deviſe of houſhold goods, plate will paſs, 


and furniture. 


All his goods, 
what it implies. 


ſzem.d at common law to pals a bond, and to extend to 


2 Vern. 638. 3 Alikyns, 370. 

T. 1727. Nichols and Oſborn. The teſtatrix deviſed 
all her houſhold goods to F. S. The queſtion was, Whe- 
ther by the deviſe of the houſhold goods the plate ſhould 
paſs? Tho' it wes reported on a reference to a maſter, 
that there were manifeſt intentions and declarations of the 
teſtatrix, that ſhe did not intend the plate ſhould paſs ; yet 
the maſter certifying that the plate was commonly uſed in 
the houſe, all the evidence touching the intention of the 
party was rejected, there being a compleat and plain will 
in writing, which muſt not be altered or influenced by 
parol proof, 2 P. Will. 419. 

If a man deviſeth 1200 to 7 8, and by general words 
deviſeth all his goods chattels and houſhold goods in and 
about his houſe to the ſaid 7 S; money in the houſe 
will not paſs, he having a particular legacy deviſed to 
him. Swin, a. 185. 

By a deviſe of jewels, plate, pictures, medals, and fur- 
niture ; it was decreed by lord Hardwicke, that a /:brary of 
Boots did not paſs under the word furniture. 3 Atk. 202. 

28. It is uſual likewiſe to deviſe all the goods moveable 
and immoveable: Now by the civil law, actions and rights 
of aQions paſs by the werd moveables, eſpecially when the 
words of univerſality are repeated in the will; as, I give 
to TS all my moveable goods and immoveable, of what 
kind ſoever, or whereſoever found, Swin, a. 185. 

One deviſeth all his goods; and whether a debt by 
bond paſſed to the deviſee was the queſtion : Decreed by 
Jord chancellor Cowper that it did; that theſe words 


all 


j 


Ts. Form and manner. 


all the perſonal eſtate; but this being in the caſe of a 
will, and a will relating to a perſonal eſtate too, it ought 
to be conſtrued according to the rules of the civil law : 
now the civil law makes bona mobilia and bona immabilia the 
membra dividentia of all eſtates; bona immobilia are land, 
hana mobilia are all moveables, which muſt extend to bonds, 
and therefore by the deviſe of all the teſtator's goods, a 
bond muſt paſs. 1 P. Will. 267. 

By a deviſe of all his goods, a l-aſe for years will paſs; 
if there be not ſome other circumſtance to guide the intent 
of the deviior. Swin. a. 200. 

But where a man devi'ed to his niece all his goods, chat- 
teln, hauſhold fluff, furniture, aud other things which then 
were, or ſhould be in his houſe at the time of his death, and 
died, le:ving abut 265 | in ready money in the houſe ; 
it was decreed, that this ready money did not pals: for 
by the words -ther things ſhall be intended things of like 
nature and ſp*cies with thoſe before mentioned. M. 1729. 
Trafford and Berridge. 1 Abr. Eq. Caf. 201. 

So where a man deviſed ſo much of his perſonal elate 
as ſhould be and remain on ſuch an eſtate at his death; and 
there were, amougſt other things, corn, houſhold goods, 
plate, and 4001 in money; it was decreed by the lord 
chancellor Hardwicke, that all ſtock on the farm, live 
and dead, and all ſtores on the lands, did paſs; but that 
the 400 | did not paſs by the deviſe. [ncledon and North- 
cate, Mar. 2. 1746. 3 Ath. 437. 

So where a man deviſed to his wife all his hauſhold goods 
and other goods, plate, and flock within doors and withaut, 
and bequeathed the reſidue of his perſonal eſtate to another; 
it was decreed, that the teſtator's ready money and bonds 
did not paſs by the word goods : for if the words were to 
be taken in ſo large a ſenſe, it would make void the be- 
queſt of the reſiduum; and therefore the words other goods 
ſh-uld be underſtood to ſignify things of the | ke nature 
with houſhold goods, thai the whole will might have its ef- 
teat. 3 P. Will. 112. 


435 


29. Chattels are of two kinds, real and perſonal. Real Chattele, 


chattels are ſuch as concern or favour of the realty ; as 
terms for years of land, the next preſentation to a church, 
and the like. Chattels perſonal (which are what are com- 
monly to be underſtood when goods and chattels are given 
by will) are properly things moveable, which may be an- 
nexed to or attendant on the per/on of the owner, and car- 
ried about with him from one part of the world to another. 
Such are animals, huuſhold ſtuff, money, jewels, corn, 

garments, 
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garments, and every thing elſe that can properly be put 
in motion, and transferred from place to place. 2 Blacif, 
b, 2. c. 24. 

By a iſe of all his chattels, the deviſee ſhall not han 
glaſs of the windows, wainſcot, tables dormant, fats jy 
the brewhouſe fixed to the freehold, nor furnaces, nor the 
box or cheſt where the teftator's evidences are; nor doye; 
in the dove houſe, nor fiſhes in the pond, nor deer in 
the park: for theſe things belong all to the heir, Cy 
181. 

o. If a man ſeiſed of land for life, or in fee, or in 
tail, in his wife's right or his own, ſows it with corn, c 
any manner of grain, and dies before ſeverance; it ſhal 
go to the executor of the huſband, and not to the wife or 
heir that ſhall have the land. Went. 59. Swin, 214, 
2 Inft. 81. Hab. 132. 

But where a man was ſeiſed of land in fee, and ſowed 
the land, and deviſed the ſame, and died before ſeverance; 
it was adjudged, that in this caſe the deviſee ſhould bare 
the corn, and not the executors of the deviſor ; for the 
deviſee, in relation to the chattels belonging to the land, 
is put in the place of the executors, by the words of 
the will. V. 20 Ja. Spencer's caſe, Winch. 51. Swin, 
a. 183. 

So if a man ſeiſed in fee ſows copyhold lands, and ſur. 
renders them to the uſe of his wife, and dies before the 
ſeverance; it ſeems that the wife ſhall have the corn, and 
not the executors of the huſband : for this is a Cifpoſi- 
tion of the corn, it being appurtenant to the land; and 
ſince the huſb-nd hath diſpoſed of it during his life, it 
cannot go to his executors, 1 RolPs Abr. 727. 

And the reaſon why the corn paſleth to the donee 2 
appertaining to the ſoil when the property of the foi) al- 
ters, and yet fhall not deſcend to the heir, as appertain- 
ing to the ſoil when the property of the ſoil remains in 
the firſt owner, is this: Becaule every man's donation 
ſhall be taken moſt ſtrongly againſt himſelf ; and there- 
fore it ſhall paſs not only the land itſelf, but the chattels 
that belong to the land. But no chattels can deſcend to 
the heir, and therefore they go to the executor, Gilbert's 
Law of Evid. 259. 

So if land be ld; the corn growing ſhall go to 
the purchaſer of the land, unleſs ſpecially excepted, 
Ment. 59. 

A perſon ſeiſed in fee ſows the land, and after grants 
it to A for life, remaincer to B. A, enters, and ad” 

ore 
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| tre the corn is ſevered : His executors or adminiſtrators 


ſhall not have the crop, becauſe he was not at any charge 
or induſtry, but B ſhall have it, Hob. 132. 

Generally, the diſtinction ſeemeth to be, where the 
eftate is determined by the act of the party himſelf, and 
where it is determined by the act of another, 

And therefore Littleton ſaith, if the leſſee, being tenant 
at will, ſow the land, and the leſſor after it is ſown, and 
before the corn is ripe, put him out; yet the leſſee ſhall 
have the corn, and ſhall have free entry, egreſs, and regreſs, 
to cut and carry away the corn, becauſe he knew not at 
what time the leſſor would enter upon him. Otherwiſe 
it is, if tenant for years, who knoweth the end of his term, 
ſows the land, and his term ends before the corn is ripe ; 
in this caſe, the leſſor or he in the reverſion ſhall have the 
corn, becauſe the leſſee knew the certainty of his term 
and when it would end. Litt. ſect. 68, 

And the reaſon why the tenant at will ſhall have the 
corn is, becauſe his eſtate is uncertain; and therefore leſt 
the ground ſhould be unmanured, which would be hurtful 
to the publick, he ſhall reap the crop which he ſowed in 
peace, albeit the leſſor doth determine his will before it 
be ripe. And ſo it is, if he ſet roots, or ſow hemp, or 
flax, or any other annual profit; if after the ſame be 
planted, the leſſor ouſt the leſſee, or if the leſſee di- 
eth, yet he or his executors ſhall have that year's crop, 
But if he plant young fruit trees, or young oaks, aſhes, 
elms, or the like, or ſow the ground with acorns; there 
the leſſor may put him out notwithſtanding, becauſe they 
will yield no preſent annual profit. And this is not 
only proper to a leſſee at will, that when the leſſor de- 
termines his will, the leſſee ſhall have the corn ſown ; 
but to every particular tenant that hath an eſtate uncer- 
tain, And therefore if tenant for liſe ſoweth the ground, 
and dieth; his executors ſhall have the corn: for that his 


eſtate was uncertain, and determined by the act of God. 


—And the ſame law is of the ee for years of tenant for 
life —So if a man be ſeiſed of land in the right of his wife, 


and ſoweth the ground, and he dieth; his executors ſhall 


have the corn, and if his wife die before him, he ſhall 


dave the corn. But if huſband and wife be jointenants 


of the land, and the huſband ſoweth the ground, and the 
land ſurviveth to the wife; it is ſaid that ſhe ſhall have 
the corn, So if a woman ſeiſed in fee or for life ſows 
the land, and then takes a huſband, and he dies before 
the ſeverance; the wife ſhall have the profits, and not 

the 
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De viſe in re- 
ſtraint of mar- 
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the executors of the huſband : for the corn committed tg 
the ground is a chatte] real, which is annexed and hs. 
longing to the frechold; and not a chattel perſonal, an- 
nexed to the freehold and transferred. And therefore if 
the huſband doth not diſpoſe of it during his life, it be. 
longs to the wife and not to the huſband, -D0 if the 
huſband ſows the land, and dies before ſeverance ; the 
wife ſhall have the third part of the land ſo ſown for her 
dower : for ſhe ſhall be in the beſt poſſeſſion of her huf. 
band, above the title of the executor; and it would he 
unreaſonable, if her huſband had all corn land, that ſhe 
ſhould ſtay for her ſubſiſtence for a whole year, till the 
crop ſhould be renewed.-—If a man ſeiſed of lands in fee 
hath iſſue a daughter, and dieth, his wife being enſint 
with a ſon ; the daughter ſoweth the ground; the ſon is 
born ; yet the daughter ſhall have the corn, becauſe her 
eſtate was lawful, and defeated by the act of God; and it 
is good for the commonwealth that the ground be ſown, 
—But if the %% at will ſow the ground with corn, and 
after he himſelt determine his will, and refuſeth to occu- 
py the ground; in that caſe the leſſor ſhall have the corn, 
becauſe he loſeth his rent.—And if a woman that holdeth 
land during her widowhood, ſoweth the ground, and taketh 
huſband ; the leſſor ſhall have the corn, becauſe the de- 
termination of her own eſtate grew by her own aq.—But 
where the eſtate of the leſſee being uncertain is defeaſible 
by a title paramount; or if the leaſe determine by the ad 
of the leſſee, as by forfeiture, condition, or the like: 
there, he that hath the right paramount, or that entreth 
for any forfeiture or the like, ſhall have the corn. 
So if a diſſeiſor ſow the ground, and ſever the corn, and 
he who is diſſeiſed re-enter ; he ſhall have the corn, be- 
cauſe he entreth by a former title; and ſeverance or te- 
moving of the corn altereth not the caſe : for the regre!s 
is a recontinuation of the freenold in him in judgment of 
law from the beginning. 1 ff. 55. 2 In. 81. 1 Ralls, 
Abr. 727. 

31. Generally, by the eccleſiaſtical law, all condi- 


tions againſt the liberty of marriage are unlawful, as be- 


ing a reſtraint on the natural liberty of mankind, and an 
hindrance to the propagation of the ſpecies. 

So if the condition be, that the legatee marry accord- 
ing to the appointment, arbitrament, or conſent of ſome 
other perſon, this is rejected as unlawful, Gadelphin? 
Orphans Legacy, 45. 
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But if the conditions are only ſuch as whereby mar- 
nage is not abſolutely prohibited, but only in part re- 
trained, as in reſpect of time, place, or perſon; then 
ſuch conditions are not abſolutely to be rejected. God. 
LES: 

So if the condition be, not to marry before the age of 
twenty years, this condition is to be performed; other- 
wiſe, if it is continued to an unreaſonable length. 

So if the condition be, not to marry ſuch a particu- 
Jar perſon, or a widow, or of one particular place, or 
the like. 

Generally, in the temporal courts, the diſtinction ſeem- 
eth to have been, where the legacy is deviſed over to an- 
other, and where it is not deviſed over: in the former 
caſe it hath been held, that the reſtraint ſhall be good, 
ſo as the legacy ſhall not be due, unleſs the condition 
be performed ; but in the latter caſe, where there is no 
deviſe over, it hath been held, that the proviſo or con- 
dition is only in terrorem, to make the perſon careful, 
but not to defeat the legacy. 1 Cha. Ca. 22. 1 Fern. 
20. 2 Vern, 293, 357. 

Alſo in the temporal courts a diſtinction is made where 
a portion is charged on the perſonalty, and where it is 
charged on land. If it is charged on the perſonalty, they 
follow the rule of the eccleſiaſtical court, which hath 
juriſdiction as to the perſonalty ; but if it is charged on 
land, of which the eccleſiaſtical court hath no juriſdie- 
tion, they follow the rule of the common law courts, 
which on non- performance of the condition will not ſuf- 
fer the portion to be raiſed. In the caſe of Harvey and 
Aſton, Apr. 30, 1737; Sir Thomas Aſton by ſettle- 
ment after marriage created a term in truſt by mortgage 
or ſale to raiſe :coo] for each of his daughters portions, 
provided they marry with their mother's conſent, and 
and if either die before marriage with ſuch conſent, her 
portion to ceaſe, and the piemiſſes to be diſcharged ; 
* and if raiſed, then to be paid to the perſon to whom 
** the premiſſes ſhould belong: and afterwards by will 
Created another truſt term tv augment their fortunes 
2000] apiece more, but ſubjef? to e condition as in the 
eliement, and gave the reſidue over and above 20001 
piece to his wife: and by a codicil c:cated another truſt 
1m for the better raiiing of his daughters portions, Sir 
homas died, leaving iſſue two daughters. One of them 
mairied after the age of 21, and the other before the age 


ther. 


21, and both of them without the conſent of their mo- 
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100 
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ther. Sir Joſeph Jekyl, maſter of the rolls, decreed the 
portions to be paid. But on appeal from this decree, th. 
lord chancellor Hard wicke, aſſiſted by the two chief juf. 
tices Lee and Willes, and the chief baron Comyns, te. 
verſed the decree ; and argued, firſt, that it is the rizk! 
and liberty of the ſubject, who makes a voluntary diſpo- 
ſition of his own property, to diſpgſe of it in what man. 
ner, and upon what terms and conditions he pleaſeth. Se. 
condly, that it is an eftabliſhed maxim of law, that if 2 
eſtate in land, or intereſt out of the land, is limited tg 
commence upon a condition precedent, nothing can veſ 
or take effect, till the condition is performed. And this 
is ſo ſtrong and ſo ſettled a point, that altho' the previous 
act was at firſt impoſſible by the act of God, or other ac. 
cident, the eſtate can never veſt. Thirdly, that it i; 
moſt agreeable to the rules of equity, to direct the execu. 
tion of the truſt according to the intent of him who 25 
pointed the truſt.—Ir is ſaid, that a truſt is to be c- 
ſtrued favourably : and it is true, it is to be conſirue 
with as much advantage as may be to make good end at- 
ſwer the intent and deſign of the. party, but it is tote 
conſtrued ſtrictly with regard to rhe execution of the 
truſt; and therefore it would be a ſtrange thing, when 
the truſt directs the truſtees to pay the money at the time 
of the daughter's marriage with her mother's conſent, 
that the court ſhould direct them to pay the money before 
that time, Fourthly, that a reſtraint in the preſent ces 
is not only lawful, but prudent and reaſonable; and ny 
conſequence more likely to enſue from it, than the hit 
drance of an inconſiderate or imprudent marriage. Campi 
744. Caſ. Talb. 212. 1 Att. 361. 

T. 1743, Pulling and Reddy. By the lord chancellet 
Hardwicke : If a legacy be given to a woman upon this 
condition, that ſhe marry with the conſent of a third 
perſon, and there be no deviſe over in cafe ſhe marr 
without ſuch conſent ; this is only to be conſidered 1 
terrorem : but if there be a deviſe over, then it ſhall got 
whom it is lo deviſed over, This ruleis taken from tie 
civil Jaw, as this court hath a concurrent juriſdiction 23 
to legacies. But if a portion be to ariſe out of land, and 
there 1s no deviſe over, in that caſe ſhe ſha!l not have it, 
rut it mall go to the heir; for the ſpiritual court hath 10 
juriſdiction as to lands. There may be ſome doubt (te 


aid) where money is given to be laid out in lands. 1 
H::jon 21. e 


May 
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May 5. 1746. Reynih and Martin. Elizabeth Philips 
by her will deviſed her real eſtate to her daughter Martha 
and her heirs for ever; and then ſays, „If my daughter 


„% Mary marry with the conſent of the truſtees (therein 


« particularly named) or the major part of them, figni- 
« fied in writing before ſuch marriage had, then and not 
« otherwiſe I give and deviſe to my ſaid daughter Mary 
« the ſum of 8001:” And after comes a clauſe, „ And 
« | do hereby charge all my aforeſaid real eſtate with all 
« my debts of all kind, and with all my legacies.” The 


teſtattix died, leaving iſſue the ſaid two daughters Martha 


and Mary. Mary married Thomas Reyniſh the plain- 


tiff, without the conſent of the truſtees. And the bill 
was brought by Thomas Reyniſh, as repreſentative and 


| 2dminiſtrator of Mary his wife, for an account of the 


petſonal eſtate, and that the ſame might be applied in 
payment of the ſaid legacy of 8ool; and in caſe the per- 
ſonal eſtate ſhould not be ſufficient, that then the real 
eftatz, or ſo much thereof as will make good the defici- 
ency, might be fold, and the money ariſing therefrom 
applied for that purpoſe, This ciſe coming on to be 
heard at the rolls, the perſonal eſtate not being ſufficient, 
Forteſcue maſter of the rolis decreed the rea! eſtate to 
be ld for payment of the legacy. The defendants ap- 
pealed from the decree, and the cauſe now ftanding for 
judgment, lord Hardwicke delivered his opinion to the 
tollowing effect: Firſt, I will conſider this as if it had 
been a mere perſonal legacy, and payable out of the per- 
(onal eſtate. Secondly, I will couſider it as if it had 
been charged on the real eſtate originally, As to the Krſt, 
| apprehend, that taking this as a mere perſonal legacy, 
the plaintiff by the rules of the civil and eccichaitical 
law, and which have been conſtantly adhered to in this 
court, will be intitled to the legacy; for it is an efta- 
biſned rule in the civil law, and has long been the doc- 
trine of this court, that where a perſonal legacy is given 
to a child on condition of marrying with conſent, this is 
not looked on as a condition annexed to the legacy, but as 
a declaration of the teſtator in terrorem : And indeed the 
civil law makes ſuch conditions void, notwithſtanding the 
legacy be given over, but that has not been received ſo in 
this court; but whenever the legacy is given over for 
breach of the condition, the gift over ſhall take place 
upon this foundation, becauſe it thereby appears clearly 
that the perſon to whom it was given over, was in the 
m'nd and contemplation of the teſtator at the time of 

Vol. IV. M making 
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have received a ſatisfaction out of the perſonal aſſets: 
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making his will; but in the preſent caſe there is no ſuch 

ift over. The ſecond conftderation is, what the conſe. 
quence will be taking this legacy as a charge originally 
laid upon the lands, and not merely perſonal. In the 
will it is firſt of all a perſonal legacy, iſſuing out of per. 
ſonal eſtate ; but then the teſtatrix afterwards, at the cloſe 
of her will, charges all her real eſtate with all her debt, 


and legacies. If it had been originally charged upon the 


land, and given upon the condition before mentioned, it 
could not have been contended that the plaintiff could have 
recovered it after breach of the condition; and indeed it 
would be contrary to the rule of the common law (to de. 
cree for the plaintiff ) which always favours the heir, and 
contrary to the determination in Harvey and Aſhton, for 
the difference taken there is, that this court follows the 
rule of the civil law, becauſe that was the original juriſ. 
diction for the recovery of perſonal legacies ; but when. 
ever land is in queſtion, or to be affected, this court fol. 
loweth the rule of the common law; and in all caſe, 
whereof this court takes cognizance of ſuit, where the 
original juriſdiction ariſes in another court, the rule of 
this court is always to follow the law of that other court; 
for if this court did not purſue that rule, there would be 
different remedies in different courts, which would create 
great inconvenience, and the rule of right in different 
courts would be different. But though this be ſo in the 
caſe of a perſonal legacy, it is not fo in regard to lands 
affected or charged with legacies, becauſe the property of 
land muſt be governed by the law of England ; and where 
it is a legacy charged upon land, it muſt have the fame 
conſideration as a deviſe of the land it ſelf would have 
had. And Lam of opinion, if this caſe ſtood as an ori- 
ginal charge upon land, the plaintiff could have no right 
to demand it. But this being an original perſonal legacy, 
the plaintiff is intitled to have an account of the perſonal 
eſtate of the teſtatrix, but not of her real eſtate. Butas 
the perſonal eſtate may be exhauſted by the payment 
of debts and legacies, the next queſtion will be, whether 
this court cannot marſhal the aſſets in ſuch a manner, 
as to give the plaintiff a remedy out of the real cſtate: 
And as the real eſtate is expreſsly charged with the pay- 
ment of all debts and legacies, and this legacy, by the 
event which has happened, falls out to be a charge upon 
the perſonalty only; I am of opinion, that the plaint 

oupht to ſtand in the place of ſuch creditors or legatees as 


And 
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And to order it ſo, is the conſtant rule and practice of 
this court. 3 At. 330. 1 Wilſon, 130. 

In the caſe of Needbam and Vernon, 25 C. 2. Lands 
were deviſed in truſt for raiſing portions for daughters, 
payable upon their marriages with conſent of the truſtees ; 
but if they married without conſent, then to remain over 
to another. The daughters were old, and never :..cended 
to marry, but to Jay out their portions in a purchaſe of 
annuities for their lives. And it was held that they ſhould 
have their portions immediately, upon giving ſecurity 
to indemnify againſt the perſons to whom the portions 
were deviſed over. And the like hath been decreed, 
upon giving ſecurity to refund, if the condi.ion ſhould be 
broken. 1 Abr. Eq. Caf. 111. 

32. If a legacy be given on condition not to diſpute the Condition not 
will, and the legatee commenceth a ſuit whereby he diſ- , eee 
putes the validity of the will, yet this is no forfeiture of 
the legacy, if there was probable cauſe of conteſting it. 
3 Bac. Abr. 479. 

And even altno' there be no probable cauſe; yet where 
a legatee, or other perſon intereſted, hath a right to fee 
the wil] proved in folemn form, his making uſe of that 
right cannot (as it ſeemeth) be deemed a diſturbance. 

E. 1724 Nutt and Burrel. The teſtator gives to B a 
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— legacy, on pain of forfciture of it, in caſe he ſhould give br 
he his wife (whom he made executrix) any trouble in rela- 4 
0s tion to his eſtate, B brings a bill againſt the wife, for I 
of which there was very little colour, and amongſt other 1 
uy things demands his legacy. The chancellor was of opi— -4 
ne nion that the ſuit was very frivolous, but would not de— * 
88 clare the legacy forfeited. Cha, Ca King. 1. þ 
* But in the caſe of Cleaver and Spurling, T. 1729. A . 
at perſon by his will gives a legacy to his daughter, provided 1 
ID that if ſhe or her huſband refuſe to give a releaſe, or put 


the executor to any trouble, the ſame ſhall go over to her fi- 
" ter's children, The daughter and her huſbind (being within 


nt the cuſtom of the city of London) ſue for her orphanage 
er part. Decreed, that the legacy was forfeited; for how- 


ever it might have been conſtrued to be intended only 7: 
terrorem, yet being deviſed over, and by that means a 
* right to this legacy being veſted in a third perſon, a court 
equity could not deveſt it or call it back again. 2 Peere 
ul. 528, 

by H. 1710. Webb and J/ebb. The father gave a legacy 
of 401 to his ſon, upon condition that he ſhould not diſ- 
rd the truſtees, They applied to the court for an ex- 
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ecution of the truſt, and that he might either join with 
them in a ſale, or loſe the legacy. And it was decree 
accordingly, by Harcourt lord chancellor. 1 P. % 


136. 
Things deviſed 33 It is ſaid by ſome, that if land be deviſed to one, 
twice, and after in the ſame will to another, they ſhall take it 


as jointenants, Gilb. 159. 

But by lord Coke, the laſt deviſe taketh place; the ſame 
being for ſo much a countermand of the former part «< 
the will, And of this opinion was lord Hardwicke in the 
caſe of Ulrich and Litchfield above mentioned, tho” (be 
ſaid} the later opinions have taken it otherwiſe. _ 1 If, 
112. 4 . 72. 

But as to this, it ſeemeth that no certain rule can be 
laid down ; but the determination will vary according to 
the particular circumſtances in each will. 2 A. 374. 

Things which a 34. A deviſe by one joint tenant of land deviſable, 

perſon hath which he holdeth in fee, at his death, jointly with x 

jointly with an ftranger, is not good; But if ſuch deviſor doth ſurvive al 
his companions, then ſuch deviſe is good, Perk. 219. 

Alſo a man cannot bequeath by will any of thoſe goods 
or chattels which he hath jointly with another, tho' by 
act in his life time he might diſpoſe of his part; if he 
bequeath his portion thereof to a third perſon, the legacy 
is void, and the ſurvivor ſhall have the whole, notwith- 
ſanding the will. But joint merchants are to be excepted 
out of this rule; for the wares, merchandizes, debts, or 
duties which they have as joint merchants or partners, 
ſhall not ſurvive, but ſhall go to the executor of him that 
dies; and this by the law of merchants. Law of Ti}, 
188. 

And by the cuſtom of the city of London, he which 

holdeth tenements in London jointly with. others, may 
deviſe that which belongeth to him, without any other ſe 
verance. Privileg. Lond. 145. 
In what caſesa 35. Generally, 1f the legatory die before the legacy be dis, 
ny 3 the legacy is extinguiſhed, Inſomuch that if the teſtator by 
en his laſt will do bequeath his lands and tenements to a man 
and his heirs; yet if ſuch perſon die before the teſtator, 
the deviſe is merely void, and his heirs cannot recover the 
land by force of the will; becauſe the deviſee was not in 
being when the will ſhould take effect; and the word 
heirs in this caſe is not a deſignation of the perſon who 
ſhall take, but a limitation of the eſtate ; for if it was? 
deicription of the perſon, then his widow would 0 0 
OWes, 
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dowed. Plowd. 345. Swin. 35, 560. Law of Teſt, 


230» | 

* ſo it is, if the deviſee of a copyhold die before the 
deviſor; notwithſtanding the ſurrender by the deviſor of 
the copyhold to the uſe of his will. Str. 445. 

And ſo alſo it is, if the legatee lives as long as the teſ- 
tator, but doth not ſurvive him; for they may both die 
at one inſtant, as in a ſtorm at ſea they may both be 
drowned together, or by the falling of a houſe may both 
be killed at once: but if the legatee overlive the teſtator, 
eren tho' it be but for a moment, the legacy is due, and 
may be recovered by the executors or adminiſtrators of 
the legatee. Law of Teſt. 231. 


M. 6 An. Snell and Dee, The teſtator bequeathed by 


his will in theſe words; I give 1001 apiece to the two 
children of F &, at the end of ten years after my deceaſe. 
The children died within the ten years. And by Cowper 
lord chancellor, This is a lapſed legacy, and ſhall not go 
to the executors of the children: For the diverſity is, 
where the bequeſt is to take effect at a future time, and 
where the payment is to be made at a future time: 
Wherever the time is annexed to the legacy it ſelf, and 
not to the payment of it; if the legatee dies before the 
time of payment, it is a lapſed legacy in that caſe, 2 
Salt. 415. 

T. 1721. Pagwell and Dry. The teſtator, amongſt 
other things, bequeathed the ſurplus of his perſonal eſtate 
unto four perſons equally to be divided among them, ſhare 
and ſhare alike; and made A B his executor in truſt. One 
of the four re{iduary legatees died in the life of the teſtator. 
After which, the teſtator died. And the queſtion being, 
to whom the fourth part deviſed to the reſiduary legatee 
who died in the life of the teſtator belonged ; the lord 
chancellor, aſter time taken to conſider of it, delivered his 
opinion, that the teſtator having deviſed his reſiduum in 
fourths, and one of the reſiduary legatees dying in his 


life time, the deviſe of that fourth part became void, and. 


was as ſo much of the teſtator's eſtate undiſpoſed of by 
the will ; that it could not go to the ſurviving legatees, 
becauſe each of them had but a fourth part deviſed to him 
in common, and the death of the fourth reſiduary legatee 
cauld not avail them, as it would have done had they 
been all joint tenants, for then the ſhare of the legatee 
dying in the life time of the teſtator would have gone to 
the ſurvivors ; but here the reſiduum being deviſed in 
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common, it was the ſame as if the fourth part had'been 


deviſed to each of the four, which could not be increaſed 
by the death of any of them. This ſhare ſhall not go to 
the xecutor, he. being but a bare executor in truſt; and 
conſequentiy it belongs to the teſtator's next of kin ac. 
cording to the ſtitute of diftribution ; 3 and as to this, the 
executor is a truſtee for ſuch next of kin, 1 P. Will 
OO. 
: AT. 2 G. 2. Page and Page. A perſon deviſech to his 
{ix relations, a'l his lands and all his perſonal eſtate, in 
truſt to perform his will, and after all theſe things diſ 
charged, direfted that the remainder ſhould be equally 
divided amonęſt them, ſhare and ſhare alike, and made 
his ſaid fix relations executors, One of the tf legatees 
died, nd then the teſtator died. The queſtion was; 
whether the ſhare of that I-g:itee who died in the life time 
of the teſtators ſhould go to the ſurviving legatees, as part 
of the reſiduum; or whether in this caſe it ſhould 20 to 
the next of kin af the teſtator, or ſo much of his «ſtate 
undiipoſed of, It was argued, that where there is a 
lapſed legacy, it falls into the refiiuvm of the perſonal 
eſtate generally; but here a part of the teſiduum it ſelf 
is a lapſed legacy, and conſequently undiſp ſed of, and 
ought to go to the next of kin of the teſtator. For 
the executors are to take nothing as executors, but 25 
reſiduary legatees. And one of the legatees dying i in the 
lite time of the teſtator, his ſhare muſt go according to 
the ſtatute of diſtributions, as undiſpoſed of. And ſo it 
was decreed, Str. 820. 
M 1705. Elliot and Davenport. The teſtator by his 
will reciting, that B owed him 4001, gave and bequeathed 
the {ame to him, provided that out of it he paid ſeveral 
particular ſums in the will mentioned, to his wife and 
children, and the reſidue he freely and abſolutely gare 
him, and required his executor, immediately on his death, 
to deliver up the ſecurity, and not to meddle with th: 
debt, but to give ſuch releaſe as B his executors or ad- 
miniſtrators ſhould require. Bdied in the life time of the 
teſtator. It was held, that the money directed to be paid 
to the wife and children was well deviſed ; but as to the 
reſidue deviſ-d to the debtor himſelf, it was a lapſed le- 
gacy, he dying in the life time of the teſtator; but it was 
admitted, that if the teſtator had ſaid, 1 forgive ſuch a d, 
or that my executor ſhall not Jemand it, or ſha} releal! 
it, that would have been a good diſcharge of the ** 
tho 
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tho' the debtor had died in the life time of the teſtator, 
2 Vern. 521. 1 P. Vill. 83. 

T. 1731. Willing and Baine. The teſtator deviſed by 
his will 2001 apiece to his children, payable at their re- 
ſpective ages of twenty one; and if any of them died be- 
fore twenty one, then the legacy given to the perſon fo 
dying to go to the ſurviving children. One of the children 
died in the teſtator's life time. And the queſtion was, 
whether the legacy ſhould go to the ſurviving children, 
or ſhould be a lapſed legacy, and fink into the ſurplus, 
By the court; The rule is true, that where the legatee 
dies in the life of the teſtator, his legacy lapſes, that is, 
it lapſes as to the legatee ſo dying ; but in this caſe the 
legacy is well deviſed over to the ſurviving children. 3. 


P. Vill. 114. 


Deviſe of a legacy to a perſon and his aſſigns ; the le- 
gatee died before it was paid: adjudged, that his admini- 
ſtrator ſhall have it as aſſignee in law. 1 Roll's Abr. 


915. 


Where the legacy is conditional, the legacy is not due, until 
the condition be per formed: And therefore if the legatee die 
before the condition is performed, the legacy is extin- 
guiſned; except in ſome few caſes. Law of Teft. 231. 

If a legacy be given to a child, payable at his age of 
twenty one years, and the child dies before he attain that 
age: tho' the adminiſtrator of the child is intitled to the 
legacy, yet he ſhall not have it till ſuch time as the 
child, if he had lived, would have attained his age of 
twenty-one years. 2 Vern. 199. 2 P. Vill. 478. 


But if a legacy be deviſed to a child payable at his age 


of twenty one years, and if he dies before that age, then 
the legacy to go over to another ; in this caſe, if the 
child dies before he attains the age of twenty-one, the 
ſecond legatee ſhall have the legacy immediately. 2 Vern, 
283. 2 P. Will. 478. Viner. Deviſe. G. d. 35. 

So if a legacy be given to an infant, to be paid at his 
age of twenty one years, and the executors to pay intereſt 
tor it until it becomes payable : if the infant dies before 
twenty-one, it is due preſently to the executor or ad mi- 
niſtrator of the infant: but if no intereſt was to be paid 
for it, then it ſhall not be paid until ſuch time as the in- 
fant would have come to twenty one in caſe he had lived; 
becauſe there it is a benefit the teſtator intended to the 


executor by keeping it in his hands; but in the other 
M 4 caſe 
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caſe it would be none, when intereſt was payable, 2 
Freem, 64. 
So where the teſtator bequeathed to an infant 1000], 


- payable at twenty one; and in the mean time the infant 


to have the yearly ſum of 200, not amounting to the in- 
tereſt of the legacy given "hy The infant died beſote 
tw-nty cnc. It was held by Raymond chief juſtice, Jekz] 
mafter of the rolls, and Lyre chief juſtice, that the exe. 
cutors „the infant ſhould wait for their legacy, till ſuch 
time as the infant had he lived would have been twenty 
one; it being unre: N that the executors of the in. 
fant, ſtinding in his place, ſhould be in a better caſe than 
the intant himſelf would have been had he been living; 
and it was to be preſumed, that the teflator had made 2 
computation of his eſtate, and conſidered when the ſame 
would bear and allow of the payment of this legacy; and 
that no reaſon could be given, why an uncertain accident 
mould accelerate the payment of this legacy before the 
time, which was at firſt intended for that purpoſe, 2 P. 


Wl. 335. 


Generally, it is to be confidered, whether the time be 
ined to the ſadſlancę of the legacy, or to the payment : 
If it be joined to the ſub/Jance of the le; gacy, and the lega- 
tee dies before the da :y, tne legacy 1s gone; as if the tel- 
tator gives to B 100] when he cometh to the age of twenty 
one yrats, and 5 dieth before, the legacy will not go to 
his executors or adminiitrators: But if the day be joined 
to the PRE of the legacy, the executors or adminiftra- 
tors of the lepatee mal! have the lepacy, tho' the legatee 
die beſore the dey ; as if the teſtator bequeath 1001 to 5B, 
and wills that it hall be paid to B when he attains the age 
of twenty one years, yet his executors or adminiſtrators 
may recover the legacy when the time is expired that B 
ſhould have attained that age if he had lived. Law / T0. 
232, 233. 
And this is agreeable to the rule of the civil law, whic! 
is, that if a legacy be deviſed to one generally, to be 
paid or payable at the age of twenty one, or any other 
age; yet this is fuck an intereſt veſted in the legatee, that 
his executor or adminiſtrator may ſue for and recover it; 
{or it is debitum in præſenti, tho“ ſolvendum in futuro, the 
time being annexed to the payment, and not to the legacy 
itſelf: So if the legacy is made to carry rntereft ; tho' the 
words to be paid, or pajable be omitted, it ſhall be an in— 
iereſt veited, But if a legacy be Ceviſed to one at: went) 
One, 
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one, or if or when he ſhall attain the age of twenty one, 
ind the legatee dies before he attains chat age, the legacy 
is lapſed, But where the legacy is to ariſe out of a real 
eftate ; this, dy the better authorities, ſhall not go to the 
repreſentative of the Jegatee, but ſhell fink in the inheri- 
tance for the benefit of the heir, as much as if it was a 
portion provided by a marriage ſettlement, But when the 
legacy is to be paid out of a perſonal eſtate, the above di- 


' dinction hath been allowed of; and Cowper lord chan- 
j cellor ſaid, that tho' it was at firſt introduced upon very 

lender reaſons, and probably upon no other but from a 
n conſtant willingneſs in the civil law to ſtretch in favour 


; of a particular legatee, againſt the reſiduary legatee who 
2 went away with the whole ſurplus of the perſonal eſtate ; 
e yet as the chancery hath now a concurrent juriſdiction 
d with the ſpiritual court in matters of this nature, he 
t thought it highly reaſonable that there ſhould be a con- 
e formity in their reſolutions, that the ſubject might have 
the ſame meaſure of juſtice, in which court ſoever he 
ſued, Law of Teſt. 242, 243. 
So, in the caſe of Beycot and others, againſt Cotton and 
e others; Nov. 24, 1738. It was ſaid by the lord chan- 
. cellor Hardwicke, that it is now ſettled, whether the 
- portion charged upon land be given with or without in- 
tercit, by deed or by will, if the perſon dies before the 


y ge at which it becomes payable, it ſhall fink into the eſ- 
) tate. 1 Att. 555. 

i M. 1682. Smith and Smith. The teſtator deviſed 1001 
- to his daughter for her portion, chargeable upon a real 
e titate, and payable at twenty one; and the daughter died 


5 before twenty one: the portion ſhall fink in the land. But 
e It is otherwiſe, if no time had been limited for the pay- 
$ neat of the portion; for in that caſe it goes to the exe. 
5 cutor of the daughter. And there is no difference, whe- 
| ther the portion is ſecured by ſettlement or by will, if it 
be to be raiſed out of a real eſtate, and the party dies be- 
fore it is payable ; for in either caſe it ſinks in the lands, 
2 Vern. 92. 

H. 1690. Norfolk and Guildford, The teſtator by will 
charged his lands with 60001, for the child his wife was 
then enſient with, if it proved a daughter; with a clauſe 
of entry for non-payment, A daughter is born; who 
dies. It was decreed, that the 60001 ſhould not be raiſed 
for the benefit of her adminiſtrator. 2 Vern. 208. 

AV. 1684. Bartholomew and Meredith, The teſtator de- 
ved lands to be ſold for payment of portions ts younger 
2 children, 
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children, and one of the children dies after the portion 
was payable, tho? before the lands fold. It was held, thy 
it being an intereſt veſted, his adminiſtrator ſhould hy; 
it. 1 Vern. 276. 

E. 1701r. Fackſen and Farrand. The teſtator by vil 
gave 5001 to his daughter, to be paid by his executors 2 
the age of twenty one out of his perſonal eſtate and the 
rents of his real; and if not raiſed by that time, the ex. 
ecutors to ſtand feiſed and take the rents till 5001 j; 
raiſed, and after payment gives the land to his ſon. The 
daughter marries at eighteen, and dies under twenty one, 
leaving iflue a daughter. The huſband takes adminiſtra. 
tion, It was held, that the portion ſhould be raiſed, and 
that by a fale, tho' the land would produce little more, 
than the 50 J. 2 Fern. 424. [But this, lord Hard wicke 
ſaid, is an anomalous caſe, and no ſtreſs ought to be laid 
upon it. x Atk. 556.] ED 

H. 1740. Lowther and Condon. Thomas Condon, ef. 
quire, by his will gave unto his daughter Diana Condon 
the ſum of 10001, to be raiſed and paid unto her, imme- 
diately after the deceaſe of her mother, out of her mo- 
ther's jointure lands, with intereſt of ſix pounds in the 
hundred from the death of her mother till the ſame ſhould 
be paid. Thomas Condon dies. After which, his daugh- 
ter Diana intermarries with Sir William Lowther, and 
dies in the life time of her mother. Laſt of all the mo- 
ther dies. And Sir William Lowther, as adminiſtrator 
to his wife, brings his bill for the recovery of the 10001, 
It was inſiſted by the defendant the heir at law, that a 
the ſaid ſum was to be raiſed and paid out of the lands, 
and the late lady Lowther died before the time when this 
ſum became payable, namely, before the death of her mo- 
ther the teſtator's widow, the ſame ought to fink into the 
eſtate for the benefit of the heir, and ought not now to 
be raiſed. By Hardwicke lord chancellor: It is clear, if 
this were to be paid out of a perſonal eſtate, it would 
have been tranſmiſſible to an adminiſtrator : It is indeed 
true, that it hath been an eſtabliſhed rule in general, # 
to real eſtates, that where a legatee dies before the time 
of payment of the legacy, it ſhall fink into the eſtate; 
but with regard to portions or fortunes for daughters, the 
circumſtance of the legatee is to be conſidered z as where 
2 portion is given to one immediately, payable when ſhe 
attaineth the age of twenty one or marrieth, and ſuch 
perſon dieth before either of the contingencies happeneth, 
it ought to link, becauſe the legatee wanted no perſona! 

proviſion; 
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-ovifion ; but in this caſe, as lady Lowther was married, 
1nd lived married for ſome years, there is the leſs reaſon 
tat it ſhould fink. And it was decreed, that this was 
zu intereſt veſted, and as ſuch tranſmiſſible to the admini- 
frztor, and the legacy ſhould not 115k into the eſtate for 
the benefit of the heir. at law. [But: this determination 
was upon particular circumſtances in the will, maniteſt- 
ing an intention that the portion in this event ſhould not 
fink into the inheritance, but be tranſmiſſible; and par- 
ticularly becauſe the remoteneſs of the time of payment 
did not ariſe from the circumſtances of the perſons, but 
of the eſtate ; the legacy being ordered to be paid as 
ſoon as the eſtate ſhould be diſincumbeged. And upon 
the ſame ground, the like was determined afterwards in 
the caſe of Sherman and Collins, Feb. 4, 1745. 2 Ak. 
127, 130. 3 Atk. 319.] | 

But it is ſaid, if a legacy be chargeable 30% upon the 
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* real and perſonal eſtate; then ſo much thereof as the per- j 
* ſonal eſtate will extend to pay, ſhall go to the executors or 1 
e. adminiſtrators of the child; for in ſuch caſe, as far as the * 
* ex:cutor or adminiſtrator claims out of the perſonal eſtate, i 
de he ſhall ſucceed according to the rule of the ſpiritual court . 
I where theſe things are determinable, altho' the infant lega- * 
l tee dies before the portion or legacy becomes due: But i 
1d ſo far as ſuch legacy is charged upon the land; the court i 
M of chancery will not countenance the loading of an heir, * 
of merely for the benefit of an adminiftrator. 1 P. Will. i 
. 276, bor. 9 
" But in the caſe of Yan and Clark, July 1, 1739. Lady 9 
5 Craven deviſed to Godtrey Clark (whom alſo the made A 
* executor and reſiduary legatte) her meſſuage and tenement 1 
8 in Lincola's-Jnn-Fields, and all her real and perſonal eſ- i 
he tate not otherwiſe diſpoſed of, to the intent that out of the * 
to [aid real and perſonal eſtates ſo deviſed, her ſeveral legacies i 
if might be paid ; amongſt which, ſhe gave to Thomas j 
16 Lewis, to be paid within one year aud a half after her 1 
ed deceaſe, 20001 in truſt and for the uſe of his daughter #1 
as Mary Lewis, to be put out at intercſt, and the principal 9 
Ne and intereſt to be paid to her at her age of cighteen, or 1 
; marriage, which ſhould firſt happen. Thomas Lewis 4 
de died in the life time of the teſtattix. Mary Lewis died | 
6 about half a year after the teſtatrix, unmariied, The re— 1 
: preſentative of Mary brought his bill to have the 20001 
paid to him, The defendant Clark admitted perſona af- 4 
k lets ſufficient, but ſubmitted to the court whether the 7 
5 plaintiff was intitled, and inſitted that the houſe in Lin- 1 


4 coln's- 
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coln's-Inn Fields was in the firſt place charged with thi, 

and that it was not a charge merely on the perſona] l. 

tate, but on the mixed fund of real and perſonal ; a 
thereſore the legatee dying before the day of payment, n 
ought to ſink. By the lord chancellor Hardwicke ; The 
infant dying before the time of payment to the truſtee, | 
am of opinion makes this legacy not raiſable for the band 
fit of the plaintiff her repreſentative. Ifa legacy is given 
out of a perſonal eſtate payable at a certain time; 
if given at a certain time, and intereſt | in the mean time; 

It 15 a veſted legacy. But the rule of this court as to k. 

gacies out of real eſtates is otherwiſe ; for if given ata 
certain time, or payable at a certain time, yet if the legs. 
tee dies before the time is come, it ſinks into the inherit. 
ance, So when a legacy is given out of a mixed fund of 
real and perſonal eſtate, at a ce:tain time, or to be paid u 
a certain time; the conſtruction is the ſame, as if given 
out of a real eſtate only, There is but a ſlight difference, 
between the caſes of Jegacies given at a day, or payable 
at a day ; but the diſtinction is adhered to, only to givea 
conf-n:taneous juriſdiction with the ecclchaſtical courts; 
Nur is there any caſe that I know of, to warrant a diſtine- 
tion between legacies given out of a mixed fund of rel 
and perfonal eſtate, and out of real eſtate only. If the 
infent had ſutvived the ycar and half (for the death of tie 
traſt e mekes no diſtinction) it would have been Sa 
ly cle:r the would have been intitled to the legacy; ar 

if then the had died before eighteen or marriage, her te- 
prefeatatives would have been intitled. But if this hal 
been merely perjonal; as (he died within the year and hall, 
her repreſentative could not have been intitled : for the 
whole git is in the direction of the payment ; which 
makes that the ſubſtance. In the preſent caſe, it is nota 
Jegacy merely out of a perfonal eſtate, but out of bod 
funds, and the rea} charged in the firſt place on the eſtate 
in Lincoln's-Inn- Fields. And this conſtruQion is more 
z greeubſe to the intention of the teſtattix, as the ſum was 
intended clearly, as a portion for Mary : And the cout 
always goes as far as it poſiivly can, to hinder the railing 
portions out of land for the bench of repreſentatives. 
1 Alk, 510. 
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36. Ihe queſtion how far the executor ſhall be 
intitled to the furplus, altho* he be not by the exprels 
words of the will appointed reſiduary legatee, hath been 


long litigated, and received a diverſity of determinations. 


In 


dUMills. Form and manner. 
In the caſe of Foſter and Munt, M. 1687. The teſtator 


deviſed particular legacies to his children and grandchil- 
dren, and 101 a piece to his executors for their gare; the 
ſurplus of the perſonal eſtate being 50001 and upwards. 
The queſtion was, Whether the ſurplus ſhould be a truſt 
for the children, or go to the executors. And it was de- 
creed a truſt for the children. For as the legacy to the 
executors was given for their care, unleſs ſuch care was to 
turn to the benefit of others, and not of themſelves, the 
will would be abſurd; and therefore it neceſfarily fol- 
lowed, that the teſtator deſigned them only to be truſtees 
for the next of kin. 1 Vern. 473. 2 Vern. 648. And 
although no ſuch declaration had been made, yet the le- 
gacy being given generally, the law made the ſame con- 
ſtruction, and it was for their care; it being impoſſible to 
imagine, that the teſtator would give a general legacy, if 
he intended the executor ſhould take the whole. 2 Abr. 
Eq. Caf. 443. | 
H. 1697. Earl of Briftol and Hungerford. The teſta- 
tor deviſed lands to be ſold for payment of his debts, and 
ordered that the ſurplus ſhould be deemed part of his per- 
ſonal eſtate and go to his executors, and gave to his exe- 
cutors 1601 a piece as a legacy. The queſtion was, VWhe- 
ther the executors ſhould have the ſurplus to their own uſe, 
or ſhould diſtribute according to the ſtatute of diftribu- 
tion, For the executors it was inſiſted, that the ſurplus 
ſhould be part of his perſonal eſtate, and go to them, and 
that he meant it to their own uſe; and his giving them a 
legacy of 1001 apicce cannot alter the cafe, for the ſur- 
plus perhaps might be nothing; and therefore he gave them 
the 100 ], that they might at all events be ſure of ſome- 
thing, and not to exclude them the benefit of the ſurptus : 
and this being a deviſe of the ſurplus, after debts and lega- 
cies paid, cannot be a truſt in them, for then all their truſt 
is performed, when debts and legacies are paid. On the 
other {ide it was ſaid, that the words in the will, that the 
ſurplus ſhould be part of his perſonal eſtate and go 72 his 
executors, were only intended to exclude the heir, who elſe 
would have had it, and not to give any greater intereſt to 
his executors than they would have had otherwiſe, And 
of that opinion was the lord chancellor, who decreed that 
they were truſtees of the ſurplus for the next of kin. 1 
Abr. Caſ. Eq. 244. 
But in the caſe of Griffiths and Rogers, T. 1704. where 
a man deviſed his library of books to one, except ten 
books ſuch as his wife ſhould chuſe, and made her exc- 
cutrix; 
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plus. 


another when J fate as chief juſtice in the king's bench, 
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cutrix; it was decreed, that ſhe ſhould not by this deyif 
be excluded from the benefit of the ſurplus of the perſona 
eſtate, 1 Alr. Caſ. Eq. 245. 

In the year 1725, in order to ſettle this point, the lor 
chancellor King. brought a bill into the houte of peer, 
which paſled that houſe, but was thrown out by the com. 
mons. The bill was to have ſettled it for the benefit of 
the executor. Str. 569. f | 

July 15, 1740. Newſtead and Fohn/lon. Grace Lay. 
ſon by her will gave ſeveral legacies to her children, 
and then directs 10001 to be taken out of her part. 
nerſhip ſtock in trade, and ſettled in ſtrict ſettlement 
on her ſon; the reiidue of her partnerſhip ſtock ſhe 


the management, in truſt for the ſeparate uſe of her 
daughter Elizabeth Jobnſlan, who was a feme covert, and 
appoints Elizabeth fohnſtan her executrix, but makes ng 
diſpoſition of the ſurplus. The bill was brought for an 
account of this ſurplus, and that the executrix micht 
be a truſtee of the ſame for the next of kin to the tel— 
tatrix. By the lord chancellor Hardwicke : The caſts 
in regard to excluding executors from takicg the ſurplus 
of the perſonal eſtate, by reafon of the particular lega- 
cies before given to them, have been very various, and 
undergone different determinations, according to the dif- 
ferent circumſtances and opinions and way of reaſon- 
ing of different perſons concerning them; and it is ab— 
ſolutely impoſſible ro reduce all thoſe caſcs to any 
certain general rule, without ſome contrariety between 
them. Burl thiok the preſent caſe a very plain one, that 
the executrix here ſhould not be excluded from the fur- 
The law is clear, that where a man makes his 
will, and an executor ; it is a gift in law of all his per- 
ſonal eſtate to him. So is the rule of the eccleſiaſtical 
court, Therefore it is, that where a ſuit is brought in 
ſuch caſe for a diſtribution of the reſiduum undiſpoſed of 
by the will, this court will prohibit them from proceed- 
ing in ſuch ſuit; becauſe they-are bound to give the reli- 
duum to the executor, And this court interpoſes upon 4 
ſuppoſed truſt in the executor, of which that cvurt bas 
no cognizance. And I remember ſome caſes, one at the 
latter end of queen Anne's time, and another ſince, and 


where ſuch prohibitions have gone. So that the ground 
upon which executors have been in any caſes compelled 
to diſtribute the ſurplus, has been, upon certain circum» 

ſtances 
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ſances in equity, which have induced a violent preſump- 
tion, amounting to evidence, that the executor was in- 
tended only a truſtee, The firſt caſe was Foſter and 
Hunt; where it was fent to the maſter to inquire what 
the ſurplus amounted to, And I have heard, that arofe 
in a great meaſure from an ill opinion the lord chancellor 
Jefferies had of the executor's behaviour in obtaining that 
will, And it being reported to amount to 5000 1, he 
thought it was abſurd to ſay the teſtator would have 
given the executor ſo ſmall a legacy as 101 for his care 
and pains, if he had meant at the ſame time to give him 
the ſurplus. But there was no particular evidence of any 
fraud in the caſe, but only ſuch a general charge in the 
bill, So that the decree was founded wholly on that ſingle 
point, — From that time, it was taken, where a le- 
gacy was given to an executor for his care and trouble, 
without any diſpoſition of the ſurplus, that he ſhould be 
conſidered as a truſtee. And that was founded upon good 
reaſon : for ſuch a legacy for care and pains, was a plain 
declaration of the teſtator's intention, that as to the reſt, 
the executor ſhould not take it to his own ule; for it were 
ridiculous to ſuppoſe, that the teſtator ſhould give him a 
ſmall legacy for his trouble in managing an eſtate for him- 
ſelf, Afterwards the court went further in the like 
kind of reaſoning, and held, that where a particular le- 
eacy was given to the executor generally, without ſaying 
for care and pains, even this would exclude him from the 
ſurplus, becauſe of the abſurdity (as no doubt there would 


de) in giving him ſome, and giving him all. From whence 


the court raiſed an implication, that ſince the teſtator had 
given him a part, he never intended him the whole, And 
this point is now eſtabliſhed: tho' it was at firſt objected, 
that the particular legacy might be owing to a doubt of 
the teſtator, that the whole perſonal eſtate might not 
prove more than ſufficient to pay all the legacies; in which 
caſe the executor could have nothing. For which reaſon 
the teſtator might be unwilling to leave him to the chance 
of the ſurplus, but would ſecure ſomething to him by a 
particular legacy, and then in caſe of a deficiency he 
would abate only in proportion. However this point 
has been now long eſtabliſhed, and is not to be contro- 
verted by ſuch an argument, And I remember in the 
cale of Farrington and Keetly, lord Macclesfield ſaid, that 
he had conſulted Mr Vernon, who had then left the bar, 
Who told him that he did not then trouble himſelf with 
taking notes of modern rclolutions upon this point; af 
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cauſe he looked upon it to be as plain and ſettled, as thy 
an eſtate to a man in fee ſhould deſcend to a man and hj; 
heirs, Other caſes have been determined in favour 9 
the next of kin, upon the circumſtances of the Proximity 
of blood : But theſe determinations have been overruledin 
later caſes; beczuſe that reaſoning might produce pre 
ancertainty. For if that diſtinction were to be admitted, 
then a diſtinction would ariſe as to thoſe of a nearer de. 
gree of kindred and thoſe who are more remote; and jt 
the teſtator's eſtate was to depend on ſuch circumſtance, 
it would bear a very uncertain conſtruction : tho? in the 
caſe of Ball and Smith, there was a diſtinction in favou; 
of a wife, I mention theſe things to lay them out 
of the caſe: For the ground of my determination is, 
that the legacy is given to a feme covert of ſtock in trade, 
in truſt for her ſeparate uſe, and under very particular 
circumſtances. The intent of the teſtatrix is manifel, 
She gives the particular legacy in truſt for the wiſe, 
who was her daughter; becauſe otherwiſe it wou'd 
have paſſed to the huſband as his abſolute property ; or 
tho' upon her death it would have paſted from her to the ac- 
miniſtrator de boni; non, yet the huſband would have itin 
point of property and intereſt, as he would be intitled to 
it after the debts and legacies were paid out of the aſſets: 
Which reaſon does not extend to the refiduum ; for that t 
does not appear but ſhe intended the huſband ſhould hare 
that as well as her daughter; and no implication can are 
upon a will but by a neceſſary conſtruction ; if fo, the 
teſtatrix had no occaſion to make an expreſs deviſe of that 
in truſt, as ſhe did of the other, —It was ſaid in the argu- 
ment of this cauſe, that a particular legacy given in tit 
for an executor, will have the ſame effect in point of Jaw, 
and bar him of the refiduum, as much as if the Jega! in- 
tereſt of the legacy were given him, And that is cer- 
tainly true: becauſe it implie, nothing which makes en 
difference between ſuch a deviſe in truſt, and an abſolute 
one: but, as 1 ſaid before, here was a particular real 
why this legacy was expreſsly given in truſt, for the hul- 
band could not have been otherwiſe excluded; and it i, 
that the truſtee may enter into partnerſhip with the fon, 
and he is to improve the ſtock for the ſeparate ule and 
benefit of the wife; which prevents the common impl. 
cation, that the reſiduum ſhould not paſs. Therefore | 


think there is no ground in this caſe, to make the execu- 


trix account for the ſurplus; and as to that, the bill mult 
be diſmiſſed, 
June 
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june 9, 1745 ; Southcet and Watſon, General Pultency 
by his will gives in the firſt part of ic to Mrs JYa!/on, an 
annuity of 4001; and in the laſt clauſe gives her all his 
houſhold goods and furniture (three pictures excepted) 
and all his plate, linen, watches, jewels, and cloathes 
whatſoever, and declared her ſole executrix= The bill 
was brought for an account of ſuch part of the perſonal 
eſtate as is undiſpoſed of, and for a diſtribution. And by 
the lord chanceilor Hardwicke : The bequeſt of the ſpe- 
cific things to Mrs Watſin excludes her from the reſidue. 
3 A. 226. a 
OA. 24, 1750; Blinkhorn and Feaſl, The teſtator 
gave a pecuniary legacy to A, and another of a different 
value to B, both infants, and made them his executors. 
The queſtion was, as to the reſidue of his perſonal eſtate, 
whether it ſhould reſult to the next of kin, or go-to his 
executors, By the lord chancellor Hardwicke : Though 
the law caſts the whole perſonal eſtate upon the executor ; 
yet as a will is to be conſtrued chiefly according t» the 
intention of the teſtator, if it appear manifeſtly his de- 
ſign that the executor ſhall not have it, it ſhall be diſtri- 
buted by this court. As where a ſpecifick legacy is given 
to an executor, he ſhall not have the reſidue; as it would 
be abſurd to think, that the teſtator after be had given 
him what he thouzht convenient, ſhould alſo intend to 
give im the whole reſidue, which would include the 
particular Jegacy. Yet in many caſes this conſtruction 
may be improper ; and therefore the rule of law has been 
ſuttered to take place. As in the cafe of Grifitb and Ro- 
gers, where the executrix had a ſpeeifick legacy of ten 
books, And in the caſe of Fones and I7e/tcomb (Prec. Ch. 
316.) where a man, poſſeſſed of a long term, deviſed it 


to his wife for life, and after her death to the child ſhe. 


was then enſient with, and made her ex-cutrix, For in 
this caſe it was neceſſary to deviſe the term to ner ſpecifi- 
cally, for the ſake of the limitation to the child. In the 
preſent caſe, not to mention that it is improbable the 
teſtator would have made theſe perſons who ate infants 
his executors, merely for the purpoſe of diſtributing his 
perſonal eftate, without any benefit to themſelves; it was 
very proper he ſhould give them theſe legacies, though 
he might intend they ſhould after have the reſidue; for 
they do not take the legacies, as they will the reſidue; 
for this they are intitled to jointly and equally, and the 
ſurvivor will take the whole. But th: legacies arc un- 
equal in value, and their intereſt in them different and 

Vol. IV, N ſeparate, 
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ſeparate, And it cannot be inferred that the refidue in- 
cludes the particular legacies; for as they are bequeathed, 
the legatees are intitled to them in ſeveralty, and with 
different intereſts; whereas if he had not ſeparated them, 
they would have devolved jointly, and otherwiſe than he 
intended they ſhould. And he decreed the reſidue to the 
executors, | 

Finally; in the caſe of Lawſon and Lawſon, Apr. 19, 
1777, upon an appeal from the chancery to the houſe of 
lords, it was determined, that unleſs in caſes where the 
contrary is inconſiſtent and incompatible with the appa- 
rent intention of the teſtator, or there is violent preſump. 
tion of fraud, the reſidue of the perſonal eſtate, after pay. 
ment of debts and legacies, ſhall go to the executor. 

37. By the ſtatute of the 29 C. 2. c. 3. Ne deviſe in 
writing of lands tenements or hereditaments, or any clauſe 
thereof, ſhall be revocable, otherwiſe than by ſome other will a- 
codicil in writing, or other writing declaring the ſame, or by 
burning, cancelling, tearing or obliterating the ſame by the 
teflator himſelf, or in his preſence and by his directions and 
conſent ; but all deviſes and bequeſls of lands and tenements ſhall 
remain and continue in force, until the ſame be burnt, can- 
celled, torn or obliterated by the teſtator or by his directions in 
manner aforeſaid, or unleſs the ſame be altered by ſome other 
will or codicil in writing, or other writing of the deviſer, ſigned 
in the preſence of three or four witneſſes declaring the ſame. 
1 

And no will in writing concerning any goods or chattels or 
perſonal eflate ſhall be repealed, nor ſhall any clauſe deviſe er 
bequeſt therein be altered or changed, by any words, or will by 
word of mouth only, except the ſame be in the life of the teſtalur 
committed to writing, and after the writing thereof read unn 
the teftator, and allowed by him, and proved to be fo done by 
three witneſſes at the leaſt. 1. 22. 

Apr. 30, 1754. Ex parte Hellier. The queſtion be- 
fore Sir George Lee, as judge of the prerogative court, 
was, Whether the execution of a ſecond will is a revo- 
cation of the firſt, though the ſecond is afterwards can- 
celled; and whether ſuch cancelling ſets up the firſt will 
again? He gave ſentence that it was a revocation, and 
that the cancelling the ſecond did not ſet up the firſt. 3 
Att. 798. 

M. 168g; Eggleſton and Speke, Lady Speke by will 
gave her lands to one and his heirs. , Afterwards ſhe 
made another will, by which alſo ſhe gave her lands to 
the ſame man and his heirs; but this laſt will was oy 
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void to paſs lands, becauſe the witneſſes did not ſubſcribe 
it in her preſence, It was objected, that this was good 
however as a revocation of the former will. But by the 
court ; It cannot operate as a revocation, becauſe con- 
trary to her apparent intent. To revoke by a will, with- 
in the words of the ſtatute, muſt be by a will atteſted by 
three witneſſes, and ſubſcribed by them in the preſence 
of the teſtatrix, which this will was not. Carth. 81. 
H. 1716. Onyons and Tyrer, A man makes his will 
duly executed and atteſted, and at the ſame time in like 
manner executes a duplicate thereof, Some time after, 
having a mind to change one of his truſtees, he orders 
his will to be written over again, without any variation 
whatſcever from the firſt, ſave only in the name of that 
truſtee. And when it was ſo written over, he executes 
it in the preſence of three wi:neſles, and the three wit- 
neſſes ſubſcribed their names, but not in his preſence, 
After this, the teſtator cancels the duplicate, „y tearing 
off the ſeal; and then dies. The queition was, whether 
this ſecond will, not being goud as a will to paſ lands, 
ſhould yet be a revocation of the firſt, and if it ſhould 


not, whether the cancelling the other ſhould be a revo- 


cation thereof within this ſtatute. And it was decreed, 
that neither the making the ſecond, nor the cancellin 
of the firſt, was a revocation thereof, though in the ſe- 
cond there was an exprels clauſe that he did thereby re- 
voke all former and other wills: wherein the lord chan- 
cellor took this diſtintion, that the ſecond was. not in- 
tended barely a revocation of the firſt, ſo as to ſignify his 
intention of dying inteſtate ; but it was intended as an 
effectual will to paſs the lands to the perſons, and in the 
menner thereby deviſed z and therefore if it was not good 
as a will to that purpoſe, it was no revocation of the firſt. 
1 Abr. Eg. Caf. 408. 

E 1754. Ellis and Smith, A man makes a will, and 
by it revokes a former will. The only proof of the exe- 
cution of this latter will was, by three witneſſes, who 
cid not ſee him fign or ſeal it, but upon their being call- 
ed in he acknowledged it to be his handwriting and ſea], 
pointing with his finger to the will; upon which they 
atteſted it. Two queſtions aroſe: 1. Wnether confider- 
ing this as an original will, it was well executed, 2, If it 
is, whether it is well executed as a revocailon, becauſe 
by the ſtatute it ougnt for this purpoſe to be figned in 
preſence of the witneſſes, By the lord chancellor Hard- 
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wicke : As to the former queſtion, if this had been 7 
integra, it would have been a matter of doubt with me; 
but it is res adjudicata, and muſt now be taken as Cdecifiye, 
All the caſes where an atteſtation by three witneſſes at 
different times is-held good, are authorities is point; for 
they muſt all be founded upon the proof of this very 
fact, the acknowledgment of the teſtator that it was hi 
handwriting. It could not be a different execution be. 
fore each witneſs, for then there would be three execy. 
tions, and the act would not be complied with, as it re. 
quires three witneſſes to one execution: and as to the 
ſealing—putting any thing on the ſeal, as a finger, aniny 
fignandi, is good enough. But he ſeemed to think that 
ſealing was not ſigning within the ſtatute, contrary th 
the obiter opinion in Lemain and Stanley (3 Lev. 1.) — 
As to the ſecond, he ſaid, that the words /igned in the 
preſence of three witneſſes, refer to the next preceding 
words [ether writing] only, and not to a will or codicil; 
and fo it was determined (3 Mod. 218.) in the caſe of 
Hoyle and Clarke. 

H. 19 G. 3. Glazier v. Glazier. This cauſe had been 
tried at the aſſizes, and a verdict given for the plaintif 
the heir at law, againſt the defendant who was deviſe in 
two wilis. It now came before the court, upon a mo— 
tion on the part of the defendant, for a new trial. Which 
was oppoſed by the counſel] for the plaintiff, who argued 
that buth wills were revoked; and conſequently, their 
client took as heir at law, The queſtion turned upon 
the revocation of the firſt will, by making the (e- 
cond. The firſt will was not cancelled. The ſecond 
was canceiled by the teitator himſelf. Both wills were 
in the teſtator's cuſtody at the time of his death. 
he counſc} for the plaintiff, the heir at Jaw, argued, 
that the lecond will was a compleat inſtrument at the 
time when it was executed, That it clearly proved the 
teftator's intention of revoking the former. And that 
the execution of it was as much a revocation of the for- 
mer, as if he had thrown the former into the fire, That 
ene preſervation of it was merely accidental, and of no 
conſequence, That it had been already totally extin- 
guifhed, ſo that it could never revive. That as it bad 
never been republiſhed, it remained a mere nullity ; and 


that no ſubſequent event could hinder the execution of 


the ſecond will from operating as a revocation of the for- 
mer. Ihe ſecond will was therefore the teſtator's on!y 
lubliſting will, ſo long as it remained uncancelled, Ard 

| when 
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T when he thought fit to cancel and deſtroy it, it is manifeſt f 
3 that he meant to die inteſtate, and that his heir at law ; 
. ſhould take. If a woman makes a will, and then marries, N 
at her prior will is thereby revoked ; and ſhall remain ſo, q 
If altho' ſhe ſhould immediately become a widow. They cited f 
5 a caſe of ¶Mhlurnbam and Bradſhaw ; and alſo the caſe ex parte 1 
is Hillier, 3 Atykns 798. where Sir George Lee gave ſen- 3 
te tence, that the execution of a ſecond will is a reyocation of x 
1 a firſt, tho” the ſecond be aiterwards cancelled; and that I 
B the cancelling the ſecond did not ſet up the firſt; which, $ 
ic they ſaid, was the ſame point, only that it was perſonal Y 
N property: And this ſentence was affirmed by the dele- 1 
at gates. They denied the two caſes of Eggleſton and Spete, 1 
th and of Onyons and Tyrer, to be like the preſent caſe, The J 
80 former is only, that a ſecond will ſhall not revoke the 1 
Ul firſt, if the ſecond is not good in law, but void. The a 
18 latter is, that a ſecond will, deviſing lands to the ſame 

; perſon and revoking all former wills, and this ſecond will 

of ſubſcribed by three perſons but not in the teſtator's pre- 


ſence, ſhall not revoke the former will, fo as to let in 


m_ 
»- 
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en the heir at law. The counſel on the other fide, be- 
if ginning to ſpeak, were ſtopped by lord Mansfield, who 
n ſaid the caſe was ſo plain, as to render it unneceſſary to 
o- proceed, He obſerved, with regard to the caſe ex parte 
ch Hellier, that Mr Aikyns only reports what paſſed in chan- | 
ed cety. There might be other circumſtances appearing to ; 
il the eccleſiaſtical court, which might amount to a revoca- i 
on tion of a will of perſonal eſtate. Here, the teſtator has, : 
e- by both wills, deviſed the lands in queſtion, to the de- 
nd ſendant. His cancelling the ſecond is a declaration, that 
re he doth not intend that to ſtand as his will, Doth not 


b. that ſpeak, that his firſt will ſhall ſtand? If he had in— 
tended to revoke the firſt will when he made the ſecond, 


he it muſt have operated as a declaration that the defendant 
he ſhould not take. But that could not be his intention 
at becauſe he deviſes to the defendant by both. A will is 
r. ambulatory till the death of the teſtator. If the teſtator 
at lets it ſtand till he dies, it is his will. If he does not 
no ſuffer it to do ſo, it is not his will. Here, he had two. 
5 He has cancelled the ſecond: It has no effect, no opera- 
ad tion; it is as no will at all, being cancelled before his 
nd death. But the former, which was never cancelled, ſtands 
of as his will. Burr. Mansf, 2512. | 

r la the caſe of Rilfe and Hard. H. 14 G. 3. In the 
4 common pleas. The jury found, that Fohn Lacy eſquire, 


had made two wills, one in 1748, and the other in 1756, 
N 3 and 
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and that the diſpoſition made in the latter was different 
from that in the former, but in what particulars the ju. 
rors did not know; and they further added, that they do 
not find that the teftatyr cancelled, or that the defendant 
(the deviſee under the former will) deſtroyed the latter 
will, but what is become thereof they are ignorant. Dy 
, Grey chief juſtice, Gou:d and Nares juſtices, were of opi. 
nion, that this was a ſufficient revocation of the former 
| will, to let in the title of the heir at law; it being prov- 
ed to be the 1.{t will of the teftator, and containing a 
different diſpoſition from the former will, although in 
what particulars it did not appear. Blackflone juſtice was 
of opinion, that this was not a ſufficient revocation, be- 
cauſe it did not ſpecihcally appear, that the latter revok- 
ed the former : and nothing ſhall be preſumed on a ſpe- 
cia] verdict: It is ſetting up a ſecond will in the dark, 
which neither the court nor jury ever ſaw, and of the 
contents whereof they are wholly ignorant. Upon this, 
a wric of error was brought in the king's bench; and 
there the court unanimouſly reverſed the judgment of the 
common pleas, Afterwards, a writ of error being brought 
in parliament, the houſe of lords, upon hearing the opi- 
nion of the barons of the exchequer in favour of the 
judgment of the court of king's bench, affirmed the 
Judgment of that court, that this was not a ſufficicnt te- 
vocation. 2 Filſon, 497. Black, Rep. 937. 
M. 16 G. 3. Mole and Thomas. William Palin, having 


ſeveral times declared himſelf diſcontented with his will, / 
being one day in bed near the fire, ordered Mary Wilſon con 
who attended him to fetch his will, which ſhe did, and mo 
del.vered it to him; it being then whole, only ſomewhat reac 
creaſed. He opened it, looked at it, then gave it ſome- by 
thing of a rip with his hands, and ſo tore it as almoſt to dev 
tear a bit off ; then rumpled it together, and threw it on ſhe 
the fire; but it ici] off. However it muſt ſoon have been que 
burned, had not Mary Wilſon taken it up, and put it this 
in her pocket. Palin did not fee her take it up, but ſeem- the 
ed to have ſome ſu{picion of it, as he aſked her what ſhe cil 
was about to which ſhe made little or no anſwer. He at for 


ſeveral times afterwards ſaid, That was not, and ſhould 
not be his will, and bade her deftroy it, She ſaid at 
firſt, So Iwill, when youu have made another, But af- 
terwards, upon his repeated inquiries, ſhe told him ſhe 
had deſtroyed it, though in fact it was never deſtroyed. 
She aſked him, when his will was burned, whom his 


eſtate would go to? He aniwered, to his ſiſter and ber 
| children, 
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children. He afterwards writ to his brother John Mills, 
telling him he had deſtroyed his will, and would make 
no other till he had ſeen him, and defired him to come ; 
for (ſays he) if I die inteſtate it will cauſe uneaſineſs. 
However he died without making any other will. The 
jury thought this a ſufficient revocation, and gave a ver- 
dict for the heir at law, It was moved for a new trial. 
But the court were of opinion, that this was a ſufficient 
revocation ; and ſaid, that a revocation under the ſtatute 
may be effected, either by framing a new will amounting 
to a revocation of the former, or by ſome act done to the 
inſtrument itſelf, as burning, tearing, cancelling, or 
obliteration, by the teſtator, or in his preſence, and by 
his direction; any of theſe, joined with a declared in- 
tent, is a ſufEcient reyocation within the ſtatute. Black, 
Rep. 104 3» 

Even a latter will, though in other reſpects void, yet 
may be a ſufficient revocation of the former. As where 
there was a deviſe of lands to one, and afterwards the de- 
viſor by a will duly executed and atteſted deviſed the lands 
to another who was a papiſt ; it was decreed, that both the 
deviſes were void: for though the latter was void as a 
will, yet it was good as a revocation. 2 Abr. Eg. Caf. 

71. 

: But a will which will paſs perſonal eſtate, is not a ſuf- 
heient revocation of a former will whereby a real eſtate is 
deviſed, Comyns, 451. 

And although the ſtatute ſays, that no will in writing 
concerning perſonal eſtates ſhall be repealed by word of 
mouth only, except the words be put into writing, and 
read to and allowed by the teſtator, and proved to be ſo done 
by three witneſſes; yet where a man by wil: in writing 
deviſed the refidue of his perſonal eſtate to his wife, and 
ſhe dying, he afterwards by a nuncupative codicil be- 
queathed to another all that he had given to his wife, 
this was reſolved to be good > for by the death of the wife, 
the deviſe of the reſidue was totally void; and the codi- 
cil was no alteration of the former will, but a new will 
for the reſidue. 1 Abr. Caf. Eg. 408. 

Alſo, the ſtatute hath not taken away revocations of 
wills by a of law ; as if the teſtator afterwards make 
a feoffment, or do any other act inconſiſtent with the 
will: but ſuch revocation remains as before the ſtatute, 
Carth. 81. | 

If a man deviſes lands to one and his heirs, and af:er- 
wards mortgages the ſame lands to another for years or in 
lee; though a mortgage in fee is a total revocation at 
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law, yet in equity it ſhall be a revocation pro tanto only. 
1 Abr. Eq. Caf. 410. 

And the reaſon ie, becauſe a mortgage is not conſider. 
ed as a conveyance of the eſtate, but only as a charge 
upon it; being merely a ſecurity, and in the conſidera. 
tion of equity carries only a chattel intereſt, the credi. 
tor gains nothing real, it affords no dower, and goes to 
executors, Sparrow and Hardcofile, May 6, 1754. 3 
Atk. 798. 

But if lands be deviſed to one in fee, and afterward; 
mortgaged to the ſame deviſee ; this is a revocation in tots, 
being inconſiſtent with the deviſe : but if the mortgage 
had been to a ſtranger, it had been a revocation quzad the 
mortgage only, Prec. Cha. 514. 

If a man ſeiſed in fee, deviſes it to one in fee or for life, 
and afterwards makes a leaſe to another for years; this, 
even at law, ſhall not be a revocation but during the 
years, 1 Rolls Abr. 616, | 

So if a huſband poſſeſſed for forty years, deviſes it to his 


wife, and after leaſes the land to another for twenty years, ' 


and dies; this leaſe is not any revocation of the whole 
eſtate, but only during the twenty years, and the wife 
ſhall have the reſidue by the deviſe. IA. 

But where a man ſeiſed of a leaſe for lives, deviſed it, 
and afterward ſurrendered the old leaſe, and took a new 
one to him aud his heirs for three lives; it was decreed, 
that this ren-wal of the Jeaſe was a revocation of the will 
as to this particular, For by the ſurrender of the old 
leaſe, the teſtator had put all out of him, had deveſted 
himſelf of the whole intereit ; fo that there being nothing 
left for the deviſe to work upon, the will muſt fall, and 
the new purchaſe, being of a freehold deſcendible, could 
not pals by a will made before ſuch purchaſe. 3 P. il. 
165, 170, 

June 10, 1743. Sir Thoma, Abney and Miller. The 
teitator by his will deviſed all his college leaſes which 
he then held of Magdalen college to Mrs Burton his 
mother, to be ſold by her immediately after his deceale, 
and ordered the money ariſing by fuch ſale to be diſtr- 
buted accoiding to the directions of the ſaid will. Some 


vers after making the will, he ſurrendered the college 


leaſes deviied by it, and accepted two new leafes of the 
premilie:, but one of them was not ſealed with the col- 
lege ſeal, till atter the death of the teſtator. Lord Had 
Wicke decreed, that the leaſe actually renewed after the 
will made, was a revocation of the deviſe; but otherwile 
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ax to the leaſe not perfected for want of the college ſeal, 
2 %, 593. i N 

But where the teſtator deviſed all and ſingular his leaſe- 
bald eflate, and afterwards renew-d a leaſe; it was held 
by lord Hardwicke clearly, that this leaſehold eſtate paſ- 
{cd by the will: for that this is not a ſpecific legacy, but 
only an enumeration of the ſeveral particulars of the per- 
ſonal eſtate, but yet is a general deviſe of the whole. 
3 Aik. 199. 

Tho' a covenant or articles do not at law revoke a will; 
yet if entered into for a valuable conſideration, amvunting 
in equity to a conveyance, they muſt conſequeni]y be an 
equitable revocation of a will, or of any writing in na- 
ture thereof, 2 P. Will. 624. | 

A woman's- marriage, is alone a revocation of her 
will, Ja. | 

A man made a will, and appointed cne (who was no 
relation) to be his executor. He afterwards went abroad, 
where he became a governor of one of the plantations, 
and ſent over for an Engliſh woman of his acquaintance, 
whom he married, and had children by; and died, with— 
out an atual revocation of his will. Yet it was deter- 
mined, that this total alteration of his circumſtances was an 
implied revocation. 1 P. Will. 304. Eyre and Eyre. 

So in the caſe of Lugg and Lueg, M. 8 W. Before the 
delegates, One being ſingle made his will, and deviſed 
all his perſonal eftate, Afterwards he married, and had 
ſeveral children, and died without other will or diſpoſi- 
tion, It was ruled, that there being ſuch an alteration 
in his eſtate, and circumſtances ſo different at the time of 
his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a re- 
vocation, and that the teſtater continued not of the ſame 
mind. 2 Salk, 592. L. Raym. 441. 

And in the caſe of Brown and Thomſon, T. 1702. The 
lord keeper was of opinion, that alteration of circum- 
ſtances may be a revocation of a will of lands, as well as 
of a perſonal eſtate; notwithſtanding the ſtatute, which 
goth not extend to an implied revocation. 1 Ar. Caf, 


49. 413. 
Of ſeamens wills. 
By the ſtatute 26 Geo. 3. cap. 63. No will made by 


any petty ofhcer or ſeaman iu the king's ſervice, whereby 


ay Wages, pay, prize- money, of allowance of money of 


any 
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any kind due for ſuch ſervice is bequeathed, ſhall be valid, 
unleſs, if made while the party is in the ſervice, it be 
ſigned before and atteſted by the captain, or the officer 
then commanding, and one of the ſigning officers of the 
ſhip to which the party belongs, and unleſs it ſpecify in 
the body thereof the name of the ſhip, and the number at 
which the maker of the will ſtands upon the ſhip's books, 
and contains a full deſciiption of the reſidence, profeſſion, 
or buſineſs of the perſon in whoſe favour it is made, and 
the day of the month and the place where it was executed, 
or by the agent of any of his majeſty's hoſpitals or quarters 
appointed to receive fick and wounded ſeamen, in which 
the party may be at the time; or if made by ſuch officer 
or ſcaman diicharged from the ſervice, within the bills of 
mortality, unleſs it be atteſted by the officer appointed by 
the treaſurer of the navy to inſpect ſuch wills; or if made 


at any of the ports where ſeamens wages are paid, unleſs it 


be atteſted by the treaſurer of the navy, chief or ſecond 
clerk there ; or if made at any other place, unleſs it be 
atteſted by the miniſter and churchwardens of the parith in 
England or Ireland or by two elders of the pariſh in Scot- 
land, In order to obtain a probate thereof, the will muſt 
be ſent to a prector by the inſpector of wills appointed by 
the treaſurer of the navy. 

If any ſuch petty officer or ſeaman ſhould die inteſtate, 
the perſon claiming adminiſtration muſt apply by petition 
to the ſaid inſpector who is to grant a certificate directed 
to a proctor, that letters of adminiſtration may paſs in 
favour of the petitioner, if entitled thereto by law, 

If any proctor, regiſter or other officer of any eccleſi- 


aſtical court ſhall be aiding and aſſiſting in procuring pro- 


bate of a will, or letters of adminiſtration, for the pur- 
pole of enabling any perſon to receive ſuch wages, pay, 
prize-money, or allowance of money of any kind, with- 
out firſt obtaining the certificate from the inſpeQor of 
ſeamens wills, or perſon authoriſed to officiate for him, 
every ſuch proctor, regiſter, or other officer ſhall forfeit 
5001, and for cver after be incapable of acting in any ca- 
pacity in any ecclefialt;cal court in Great Britain or Ite- 
land, 


IV. Of the probate of wills, and adminiſtration of 
inteſtates effects. 


Which chapter divides itſelf into two parts; Viz 
J. Of 


„ WET. IF — —— wc ww — 2 * „ ˙ 1 F*(®. 


* * — — — 


Wills. Probate. 


| I. Of the probate of wills. 
II. Of the adminiſtratien of inteftates efſefs. 


And, | 
1. Of the probate of wills. 


1. TT appears to have been a matter of great controver- Origin of the 
ſy, to whom the probate of wills and granting ad- Juriſdictions 


miniſtration did originally belong, and whether theſe 
were matters intirely of eccleſiaſtical cognizance; but it 
ſeems now to be the better opinion, that the probate of 
teſtaments did not originally belong to the eccleſiaſtical 
juriſdiction, but to the county court, or to the court baron 
of the reſpective lord of the manor where the teſtator died, 
25 all other matters did. 2 Bac. Abr. 398. 

The truth is, there were wills before there was any ec- 
cleſiaſtical juriſdiction z and conſequently, the cognizance 
thereof pertained then ſolely to the civil magiſtrate, Af- 
ter the eſtabliſhment of chriſtianity and of the eccleſiaſti- 
cal juriſdiction in England, until the time of the con- 
queſt, the courts eccleſjaſtical and temporal were con- 
joined, the biſhop and earl ſitting together for the tranſ- 
action of buſineſs in the county court, Upon the ſepa- 
ration of the courts in the time of king William the firſt, 
it doth not appear unto which of the two juriſdictions the 
cognizance of wills immediately acceded, But fo early 
a5 the reign of king Henry the firſt, Sir Henry Spelman 


| obſerves that in Scotland the cognizance of wills be- 


longed to the eccleſiaſtical juriſdiction; and he adds, 
doubtleſs then alſo in England. And Glanvil doth teſ- 
tify thus much in the time of king Henry the ſecond 
who ſaith, that if there be any diſpute concerning a teſ- 
tament, the ſame is to be heard and determined in the 
court chriſtian, Spelm. Rem. 132. 

And in the preamble of the ſtatute of the 18 Ed. 3. ſt. 
3. c. 6. it is expreſſed, that cauſes teſtamentary notoriouſly 
pertain to the cognizance of holy church. 

Nevertheleſs, from the conſtitutions and laws which 


| were made of ancient time againſt lords of manors de- 


taining the goods of the deceaſed in -prejudice of their 
creditors, of their families, and of their ſouls; it ſeemetch 
that the lords of manors did for ſome time retain a juriſ- 
dition with reſpect to the goods of their deceaſed vaſſals. 
And from this ſource poſſibly may be deduced the power 
of granting probate of wills and adminiſtration of inteſ- 

tates 
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tates effects that ſti]] remaineth in divers manors. Which 
power having been enjoyed time out of mind, and with. 
out interruption, is allowed to be good. And where the 
Jord of a manor hath the probate of teſtaments within ki; 
mancr, if ſuch will be proved in the ecclehiaſtical cout, 
a prohibition lieth 3 becauſe the juriſdiction. thereof bis 


longeth to another: elle the party might be doub)y vexed, 


5 Co. 73. 2 Bac. Abr. 402. 

Bur, excepting in ſuch like particular caſes, it is now 
certain, however it might have been formerly, that the 
ſpiritual court is the only court that hath juriſdiction of 
the probate of wills; and, as incident to ſuch juriſdiction, 
hath power to determine all thoſe matters that are neceſ- 
ſary to the aut..er.ticatiny thereof. 2 Bac. Abr. 398. 

And the reaſon why the probate of teſtaments hath been 
given unto ſpiritual men is, becauſe it is to be intended, 
that they have more knowledge what is for the profit and 
benefit of the ſoul of the teſtator, than laymen have; and 
that they will look more than laymen, that the debts of 
the deceaſed be paid and ſatisfied out of his goods, and 
that they will fee his will performed, ſo far as his goods 
will extend. Perk. 213. 

2. And, generally, the perſon beſore whom the teſta— 
ment is to be proved 1s the biſhop of the dioceſe where the 
teſtator dwelled, or his officer. Stun. 427. 

Archdeacons, as ſuch, have no power to grant probate 
or commit adminiſtration, altho' moſt archdeacons in 
England do it; but thev do it not as archdeacons, but by 
a pieſcriptive right. Gibſ. 478. 

3. Bui there are alſo certain peculiar eceleſiaſtical ju- 
riſdictions, where by preſcription or compoſition or other 
ſpeciz] title, the probation and approbation of the teſta- 
ments of juch as dwel] and die within thoſe places, doth 
appeitain to the judge of that peculiar. Swin. 427. 

Concerning which it is ordered by Canon 126, as fol- 
loweth : Whereas deans, archdeacons, prebendaries, pat- 
ſane, vicars, and others exerciſing eccleſiaſtical juriſdie— 
tion, claim liberty to prove laſt wills and teſtaments of 
perſons deceaſed within their ſeveral juriſdickions, having 
no knows ar certain regiſters, nor publick place to keep 
their records in, by reaſon whereof many wills rights and 
legacies, upon the death or change of ſuch nerſons and 
their private notarics, miſcarry and cannot be found, 10 
the great prejudice of his majeſty's ſubjects; we tnere- 
fore order and enjoin, that all ſuch poſſeſſors and excr- 
ciſers of peculiar juriſdiction, ſhall once in every as 

exhiblt 
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exhibit into the publick regiſtry of the biſhop of the dio- 
ceſe, or of the dean and chapter, under whole juriſdic- 


- tion the ſaid peculiars are, every original teſtament of 
5 erety perſon in that time deceaſed, and by them proved 
; in their ſeveral] peculiar juriſdictions, or a true copy 
i of every ſuch teſtament, examined, ſubſcribed and ſealed 


k by the peculiar judge and his notary. Otherwiſe if any of 
them fail ſo to do, the biſhop of the dioceſe or dean and 


, chapter, unto whom the ſaid juriſdictions do reſpectively 

. delong, ſhall ſuſpend the ſaid parties and every of them 

f from the exerciſe of all ſuch peculiar juriſdiction, until 

» they have performed this our conſtitution, : 

a 4. All teſtaments are proved and adminiftrations grant- Archbifhop's | 
ed in the prerogative court of the ſeveral archbiſhops re- n 

, ſpectively, where the party dying within the province of „bill. 


ſuch archbiſhop hath bona notabilia in ſome other dioceſe 
d than where he dieth. 4 In. 335. 
And this power is reſerved in the ſtatute of frauds and 


f perjuries; by which it is provided, that nothing in the ſaid 
0 fatute ſpall extend to alter or change the juriſdiction or right of 
5 probate of wills concerning perſonal eſtates, but that the pre- 


rogative court of the archbiſhop of Canterbury and other eccleſia- 
v flical courts, and other courts having right to the probate of ſuch 
0 wills, ſhall retain the ſame right and power as they had before 

in every reſpett : ſubiect nevertheleſs to the rules and directions 
e of the ſaid aft, 29 C. 2. c. 3. ſ. 24. 
n And by the ſtatute of the 23 H. 8. c. 9. (which di- 
y recteth that perſons (hall not be cited out of their proper 

cioceſe) it is enacted, that the ſame fhall not extend to the 
|. prerogative of the archbiſhop of Canterbury, for calling any 
er perſon out of the dioceſe where he ſhall be inhabiting, for probate 


j- of any teſtament ; nor ſhall be in any wiſe prejudicial to the 
th archbiſbap of York, concerning probate of teſtaments within his 
province and juriſdiftion, by reaſon of any prerogative, ſ. 5, 7. 
|. The law concerning this matter is, that five pounds is 
[= the ſum or value of notable goods. But where by com- 
c. poſition or cuſtom in any county, bona notabilia are rated 
of at a greater ſum, the ſame is to continue unaltered: as 
2 in the dioceſe of London, it is ten pounds by compoſition, 
5 1 +7 335. 0 
id If he who dieth had goods in both dioceſes, to the 
id amount of 51] in the whole; the ſame ſhall be bona nota- 
10 bilia, and conſequently under the archbiſhop's juriſdic- 
e- tion. 1 RolPs Abr. 9o8, qog. 
t Rolle ſays, If a man dieth in one dioceſe, not having. 
at ay goods there, but had bona notabilia in another dio- 


ccle ; 
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ceſe ; this ſhall be ſufficient bona notabilia for the arch. 
biſhop to grant adminiſtration: becauſe the ordina: 
where he dieth, by the law eis to take as great care of the 
teſtator and of his goods, as the other ordinary where the 
goods are, And he faith, Mr Selten told him, that he 
had been informed by thoſe of the court chriſtian, tha 
this is the uſual courſe there. 1 Rν ,s Abr. 90g. 

But if a man die upon a journey, the goods that he 
then hath about or with him, ſhall not be as bona notz. 
bilia, to cavſe adminiſtration to be committed or the 
will to be proved in the prerogative. Swin, a. 438, 


. 

By the ſtatute of the 4 An. c. 16. I hereas great tri. 
ble and +: xpence is frequently occaſioned to the widows and c- 
phans of perſons aying inteflate to monies or wages due far 
wor k done in her majeſty's yords or docks, by diſputes happening 
about the authority of granting probate of the wills and letter 
of adminiſtration of the goods and chattels of ſuch perſon ; fir 
the preventing thereof, it is enacted, that the power of grani- 
ing probates of the wills and letters of adminiſtration of the 
goods and chattels of ſuch perſons is hereby declared to be in th 
ordinary of the dioceſe or ſuch other perſons to whom the orii- 
nary power of probate of wills or granting letters of admiri- 


tration do belong, where ſuch perſons ſball reſpectively die; and 


that the wages or pay due frem the queen io ſuch perſons for work 
done in any of the yards or accks, ſhall not be taken or deemed 
to be bona notabilia whereby to found the juriſdictian of the pri- 
rogative court, 1. 26. 

Dibts owing to the teſtator are bona notabilia, as well 
as goods in poſſeſſion. 1 Noll't Abr. gog. 

And they ſhall be bona notabilia in that dioceſe where 
the bonds or other ſpecialties be, and not where the 
debtor inhabits. 1 Re!Ps Abr. gog. 

But if the debts be only by fimple contract, without 
ſpecialty ; then they are to be efteemed bona notabilia in 
that place where the debtor is. Ment. 46. | 

Judęmenis obtained in the courts at Weſtminſter, upon 
actions laid in the country, are bona noiabilia, not 
where the action was laid, but where the judgment was 
obtained, becauſe the record is there. Carth. 148. 

E. 12 V. Hilliard and Cox. In debt by an adminiſtra- 
tor on an adminiſtration committed by the biſhop of Lon- 
don, the defendant pleaded in bar, that the inteſtate 20 
the time of his death was reſident in another dioceſe. Aud 
it was held good upon demurrer. And by the cou; 


The ſimple contract debts are perſonal, and miner 
m ' 
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muſt be committed of them where the party dies. And 
ita man hath two houſes in ſeveral dioceſes, and lives 
moſt at one, but ſometimes goes to the other, and being 
there for a day or two dies; adminiſtration of his perſon- 
al eftate ſhall be granted by the biſhop of this dioceſe, 
for he was commorant there, and not there as a traveller. 

Salk. 37. 

: A al ef cackangs ſhall be ſaid to be bona notabilia 
where the debtor is, and not where the bill is; for it is 
no ſpecialty in law: for if an executor pays debts upon 
fmple contract, or ſuffers judgment to paſs againſt him; 
in ſuch actions he may plead ſuch payment or judgment 
in bar to an action upon a bill of exchange. 3 Salt. 164. 
Voman and Bradſhaw. 

In caſe lands be given to executors for payment of debts 
or legacies ; it ſeemeth that this ſhall not be bona nota- 
bilia, altho' it be aſſets. Went. 46. 

Where one dies poſſeſſed of goods in London and Dub- 
lin; in that caſe the reſolution ſeems to have been, that 
the archbiſhop of Canterbury by his prerogative was to 
grant adminiſtration of the goods in London, and the 
archbiſhop of Dublin for thoſe in Dublin. Gibſ. 472. 

In caſe one have bona notabilia both in the province of 
Canterbury and in the province of Vork; the will muſt 
be proved either before both metropolitans, if within 
each of their juriſdiction there be bona notabilia in divers 
dioceſes; or elſe, if there be not ſo in any of the places, 


| then before the particular biſhops in thoſe ſeveral dioceſes 


where the goods are. Went. 46. 

Or, if within the one juriſdiction metropolitan the 
teſtator had goods in divers dioceſes, and in the other but 
in one dioceſe; then in the one place is the will to be 
proved before the archbiſhop, and in the other place be- 
fore the particular biſhop, as it ſeemeth, Ment. 47. 

Where one dies poſſeſſed of goods in the dioceſe of an 
archbiſhop, and in a peculiar of the ſame dioceſe; there 
ſhall be ſeveral adminiſtrations, and the archbiſhop ſhall 
have no prerogative, becauſe the peculiar was firſt deriv- 
ed out of his juriſdition, Gibſ, 472. Cro. El. 719. 
But where one dies poſſeſſed of goods in ſeveral pecu- 
liars within the ſame dioceſe ; in that caſe adminiſtration 
ſhall not be granted by the biſhop of the dioceſe, but by 
the metropolitan ;z inaſmuch as they are exempt from or- 
dinary juriſdiction. Gib/. 472. Swin. a. 440. 
| By Canon 92. Foroſmuch as many heretofore have been by 
PParitors both of inferior courts and of the courts of the arch- 

biſhap's 
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in the court of the jaid prerogative, and io exhibit before n 


juriſdiction whatjocver, er any beir regiſter ſhall offend bereit, 
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biſhap's prerogative much diſtracted, and diverſly called ani 
ſummoned for probate of wil's or to take admin iir ation: tf 
the goods of perſons dying iniiſtate, and are thereby viaed ant 
grieved with many cauſele/s and unneceſſary troubles meleſ{ ating 
and expences; we conflitute and appoint, that all chancelir, 
commiſſaries, or officials, or any other exerciſing eccleſiaftica] 
juriſdiction whatſoever, ſhall at the firſt charge with an ug; 
all perſons called, or voluntarily appearing before them, fur il; 
probate of any will, or the adminiſtration of any goods, whethy 
they kn:w, or (moved by any ſpecial inducement) do fir mij li. 
lieve, that the party deceaſed (whoſe teſtament or goods dient 
now in queſtion) had at the time of his er her death, any gig; 
or good debts, in any other dieceſe or dioceſes or peculiar juii. 
aittion within that province, than in that wherein the ſaid 
party dicd, amounting to the value of 5 l. And if the jail 
perſon cited or voluntarily appearing before him, ſhall upon bi; 
oath affirm, that he knaweth, or (as afereſaid fir mi) belire. 
eth, that the ſaid party deceaſed had gods or good debis in an 
other dioceſe or ditceſes or peculiar ̃uriſdiction within the . 
province to the value aforeſaid, and pa! ticularly ſpecify aud d. 
clare the ſame ; then ſhall he preſently diſmiſs him, not priſan- 
ing to intermeddle with the probate of the ſaid will, or te pron 
adminiſtration of the goods of the party ſo dying inteſtote, Mi. 
ther ſhall he require or exact any other charges of the ſaid par. 
ties, more than ſuch only as are due for the citation and the 
proceſs had, and uſed againſt the ſaid parties, 1 pen their fur- 
ther contumacy ; but ſhall openly and plainly declare and pri» 
es, that the ſaid cauſe belongeth to the preregative of the arh- 
biſhop of that province; willing and admoniſhing the party u 
prove the ſaid will, or require aaminiſiration of the ſaid gad, 


the jaid judge the probate or adminiſtration under the ſeal of it 
prerogative, within forty days next following, And if an 
chancellor, commiſſuiy, «fficial, or ether exerciſing eccliſiaſtice 


let him be ipſo fatlo ſuſpended from the execution of his offi, 
not to be al ſolved or rezeajed until he have reſtored to ihe far) 
all expences by him laid out contrary to the tenor of the premiſes: 
and every ſuch probate of any teflament, or admin:;ſiratim i 
goeds ſo granted, ſpall be held void and ſruſirate to ail icli“ 
the law whatſoever. Furthermore, we charge and injun that 
the regiſter if every inferior judge do, without all difficulty u 
delay, cerii'y and inform the apperiter of the priregatint 
court, rej airing unto him cnce a month and no oftener, what x 
ecutors or adminiſtrators bave been by his faid judge for the in- 
competency of bis oun jurijditticon diſmiſſed to the ſeid pre. 
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tive court within the menth next before; under pain of a 
mths ſuſpenſron frem the exerciſe of his office for every de- 


fault therein. Provided that this canen or any thing therein 


artained, be not prejudicial to any comp ſition between the arch= 
biſhop and any biſhop or otber ordinary, nor to any inferior 


judge that ſhall grant any probate of teſtament or adminiſtration 


of grads to any party that ſhall voluntarily defire it, both out of 
the ſaid inferior court, and alſo cut of the prerogative, Pro- 
vided likewiſe, that if any man die in itinere, the grods that 
ht hath about him at that preſent ſhall nat cauſe his teſlament or 
ednin;/1r ation to be liabie unto the prerogative court. 


Shall be hell waid and frufirate] In the caſe of Smith and 
Bingham, it was declared, that adminiſtration committed 
by the archbiſhop by his prerogetive, to one who did not 
die puli- fled of goods in divers dioceſes, was merely void; 
which declaration was repeated in the caſe of Turner and 
Janſdal: But the more current doctrine is, that ſuch ad- 
miniftrations are not void, like thoſe granted by a biſhop, 
waere are bona notabilia, but only voidable by ſentence ; 
becauſe the metropolitan hath juriſdiction over all the dio- 
ceſes in his province, whereas a biſhop can by no means 
tare juriſdiction in another dioceſe, Gi 472. 

In the caſe of Sir Richard Rains and the camm'ſſiry of 
Canterbury, H. 1 An. it was ſaid, that if ad miniſtfration be 
committed in a dioceſe where there are bon notabilta, 
tho" ſuch grant be ipſo facto void, yet they do not grant 
anew adminiſtration in the prero-ative court, before they 
repea] that; and in that caſe they hall not be prohibited. 
7 Med. 146. 

And by Canon 93. Furthermore, we ao decree and or- 
lain, that no judge of the archbijhap*s preregative ſhall hence- 
forward cite ar cauſe to be cited ex aficio any per fon whatſoever 
ta any of the aſfgreſaid intents, unleſs he have knmuledge that 
the party deceaſed 1vas at the time of bis death p:/Jeſſed rf goods 
end chatte!s in fome ether diaceſe, or diaceſes, or peculiar juriſ= 
action within that province, than in that wherein he died, 
emounting to the value of 51 at the leaft + decrecing and declare 
ng, that 7055.5 hath nat goods in divers dioceſes to the fair ſum 
or value, ſhall no! be accounted ta have bona nitabilia. Always 
provided, that this ctuuſe here, and in the former con/litulion 
meniigned, ſhall not prejudice th '/e dig efes where by compr/ition 


er cue bona nitabilia are rated at 4 greater fun. And if 


ony judge of the preregative court, er any bis ſurrogate, or his 
Tegiier or apperitcr, fall cite or cauſe any perſon ta be cited 
Into is court, cantrary ta the tenor of lhe preimes ; be ſhall 

Vor, IV. () rejiore 
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reſtore io the party ſo ci atl his c:?s an charges, and ile an 
and proceer. ings in that be hals ſhail be Held 90714 and fruflray, 
Which expen.es, if the fad ju. "TE 1 rogi/ter o- appar ithy ſha! 
refuſe accordingly ta pry ; be hall ve fſuſpena:d from the ex. 
ciſe F his office, unt b hielt to the per ſor mance thereof. 


Are rated at a grer ſum) One of the ſums mentioned 
by Lindwood, under wh ch sthing ſhould be repute 
bona notabilia, is 23) 3s od. And Plowden fixes the 
ſum at 101; of wiich Swinburne faith, that it ſewnel 
to him to be the opinion moſt commonly received. G1. 
472. 

'The probate of every biſhop's teſt-ment, or granting 
of adminiſtration of his goods, altho' he hath not god; 
but within his own jauriſdiction, doth belong to the arch— 
bilhop. 41%. 335. 

Wills in the 5. If there be a new and uninhabited country, found 

Britih colonies, out by Enplith ſubjects, as the law is the birth-1ight cf 
every {ubjec., ſo wherever they go, they carry their Jaws 
with them ; and therefore ſuch new found country is to be 
governed by th: laws of England; tho? after ſuch coun- 
try is inhabited by the Engliſh, acts of parliament made 
in England, without naming the foreign plantations, 
wie! not bind them: for which reaſon it has been deter- 
mined, that the ſtatute of frauds and perjurics, whick 
requires three witneſſes to a will, and that theſe ſhould 
ſub!cribe in the teſtat:r's pretlence, doth not bind Barks- 
does. But where the king of England conquers a coun- 
try, it is a different conſideration ; for there the conquer- 
or, by iparing the lives of the people conquered, gains 3 
right and property in ſuch people; in conſequence ct 
which, he may impuſe upon them what laws he plealcs, 
2 P. Mill. 75. | 

By the ſtatute of the 25 G. 2. c. 6. for avoiding doubts 
concerning who ſhall be deemed legal witneſſes to wills 
(which is inſerted before under the head concerning tit 
gualiſication of the witneſs) —** Whereas in ſome of tht 
Britith colonies or plantations in America, the act of ine 
29 C. 2. has been received for law, or acts of aſſembly have 
been made whereby the atteſtation and ſubſcription of wit- 
neſl:s to deviſcs of lands tenements and hereditaments have 
been required; therefore to prevent doubts which may 
ariſe in relation to ſuch att«Ration, it is enaſted, that this 
act fail extend 19 ſuch of the ſaid colonies and plantation, 
where 118 faid ce of the 29 C. 2. is by att of aſſembly made 
cr vy ufuge received os laub, or where by aft of afj-mbly or ig. 
the aliglation and ſubſcription of a witneſs er witneſes 2 
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made neceſſary to ſuch deviſe 5 and ſhall have the ſame force 
and effect in the conſtruction of, or for the avoiding of doubts 
upon, the ſaid acts of aſſembly, and laws of the ſaid colonies 
and plantations, as the ſame ought to have in the conſtruction of, 
or for the avoiding of doubts upon the faid af of the 29 C. 2. 
in England. Provided, that no deviſe or legacy ſhall be made 
vod by this act, unleſs the will whereby ſuch deviſe or legacy 
ſpall be given, ſhall be made after March 1ft, 1753.” 
An eſtate in the plantations is teſtamentary, and aſſets 
to pay debts : for if the executor hath goods of the teſta- 
tor in any part of the world, he ſhall be charged in reſpect 
thereof. 6 Co. 46. 2 Ventr. 358. 
An appeal from decrees made in the plantations, lies 
only to the king in council. 2 P. Vill. 261. 
b. Wills only concerning goods and chattels are under Wills of lands 


the cognizance and direction of the eccleſiaſtical laws, hot ſubject to 
the eccleſiaſtical 


Gid/. 463. juriſdi&ion, 
And the probate of teſtaments concerning lands only, 
and no goods contained therein, ought not to be in the 
ſpiritual court; and if there be a ſuit to compel to have 
the probate of ſuch teſtaments, a prohibition lieth. Co. 
Car. 396. 
But where a will is concerning lands and goods, and fo 
isa mixt will; the probate thereof ſhall be intire in the 
ſpiritual court, and ought not to be of parcels: but 
the probate of the will for the land will not prejudice the 
heir; for it ſhall not be evidence at the common law; 
nor the witneſſes being there examined, ſhall ſuch exa- 
minations be given in evidence at the common law. Cre, 
Car. 396. 
And where a will doth contain in it lands and goods; 
generally, the courts temporal will not grant a prohibi- 
tion to {tay the probate thereof for the whole: but if ina 
ſpecial caſe, it be alledged, that the teſtator was of non- 
lane memory, or the like; a prohibition will be granted 
for the whole. For if the ſpiritual court ſhould be ſuf- 
tered to proceed, and prove the will there, and allow it 
there, for the perſonal eſtate ; it would be an evidence to 
induce the jury, upon a trial at Jaw, to paſs for the will 
as to the lands and tenements. E. 12 7. Egerton and 
Ezertin, Cro. Jac. 346. | 
7. But a deviſe of a perſonal eſtate is not looked upon Will of goods 
to de of any effect until probate is made of the will by the „ 
executor; neither can an executor or other perion give a 
Will ia evidence concerning a perſonal chatte! without 
producing tae probate; tor this will is no will unt:] it has 
O2 recclived 9 


Ne fuſal of an 


exccuterſhip. 
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received a ſanction, or an allowance of it in the ſpiritus 
court; for they are to judge whether it be a will or not; 
and the tempor al courts are not to look upon it as a wil 
til probate he made: And in an action of trover for 
goods Which a teſtator gave to his ſiſter in his lite time, 
brought aalnſt his executor for them, who would Li 
given in evidence a former will, to .have ſhewa that he 
had no power to give thoſe 2000s ; this was tefuſed, be. 
Cauſe he ought to have produced the probate, Chant 
and Chaunter, 1708. Viner. Executors, A. 2. 20. 

And a probate obtained in tae eccleſiaſtical court can. 
not be ſet aſide in any other court either of law or equity, 
In the caſe of Barnefly and Powel, Aug. 5, 1748; 
probate of a forged will was obtained in the eccleſiafti. 
cal court, by a fraud upon the plaintiff in procuring þ; 
conſent to ſuch probate; aud by the like means a decres 
in the court of exchequer was obtained to eſtabliſh the 
ſaid will as to the real eſtate. Upon theſe facts being 
Gifcloſ-d, and a bill filed in Chancery, an illue was di- 
rected to try the vaiidiiy of the will at law, which the 
Jury found to be forged. And the | ans Was, what 
could now be dove, eipeciaily with telpect to the perions 
eſtate; end the decree id the exchequer likewiſe ſtand— 
ing in the way with reſpect to the real eſtate, Loid 
Hardwicke ſaid, as to the decree in the exchequer, tne 
Jame naving been obtained by fraud, thou” he could net 
ſet it aſide, yet he could decree that no uie ſhould de 
maceof it. A, to the perforalty, undoubtedly the ju- 
riidiction of wills of perſonal eltate belongs to the ec- 
cleſiaſtical court, according to the rules of which court 
it mult be tried, notwitallanding that the will is found 
forved by a jury at common law by examination of wit- 
nelles; which is ſometimes unfortunate, cauſing differen! 
determinattens: nor Can this court help it. Put in the 
preſent caſe his lorilhip decreed, that the defendant fhou's 
conſent in the egcleſiaſtical court to a revocation of tr 
probate; and tho' he would not then decree the dcfens 
ant a truſice c the perfonal cltate, left it might create e 
35 louſy of infrin, zung on the eccleſiatt: cal Court, Vc. he 
decretd an account of the perfonal eſtate to be taken, ard 
the ſame to be paid into the bank fur tas benefit of the 
parties intitled. 1 Vez. I:9, 284. 

8. He tnat is named executor cannot be preciſely com- 
pelled to ſtand to the will, and undertake the executor 
hib, uslets he have alrcady medcled with the goods ots 
te Hator as executor ; for then, nc 1S not only to be com- 
pelled to perferm the ohse gi an executor, but ailo 1 ti 
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ould refuſe, and the ordinary commit the adminiſtration 
unto him, this refuſal is void, and he ſhall be charged as 
executor. Swin 384. 

Therefore if the executor named in the teſtament re- 
ſolve not to ſtand to the executorihip, but to refuſe the 
ſame; then mult he beware that he vo nor adminiſter the 
goods of the deceaſed as executor; for having once ad- 
miniſtred as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo 
may be ſued as executor by the creditors of the teſtator; 
thy! he cannot ſue others as executor, for that he hath not 
the will under the ordinary's ſeal. Swin., 469. 

And a perſon is then ſaid to adminiſter as executor, ſo 
25 thereby he may be compelled to ſtand to the executor- 
ſhip, when he doth perform thoſe acts which are proper 
to an extcutor; as to pay the debts due by the tettator, 
or to receive any debts due unto the teſtator, or to give 
acquittances for the ſame, with other ſuch like acts. 
Sin. 409. 

But if a man do thoſe acts which are not proper to an 
ex:cutor, he is not ſaid to have adminiſtted as executor 
to che elfect as aforeſaid; as to feed the catile of the de- 
ccaſed, leſt they ſhould perith ; or to take into his cuſtody 
the goods of the deceaſed, to the end they may be ſafe 
from being ſtolen or purloined; or to diſpoſe of the teſ- 
tatot's goods about the funcral: for theſe be deeds of cha- 
rity common to every chriſtian, and not peculi.r to an 
ex:cutor, Likewiſe, to make an inventory of the goods 
of the deceaſed, is not to adminiſter as executor; or ta 
deliver to the wife her convenient apparel : or to take the 
teltator's horſe and ride him, or to ule him as his own, 
luppoting him not to be the teſtator's but his own ; or to 
tace the goods of the teſtator by his lawful gift. And 
generally, whoſoever as a mere treſpaiter entereth on the 
roods of the teſtator, whether it be to things living, as 

horſe, Kine, ſheep, or dead things, as pots, pans, dilhes, 
converting the ſame to his proper uſe, and not to the 
uie of the teſtator, as to the' payment of the tettator's 
Ccbis or legacies, doth not adminiſter as executor, $win, 
471, 472. 

Howdeit, in theſe caſes and ſuch like, whoſoever 
tcareth to be adjudged executor adminiftring of his own 
wrong, the molt ſafe courle is, not to meddle at all, but 
utterly to abſtain from all manner of uſe of the teſtator 8 
Zoods; and namely, let him beware that he do not ſell 
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any goods, or kill any cattle of the deceaſed. Swix. 
72. 

: Further, although a perſon hath not meddled with the 

goods of the teſtator, and is therefore not compellable; 

yet if a legacy be left to him, he may be compelled to 

ſtand to the executorſhip, or elſe to loſe his legacy, 

Gb/. 469. a 

The refuſal to take upon him the executorſhip cannot 
be by word only ; but it muſt be entred and recorded in 
court, Swin, a. 443. 

And when an executor hath once adminiftred, he can- 
not afterwards refuſe to prove the will, and take upon him 
the executorſhip; and in that caſe the ordinary ought 
not to accept ſuch a refuſal, but to compel him to prove 
the will, and take upon him the executorſhip. Yet if 
the judge doth admit one to adminiſter, notwithſtand- 
ing his having been formerly refuſed, it ſhall ſtand good, 
Swin. 2 443. 

9. An executor of his own wrong is ſuch as takes upon 
him the office of an executor by intruſion, not being con- 
{tituted by the teſtator or deceaſed, nor (for want of ſuch 
conſtitution) ſubſtituted by the ordinary to adminiſter, 
Fent. 171. 

If a man gets goods of an inteſtate into his hands after 
adminiſtration is actually granted, it doth not make him 
executor of his own wrong; but if he gets the goods 
into his hands before, tho' adminiſtration be granted af- 
terwards, yet he remains chargeable as a wrongful execu- 
tor, unleſs he delivers the goods over to the adminiſtrator 
before the action brought, and then he may plead plene 
adminiſtravit. 1 Salk. 313. ; 

An executor of his own wrong cannot bring an action; 
for he cannot ſhew the teitament containing his name, 
as he ought, Br. Adminiſtrator 8. 

Neither can he retain for his own debt or legacy, M. 
527. Poph. 125. 

But he renders himſelf liable to the action, not only of 
the right executor, but alſo to the ſuits of the teſtator's 
creditors; yet ouly ſo far, as the goods which he ſo 
wrongfully adminiſtered amount unto. Swin. 339. Har. 
Juſtin. 87. Viner. Executors. E. a, 4, 5. 

So alſo, it is ſaid, he ſhall be ſued for legacies, as well 
as a lawful executor, Noy, 1 
But if be doth lawful acts with the goods, as paying of 
debts in their degrecs, it ſhall alter the property again 

the 


Mills. Probate. 


the lawful executor ; as if he pay juſt and honeſt debts, 


| the rightful executor ſhall not avoid that payment, It is 


true, the rightful executor may maintain againſt him an 
action of trover ; but he ſhall! only recover in damage ſo 
much as the wrongful executor hath milapplied, By 
Holt chief juſtice. 32 Med. 471. 

But Mr Wentwortn is of opinion, that albeit ſuch 
payment ſhall ſtand good as againſt other creditors, yet 
it is not good as againſt the rightful executor or admini- 
ſtrator: for then any ſtranger might uſurp the office of 
exccutor, and take from him that liberty and election, to 
prefer wh:ch creditor he will in firſt p-yment; y.a, might 
take from the executor power to pay himtelf > fore others, 
in caſe there w: re a debi"due to him, which would be un- 
reaſonable, Went. 182. 

And as he himſelf is liable to the ſuit of the lawful 
executor, creditors, or legatees; fo alſo, in caſe of his 
death, are his executors or adminiſtrators liable, by the 
ſtatute of the 30 C. 2. c. 7. altho' in cther caſes, a per- 
ſonal wrong dieth with him that did it. And altho' he 
hath obtained probate, yet if upon appeal ſuch probate 
ſhall be annulied and made void, acts done by him, pend- 
ing the appeal, ſhall not be good. As in a caſe, M. 5 An. 
Ia the common pleas. An action was brought by the 
plaintiff, as executor, for money due from the detendant 
to his teſtator, The defendant .pleads, that another per- 
ſon was appointed executor to the teſtator, and proved his 
Will, and that he the defendznt had paid him part of the 
money in ſatis faction of the whole, and that the ſaid per- 
lon on receipt thereof diſcharged the defendant, The 
plaintiff replied, that the probate granted to the other per- 
lon was afterwards upon appeal annulled by ſentence in 


the eccleſiaſtical court, and the will by which he was 


made execu'or adjudged to be forged, and the will by 
which the plaintiff is appointed executr allowed, On 
demurrer, the qu:i{tion was, whetner p.yment 19 one who 
Was executor de facto, and had probace of the will, was 
good to bind tne rightful executur. And the court gave 
judgment, that it was not. And by Trevor chie: juſtice : 
An executor derives all his auchurity trom the teſtator 
himſelf; and, as ex-cutor, without any thing more, he 
has the power of ditpoſing of the {tate of tne teſtator, of 
releafing a debt due o the teſtator, and the like. True 
It is, beiore an action bre ugut, a Drodate is neceſlary; 
but that is only requilite to aſcertan the court that the 
Plaintiff is executor and has a right to bring his act.»0, 
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not to give the plaintiff any title or intereſt to the eft;# 
of the teſtator. If the teſtator appoints no executor, 9 
dies inteſtate, the adminiſtrator is appointed by the orgj. 
nary, and derives his authority from him; and therefor 
if adminiſtration is granted, all acts by him as long as the 
adminiſtration continues in force are good, and even tho 
it be afterwards repealed. But there is a difference taken 
(6 Co. 18.) when an adminiſtration is repealed upon: 
citation, or upon an appeal, If it is upon an appeal, which 
ſuſpends the adminiſtration, all zQs after ſuch ſuſpenfivh 
are void: If it is repealcd upon a citation, all the acts cf 
the adminiſtrator, till the repeal, are good; for by the 
citation the grant of the adminiſtration is not ſuſpended; 
thereſore if the adminiſtration be repealed, all acts done 
by an adminiſtrator which a rightful adminiſtrator might 
have done, ſhall be allowed, for in them he acted in the 
place of the e admin! Rrator. But it is otherwiſ: 
in the caſe of an executor; for the probate of the will 
gives no authority at all to him; and therefore if he i; 
nut the rightful executor, he has no authority ; and 1 
would be unteaſonable, that a perſon who has no autho— 
rity ſhould diſpoſe of the intereſt of another. The right- 
ful exccutor has not only a truſt or authority to admini- 
ſter the goods of the teſtator, but alſo an intereſt annex- 
ed to the truſt. And therefore the property of all the 
goods, after adminiſtration, is compleatly veſted in him, 
And conſequently, the diſpoſition by another perſon c 


the goods of the teſtator, or releaſe of his debts, is a dil 05 
poſition of the intereſt of the rightful executor, and c 
therefore ſuch diipoſition doth not bind him, And this 
caſe is not like the caſe of an officer, who officiated 1 
without legal authority, as the deputy of the deputy of 2 tl 
ſteward; for rightful acts done by him are good : for he th 
is an a de tacto, and in the immediate and open exe- fu 
cution of his office, and the parties did not know whe- 10 
ther he had authority or not. — And he ſaid, in this cal: af 
of an exccutor ſome miſchict indeed may poſſibly happen; 65 
but it would be a more general inconvenience, if 2 a 
wronoful executor ſhould be allowed to diſpoſe of the I 
right and intereſt of a rightful executor. Comyns. 150. 
Anonym. 0! 
10. VWhere there are divers executors named in the a: 
will, and ſome of them do refuſe, and others of them t! 
prove the teſtament ; they who refuſe may after at their i 
pleaſute adminitter, notwithſtanding ſuch refuſal before n 
the ordin?zrty. 9 Co. 37. Bacon's Uſe of the Law, 101: 9 


Furt. 212, 
And 
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And this is what in the ſpiritual court is called a dou- 
ble probate; which is in this manner: The firſt that 
comes in, takes probate in the uſual form, with reſerva- 
tion to the reſt, Afterwards, if another comes in, he 
alſo is to be ſworn in the uſual manner, and an ingroff- 
ment of the original will is to be annexed to ſuch pro- 
date in the ſame manner as the firſt; and in the ſecond 
grant, ſuch firſt grant is to be recited, And ſo on, if 
there are more that come in afterwards, 

For notwithſtanding their refuſal at firſt, they ſtill 
continue executors; and at any time during the lives of 
their companions, they may prove the will, they may 
pay debts, make releaſes, and they muſt be joined in all 
ſuits where the co-executors are plaintiffs, becauſe they 
ate all privy to the will; but not where they are defend— 
ants, becauſe the plaintiff in the action is not bound by 
law to take notice of any but thoſe who have proved the 
will, Stoin. a. 444. 

For the king's courts have always uſed to allow the pro- 
bate of ſome of the executors, to enable them all to ſue 
actions: ſo that the probate of the teſtament doth not 
gire to them any intereſt or title either to things in action 
or in poſſeſhon, for they have all their title and intereſt 
by the teſtament, and not by the probate: but yet with- 
out the probate, the judges allow them not to ſue actions, 


9 G. 38. 
[tis bolden, that he which did refuſe the executorſhip, 
cannot aſſume that office after the death of his fellow exe- : 


cutor, Sin. 320, 418. 

But in the caſe of Houſe and Lord Petre, Dec. 19. 
1700, Before the delegates : The common lawyers held, 
that if ont executor refuſeth before the ordinary, and 
the reſt prove the will, yet at common law, he who re- 
tuſed may at any time come in and adminiſter; and thy” 
te never acted whilſt his companions were living, yet 
after their death he ſhall be preferred before any other 
executor made by a co-ex-cutor z altho' the civilians 
beld, that by their Jaw the tenunciation was peremptory. 
I Salk. 311. 

11. It a man maketh two executors and dieth, and Where one exe- 


one of them proveth the will in the name of them both, on 
* . 


againſt the wiil or the other; this is not any adminiſtra— 
ton for him who contented not to the probate : but he 
may plead ne ungue executor ; for the probate maketh him 
* if he coth not adminiſter. x MRoll's Abr. 
918. 


12. Swinburne 
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Whacs ail; 12. Swinburne ſays, when all the executors named jy 
fuſe ; adraini- the teſto ment do refuſe: it is lawful tor the biſhop «© 
{tration to be ordinary to commit adminiſtration, and to annex the will 


be ſue 
goods 


e to the letters oft ' adm: 11tration 53 and the adminiſtrator eg 
ſhall have 2Giizn, and mey adminiſter the goods of the _ 
deceaſed, as if he had died inteſtate 3 «nd their autio. (>=, 
rity or act done is good and effectual in the law in be hy 
mean time, until the executors undertake the executor. ſoa ; 
ſhip; for then the ordinary may revoke the adminiſtn. ar 
_ — by him committed. Swin, 380, 383. 1 Rell; eta 

So allo if a men make an executor, but this is not * 
known, or is conccal.d : che ordinary may grant adm ni. hp 
tration, and this ſho!! be good until the other prove the = 
will. 1 K, Hr. 907. 2 

Aud ſo in ke manner, if the perſon be diſabled to be net 
executor, or no exccutot at all be named in the will, hart 
Stoin. 380. 48 

But (iord Coke ſays) if they all refuſe before the ordi- why 
nary, and the ordinary commit auminiltration to another, har 
there they cannot adminiiics afterwards, 9g Co. 37. 8 

And by lord chancellor Ta. :t, in the caſe of Robinſm hs 
and Pett, E. 1734. Where there are two executors, aud Wil 1,5, 
one renounces, he is Fill at liberty, whenever he pleaſes, Wit. ne 


to accept of the executorſhip ; otherwiſe, if both te. aigra 


nounce, ind ihe ordinary commits adminiſtration to aro- 7 

ther. 3 P. Vill. 251. | nur: 

Within what 13. Regularly [that is, by the civil law}, teſtaments Nute! 
1 ought to be infiouated to the official or commiſſary of por c 
the biſhop of the dioggſe, within four months next after in tre 

the teſtator's death. Swin. a. 47. time 

What the ere 14. And the executor, for goods.of the teſtator taken place 
cutor may do from him, or a treipats done upon the leaſe land, or 4 And 
before probate. diſtraining or impounding of goods or cattle, may main- vast 
tain, before the will be proved, actions of treſpaſs, or te- Wc; d: 

plevin, or detinue ; for theſe actions aitle upon the exc» We. 

cutor's own poſſeſſion. Went. 34. remo 

But before the proving of the will, an executor can- any 0 


not maintain a ſuit or action of debt, or the like: 
and the reaſon is, for that therein he muſt ſhew forth of dh 
the will proved under the ſeal of the ordinary. Men. bort 
34 | 


And in general, an executor is a compleat executo! Bc... 


before probate, to all purpoſes but bringing of actions; 
ſo that he may releaſe an action, aſſent to a legacy, ma) 


be debt 
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de ſued, may alien or otherwiſe intermeddle with the 
ods of the teſtator, 1 Salk. 201. 

For by adminiſtring, the executor hath accepted of and 
ken upon him the whole adminiſtration before the pro- 
hate ; and is thereby intitled to receive all debts due to 
the teſtator 3 and all payments made to him are good, and 
ſhall not be defeated, altho' he ſhould die and never prove 
the will. 1 Salk. 306, 307. 

Alſo the executor may in convenient time after the 
teſtator's death, enter into the houſe deſcended to the 
heir, for the removing and taking away of the goods, ſo 
25 the door be open, or at leaſt the key be in the door: 
and this ſeemeth to be underſtood of the door of each 
room, For altho' the door of entrance into the hall and 
parlour be open, the executor cannot by that juſtify the 
breaking open of the door of any chamber, to take the 
goods there; but only may take thoſe in the rooms which 
be open. And this ſeemeth to be proved by the caſe of 
the cheſt with evidences : which, it is ſaid, the executor 


. 4 w2> — = - 


„ WE may take, and put out the deeds, delivering them to the 
| heir, that is to ſay, the cheſt being unlocked. Now a 
chamber or other room within the houſe locked is an in- 
'v Wcloſure of better reſpect than a cheſt. But if the goods 
be not removed within convenient time, the heir may 
* Wciſtrain them as damage feaſant. Mint. 9a. 
10 T. 5 Ja. Stodden and Harvey. Treſpaſs : Upon de- 
murrer, the caſe was; Leſſee for life of a houſe and paſ- 
p ture land dies; his executors ſuffer his cattle to go there 


for fix days after his death, and then removed them ; and 
in treſpaſs, juſtify for that time: averring, that in that 
time of fix days they could not procure any other land or 


en place to put in the cattle. Whereupon it was demurred, 
And whether that were a convenient time to remove them 
n. vas the queſtion, And the court ſeemed to incline, that 
© Wir days is but a convenient time for the removing of their 
** Wattle: and the law allows a convenient time for their 
* removing, eſpecially it being averred, that they had not 


any other place to remove them unto. But for a fault in 
" the plea, wherein he pleaded a leaſe of the houſe, but not 


8 WM fo: the plaintiff. Cro. Ja. 204. 

2 In like manner, the executor before probate may be 
| ſued for the debts of the teſtator ; unleſs he refuſed the 

4 txecutorſhip in due manner ſo as adminiſtration may be 


de b nted, and ſo there be ſomebody ſuable for the teſtator's 
debts. Wentw. 36. . 
f 0 


of the land. in the declaration mentioned, it was adjudged 
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So a bill for diſcovery of effects may be brought befyre 
probate: As in the caſe of Dulwich college and Jaſnſæ, 
E. 1688. A bill for a diſcovery of the perſonal eſtate 
was brought before the will was proved, the will being 
controverted in the ſpiritusl court. And this was pleaded 
to the bill; but over-ruled : a diſcovery being for the he. 
refit of all perſons intereſted, and peceſſaty for the pre. 
ſervation thereof, And ſuch diſcoveries have often been 
ordered, pendente lite in the ſpiritual court. 2 ern, 49. 
And in the caſe of an adminſirator, a court of equity 
will allow of a bill brought by an adminiſtrator befure 
adminiſtration is actually taken out: as in the caſe d 
Fell and Lutwidge, Feb. 3. 1740. The widow brought 
a bill for recovery of the effects of her late huſband, and 
did not take out adminiſtration till aſter the bil] brought, 
It was objected, that the bill was brought too early. By 
the lord chancellor Hardwicke : It is very true, that this 
would have been an exception in an action at law; bu: 
it is not ſo to a bill brought in this court, And theex- 
ception was over-ruled. Bernard, Cha. Ca. 320. 
Ordinary to cite 15. By the 21 H. 8. c. 5. 7% ordinary, or other perſm 
the executor to having authority for probate of teftaments, may convent beſurt 
e ene , perſons named executors of any tejtament, to the intent ty 
prove or refuſe the teſlament, as they might do heretofore. 

And by the 1 Ed. 6. c. 2. All ſummons and citations er 
other proceſs eccleſiaſtical, in all cauſes of probates of teflaments, 
and commiſſuns of adminiſiraticns of perſons deceaſed, ſhall lt 
made in the name and with the ſtile of the ting, as it is in 
writs original or judicial at tle common law ; and the tejit 
thereof ſhall be in the name of the archbifhsp or biſhop or othir 
having ecclejiaſtical jus iſdiction; and the commiſſary, official, 
er ſubſtitute exerciſing jurijdiftion under him, ſhall put li 
name in the catatiin or proceſs after the ite. ſ. 3. 

And the ordinary may ſequeſter the goods of the de- 
cea{cd, until the executors nave proved the teſtament : 
ſo may the metropolitan, if the goods be in divers dio— 
ceſes. Swin. a. 477, 478. 

And it the exccutors do not appear upon the procels, 
the ordinary may excommunicate them. But they may 
pray time to adviſe; and the ordinary may grant in the 

mean time letters ad colligendum bana defundti. Treatiſe 

of Eq. 109, 
"FRET SER 16. On the other hand (inaſmuch as the executor, tho 
compel che or- he may be ſued, and pay debts, and releaſe an action, het 
nee cannot have an action, before probate) the ordinary ! 
bound to prove the will; and if the executor accept, and 
deſire probate, and is reſuled by the ordinary, a writ wil 


£9 
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re go from the temporal courts, to compel him to proceed 
n, to probate, where the will 1s not controvert-d ; and that, 
te notwithſtanding an appeal to the delegates, as it was in 
8 the caſe of Dunkin and un, M, 26 C. 2. in which ſuch 
J' writ was granted to the prerogative court. Gib/. 469. 
B But if the validity oi tne well is conteſted, it is a ſuf- 
. fcient anſwer by the ordinary to a writ of mandamus, to 
n return, that a ſuit 1s depending before him concerning 
9. the ſame, and not yet determined. Bur, Mang. 2295. 
ty 17. The manner and form of proving teltaments. is of Manger of prove 
re two forts: the one is called the vulgar or common form; ins the will, 
of the other 1s termed. the ſolemn form, or form of law, 
it Sin. 448. 
id The vulgar or common form is more compendious or 
. brief than tne other: tor atter the death of ihe teſtator, 
7 the x cutor pretenteth the teſtament to the judge; and 
is in the 2blence, and without ciang or Calling of ſuch as 
1; have intereſt, produceth witnefles to prove the ſame; 
** who teſtiiy ing upon their oaths viva voce, that the teſta- 
ment exhibited 1s the truc whole and laſt teſtament of the 
1 party dec-aſed, the judge doth thereupon (and ſometimes 
re upon lefler p:oof) annex his probate and ſeal to the teſ- 
ty tament, whereby the ſame is confirmed, Sin. 448. 

It is not neceſſary to the proof of a written will, that 
er the witneſles hear it read, ſo as they can depoulz that the 
if teſtator declared before them, that the (elf ſame writing 
t now produced is ar was his laſt will and teſtament. God. 
"MW 6. J. 66. 
it ini P. Will. 741. It is ſaid, that in proving a deviſe 
ir of ands, the proper way is, that the witnels ſhould 
' not only prove the executing the will by the teſtator, 
1 and his own ſubſcribing in his preſence; but likewiſe 

that the reſt of the witnefles fubtciived their names in 
e the tcſtator's preſence: and ſo one witneſs proves the full 
: execution of the will. 
0- But in the calc of Townſend and Foes, May 9, 1748; 

at the Rolls: A bill was preterrcd by the legatees to 
87 have the real eſtate ſold for the payment of their le- 
ay gacies which were charged thereupon, againſt the heir 
be at law of the teſtator who is an infant, and to have the will 
le eſtabliſned. There were three witnefles to the will all 
| now living, but only one has been examined, who proved 
0 the execution of tt, and the atteſtation of the other 
et two witneſſes, But Forteicue maſter of the rolls re- 
iS fuſed to eſtabliſh the will, without the examination of all 
0 tic witnelles; for it is a rule, that all the witnelles, if 
. living, 
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living, muſt be examined to prove the will: Beſide, 
the heir at law is, in this caſe, an inrart; who if gf 
age, has a right to cryſs-examine all the wirneſſes. And 
as no admiſhon of this fort can be received for an intamt, 
this court muſt protect his right, and theref:re mut 
inſiſt upon all thoſe requiſites which he would hae z 
right to inſiſt upon if he were of, age, and capable of 
making a defence for himſelf. 1 J/l/en, 216. 

So in Ogle and Co, Dec. 10. 1748; Upon a bill fo 
eſtab].ſhment of a will and performance of the truſt, it 
was objected, that only two of the witneſſes to the will 
were examined, and ſome account ought to be given why 
the th:rd was not, as that he could not be found, or the 
like. Lord Hardwicke held it neceflary to the eſtabliſh. 
ment of a will; for if after the decree the heir at 
law ſhould controvert it, the court would order aa in. 
junction: nor did he care to make a precedent to the 
contrary ; for if this other witneſs were called, he might 
ſay ſomething material againſt it: and therefore ordered 
it to ſtand over till the third was examined, 1 Ves. 
177. : 

75. 12 G. 2. Creft and Paulet. On a trial at bar in 
ejectment, the defendant made title under a will, the at- 
teſtation of which was in theſe words, fezned, ſealed, pu. 
liſhed, and declared, as and for his laſt will and teſſament, in 
the preſence of us, A, B, and C. The will was in 1723 
and the witneſſes were all dead, and their hands proved in 
common form, But then it was objected, that this was 
not an execution according to the ſtatute ; and the hands 
of the witneſles could only ſtand as to the facts they had 
ſubſcribed to, and ſigning in the preſence of the teſtator 
was not one. But the court, on the authority of a caſe 
in the common pleas, ſaid it was evidence to be left to 
Jury of a compliance with all circumſtances, And a vet- 
dict was given for the will. Str. 1109. 

Generally, by the civil law, the teſtimony of two wit- 
neſſes is required; and if in the probate of a will the tel. 
timony of one witneſs is diſallowed in the eccleſiaſticil 
court, a prohibition lieth not: for that court having ju- 
riſdiction of the matter, hath it alſo as to the manner of 
proof and proceedings. 2 Raoll's Abr, 300. 

But Dr Godolphin ſays, where there is no controverly 
or diſpute touching the will, there the ſingle oath of tht 


executor alone is ſuthcient for the probate thereof in com- 
mon form, Gad. O. L. 65, 


And 
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And thie, it is ſaid, is the practice throughout the pro- 
vince of Canterbury, But withia the province of Vork, 
it hath been uſual (tho* now diſcontinued in ſome of the 
dioceſes) to (wear alſ> one witneſs to the will. 

Waen the teſtament is to be proved in form of law, it 
is requiſiie that ſuch perſons as have inerelt, that is to 
ſay, the widow and next of kin to the deceaſed, to whom 
the adminiſtration of his goods ouzht to be committed if 
he had died int-tftate, are to be cited to be preſent at the 
probatl n and approbation of the te{tamer't; in whoſe 
pr: ſence the wil! is to be exhivited to the judge, and pe- 
tition to be made by the party which piccerreth the will, 
and enacted for the receiving ſwearing and examining of 
the witneſſes upon the ſame, and for the publiſhing or 
confirming thereof: whereupon witneil-s are received and 
ſworn accordingly, and are ex-1;ned every one of them 
ſecretly and ſeverally; not only upon the allegation or 
articles made by the party producing them, but alſo upon 
Interr00ations miniſtred by the adv«ile party, and their 
depoſitions committed to writing : afterwards the ſame 
are publiſhed ; and in caſe the proof be ſufficient, the 
judge doth by his ſentence or decree pronounce for the 
validity of the teſtament. .Swin. 448, 449. 

Which difference of form in proving the will, worketh 
this diverſity of effet“; namely, that the executor of the 
will proved in the abſence of them which have intereſt, 
may be compelled to prove the ſame again in due form of 
law; and if the witneſſes be dead in the mean time, it 
may endanger the whole teſtament, eſpecially if ten years 
be not paſt ſince the probation, whereby neceſlary ſo- 
lemnities are preſumed to have been obſerved : whereas 
the teſtament being proved in form of law, the executor is 
not to be compelled to prove the ſame any more; and 
altho? all the witneſſes afterwards be dead, tne teſtament 
doth (till retain its full force. Swin, 449. 

But probably this word ten in figures may have been 
miſtaken for thirty; for Dr Godolphin ſays, The will 
being proved only in common form, it may be queſtioned 
at any time within thirty years next aſter, by common 
pinion, before it work preſcription. God. O. L. 62. 

And this proving of the will in ſolemn form is for the 
moſt part at the inſtance of ſome perſon who deſiteth to 
invalidate the ſame ; In which caſe, his proctor, at the 
time of exhibiting the will, ought to accept the contents 
thereof ſo far forth as it maketh for the benefit of his 
client ; otherwiſe if avy legacy is given to him in the 
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will, he ſhall loſe it for his general impugning of the wil. 
1 Ought. 21. 

And in ſuch cafe, where an executor hath been ca!l-4 
to prove the will by witneſſes, and hath fully proved it; 
if the party who cauſed him to do this, ſhall not, after 
publiſhing the atteſtation, except aginſt the will or the 
witneſſes, nor propoſe any matter to, hinder the paſſing ot 
ſentence for the validity of the well, the judge doth ng 
uſually condemn him in coſts; But otherwile it is, if he 
ſhall propoſe ſuch matter and fail in the proof; for then 
he will be condemned in coſts, at Icaſt from the time gf 
ſuch propoſal. 1 Ought. 20. 

But where the parties intereſted do not call the executir 
to prove the will in ſolemn form, yet the executor him 
ſelf may cauſe the will to be proved in this manner : Az 
where an executor hath the greateſt part of the goods of 
the deceaſed bequeathed unio himſelf, and he doubtcin 
alter the witneftes ſhall be dead, that the wile or children 
or other kindred of the deceaſed will conteſt the validity 
of the will, he'may cite them in ſpecial, (and all others 
pretending intereſt in general, and ſo is the uſual prac- 
tice), to ſee the will proved by the witneſſes; which be- 
ing done, the will ſhall not be ſet aſide atterwards (p:o- 
vided there hath been no ::recularity in the piocels} when 
the witnelics are dead, 1 Ot. 20. 

Were the executor is infirm, or lives at a great di 
tance, it is uſual to grant a commition tu fome gtate 
clergymen in the ne! y0urnood, to adminiſter the Cats, 
and perſorm the other requfſites for granting probate df 
the will. So alſo in the granting of adminiſtrations. 
Ought. 322. 


Beſides theſe forms of proving teſtaments above recit:0, 
which are referred to that kind of probation which is ca— 
led the publication of ihe tefament; there is yet anolhet 


form doth reſpect written or cloſed teftaments, in the 
making whereof the civil law did require that the wi 
neſſes ſhould put to their fſeals: and after the draih of the 
teſtator, at the opening of the written or cloſed teltament, 
the ſame law did alſo r:quire that the ſame witnetis ſhould 
be called by the magiſtrate to acknowledge their ſeals, 
or to deny the ſealing. But as we do not obſcive that 
ſolemnity of the c vil law in the ſealing of the teſtaments 
by the witneſſes, no more do we obſerve that ſolemnly 
which the civil law requireth in opening of te amens 
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ſealed; unleſs this may ſeem to have ſome reſemblance 
with this third form about the opening of the teſtament, 
which is enacted by the ſtatute of the 21 HF. 8. c 5. which 
faith, that rhe biſhop, erdinary, or ether perſon having auth 
rity to take probate of teſtaments, ſhall upon the delivery of the 
ſeal and fign of the teflater, cauſe the ſame ſeal to be defaced, and 
thereupon incontinent redeliver the ſame ſeal unto the executor 
or executors, without claim or challenge thereunto to be made. 
ſ. 5. Swin. 450. 

Dr Swinburne ſays, if a teſtament be made in writing, 
and afterwards be loft by ſome caſualty ; yet if there be 
two witneſſes [that is, in the caſe of goods and chattels] 
which did fec and read the teſtament written, and do re- 
member the contents thereof, theſe two witneſſes ſo de- 
poſing of the tenor of the will, are ſufficient for the proof 
thereof in form of law; fo that they be otherwiſe as well 
in reſpect of their ſkill as of their integrity, greater than 
all exception, and ſpecially ſome other likelihoods con- 
curring therewithal to make their teſtimony more credible, 
Sin. 450. | | 

If an executor proves a will of a perſonal eſtate, where- 
in one of the legacies is forged, the executor in ſuch caſe 
hath no remedy in equity; but ought to have proved the 
will, with ſpecial reſervation to that legacy. Plume and 
Beale, 1 Peere W. 388. 2 Vern. 8. 17. In which caſe, 
the forgeries are to be decreed againſt in the eccleſiaſtical 
court, and the will engrofled without them, and ſo an- 
nexed to the probate, 


18, By a conſtitution of archbiſhop Stratford: After the Executor'soatlt 


to render a juſt 


teſtament ſhall be proved according to cuſtom before the ordinary; 
the execution or adminiſtration of any g1ods ſhall not be com- 
mitted, but to ſuch as ſhall faithfully promiſe, to render a juſt 
account of their adminiſtration, when they ſhall be thereunta 
duly required by the ordinary. Lind. 177. 


Shall faithfully promiſe] And that by oath, faith Lind- 
wood ; which may be before the adminiſtration. Lind. 
177. | | 
And Swinburne ſays, in what manner ſoever the teſta- 
ment be proved, the executor beſore he be admitted by 
the ordinary to execute, and before he have the will un- 
der the ſeal of the ordinary, is to promiſe by virtue of his 
oath, to make a true account when he ſhall be thereunto 
lawfully called by the ordinary. Swin. 451. 

By the ancient canon law, a proctor having a ſpecial 
proxy, might make oath inſtead of the executor or admi- 

Var, IV. P niſtrator, 


account. 
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niſirator, and ſwear upon the ſoul of his client; but gon 
by Canon 132, it is ordained, that foraſmuch as in the pro. 

bate of teſſaments and ſuits for aumin tration of the good; 6 
per ſons H irg inteſtate, the cath uſually taken by pretlers of 
courts in animam conttituentis is found to be inconvenient; 

therefore from henceforth every executor or ſuitor fir 4 
n:/?ration ſhall perſonally repair to the judge in that behalf er 
his ſurrogate, and in his own perſon (and not by prector) tale 
the oath accuſtomed in theſe caſes. But if by reaſon of ſich. 

neſs or age or any other juſt let or impediment, he be not all: 
to make bis perſonal appearance beſore the judge; it ſhall ly 
lawful for the judge (there being faith firſt male by a credilli 
perſon, of the truth of his ſaid hindrance or impediment) t1 
grant a cogmiſſimm to ſome grave eccleſiaſtical perſon, abiding 
near the pariy aforeſaid, whereby he ſhall give power and 
authority to the ſaid eccleſiaſtical perſon, in his flead, to ni— 
nifler the accu/lomed oath abeve mentioned to the executor ir 
fuitor for ſuch adminiſlration, requiring his ſaid ſub/lituts, 
that by a faithful and truſiy meſſenger he certify the ſaid judge 
truly and faithſully what he hath done therein. 

Which oath, to be adminiſtred to the executor, is uſu- 
ally in this fare: „ You ſhajl ſwear, that you believe 
*< this to be the true Jaſt will and teſtament of A. B. 
% deceaſed ; that you will pay all the debts and legacies 
of the deceaſed, as far as the goods ſhall extend, and 
6 the jaw ſha}! bind you; and that you will exhibit a 
os true, full, and perfect inventory, of all and every the 
„goods, rights, and credits of the deceaſed, together 
«« with a juſt and truſt account, into the regiſtry of the 
6 court of when you ſhall be lawfully called 
„ the:eunto, So help you God.” 

13. By the ſame conſtitution of archbiſhop Stratford; 
after the teſtament fhall be proved according to cuſtom before th 
ordinary, the execution or adminiſtratian of any goods ſhall not 
be cormulted but to ſuch as are able and if need be ſhall give 
Lale. cut ſecurity, to render a juft account of their admini/tra- 
tion, when they ſhall be thereunto duly required by the ordinary. 
Lind. 177. 

And T indiwood herevupon obſerveth, that it ſeemeth 
hereby that the ordinary may remove the executor ap- 
po'nted by the teſtator, from the adminiſtration, eſpe- 
cially where there is juſt cauſe, as where he cannot give 
ſecurity for a due account. Lind. 177, 

And Swinburne ſays, the executor (if it be behoveful) 
ſhall enter into bond, to make a true account when : 

ins 
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ſhall be thereunto lawfully called by the ordinary, Sin. 
51. 

But in the caſe of the Kino and Sir Richard Rains, A. 
10 V. A mandamus was ditefted to S: Richard Raines 
to command him to grant probate of tne will of Edith 
Pinfold to one Richard Watts, win was male executor 
of it. Sir Richard Raines makes return to it, and ade 
mits, that Edith Pinf-14 made her will, and Watts ex- 
ecutor of it; but ſays turther, that it clearly and judi- 
cially was proved and appeareth to him, that Watts is 
worth nothing, but abſconds for debt; and therefore that 
it is lawful to him to defer the granting of the provate, 
until Watts find ſufficient ſecurity to perform the intent 
of the will, And it was argued by Sir Bartholomew 
Shower, Mr, Montague, and Dr Waller the king's advo- 
cate general (a civilian), that this return was good, and 
that a peremptory mandamus ouzht not to be granted. 
Ani Dr Waller ſaid, thit in fan the caſe was thus: 
Edith Pinfold made her will, and Richard Watts her ne- 
phew her executor, and deviſed to him 1001 fora legacy, 
and ſome cattle; ſhe deviſed a!ſo to Baines her brother 
soo I, and the reſidue of her perſonal eitate to the ſon of 
Baines: the will was brought by Baines to the prerova- 
tive court to be proved ; and it was oppoſed by one Hunt— 
iey, but the cauſe was not promoted at all by Watts; 
ſentence paſſed in the prerogative court, tor Bains; upon 
which Huntley appealed to the delegates, and the ſen— 
tence there was confirmed; whereupon the will was re- 
turned into the prerogative court, and then Watts claimed 
probate: but upon examination it appeared to the judge, 
that he was an inſolvent and neceſlitous man, and hag re- 
ceived his legacy, and therefore the judge required cau— 
tion; upon which Watts obtained this mandamus, and to 
it the judge made this return, which {by Dr Waller) is 
good: For if there is any default in the judge in the ad- 
miniſtration of his office, it is a proper ſubject for an ap- 
pral; for this will, being of chatiels, is [together of 
eccleſiaſtical cognizance ; and therctore as che ſpiritual 
Judge ſhall determine concerning the validity of the will, 
lo he ought to make a judgment, whether he ought to 
grant probate of it or adminittration, or if the executor- 
ſhip be conditional, as it may be, whether the convition 
be performed, or che like: in all which cafes, if he makes 
a falſe judgment, the proper remedy is by appeal, and not 
to come in this manner for remedy to the king's bench. 
He argued further, that the judge hath done nothing in 
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this caſe but what he ought to do; for in ſuch caſcs he 
may properly require caution. In the time of the heathen 
emperors, the teſtaments were repoſed in the colleges of 
the poriifices; and from the time that the emperors became 
chriſtian, the biſhops were intruſted with them. Now 
the civil law was, that ſecurity ſhould not be demanded 4; 
herede, which at that time included what we now call ex. 
ecutor, unleſs he was inſolvent z and then it was lawful 
to demand caution or ſecurity, But after this, the canon 
law followed : and then they made uſe of the word exe. 
cutor, which was before included in the word heir : and 
of them there are three ſorts; firſt, legitimus, to wit, the 
ordinary; ſecondly datus, namely, he whom the ordi- 
nary appoints, and he always gives ſecurity ; thirdly, 60%, 
tamentarius, who came inſtead of the heir, which is he 
whom we call executor by way of pre-eminence. And 
then, as the heir before, if he was inſolvent, always gave 
caution ; ſo for the ſame reaſon, an inſolvent executor al- 
ways gives cautien, Jo ſay the truth, there is a differ- 
ence made, when the teſtator knew at the time of the 
making his will, that the perſon whom he conſtituted ex- 
ecutor was then inſolvent, and when the executor is be- 
come intolvent by matter ex pe face; but at what time 
Watts became infolvent, doth not appear in this caſe; 
and therefore to juſtiſy the acting of a judge, the court 
Will intend, if it be material, that he became inſo) vent 
ines the death of the teilatrix, rather than at the time of 
the will made, In Lind. 167. it is ſaid that no religious 
perſon {hall be executor, unleſs his ſuperior takes care to 
give Caution for the due execution of the will, and for the 
joſs that may happen by his adminiſtratign ; and Lind- 
wood gives the rcaſon ct it, becauſe it appears that ſuch 
a perſon is inſoivent ; which proves that inſolvent perſons 
ought to give caution. 90 Lind. 177. before the execu- 
tor be admitted by the ordiaary to execute the will, he 
bought to take an oath (which is the conſtant practice, and 
yet no mention is found of ſuch oath, before that which 
theſe conſtitutions in Liadwood make of it; and yet be- 
fore the late ſtatute, if quakers refuſed to take ſuch oath, 
no probate of any will uſed to be granted to them)—and 
need be, ſays Lindwood, he ſhall give ſufficient caution. 
Lo the tame purpoſe Swinburne ſays, that the executor, 
if it be behoveful, ſhall enter into bond, To which Sit 
Partholeomew Shower added, that if an executor is non- 
compos, the ordinary is not bound to grant probate to 
him ; becaule he hath an apparent diſability to — 
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the will; which ſtrongly reſembles this preſent cafe. 
Alſo, he ſaid, that if the executor refuſes to take the 
oath, this amounts to a refuſal of the office, and the or- 
dinary may grant adminiſtration with the will annexed, 
Why then ſhall not the refuſal to give ſecurity, amount 
to a refuſal of the office of executor ; ſince there is no 
poſitive law, that in ſuch caſe the ordinary ſhall admini- 
ſter an oath, more than in this caſe that he ſhall demand 
caution ? Further he ſaid, that altho' mandamus's are 
granted oftentimes to compel the granting of adminiſtra- 
tion, becauſe they are founded upon the act of parliament 
which appoints the granting of adminiſtrations: yet one 
cannot find any precedents of mandamus, to compel the 
judges at the civil law to execute their law, which ſeems 
to be the preſent caſe, Againſt this it was argued by 
Mr Northey and Mr Eyre, that the prerogative court 
cannot in ſuch caſe require caution, for the ſame reaſons 
that the court afterwards gave for the ground of their 
judgment, and therefore unneceſſary to be repeated—— 
And by Holt chief juſtice; Wills and teſtaments are of 
eccleſiaſtical cognizance, not by force of the civil or canon 
laws (for they bind no farther here, than as they have 
been received here) but by the law of the land. Then 
if the eccleſiaſtical courts proceed to inlarge the power of 
the judge, contrary to that which the common law al- 
lows, the king's bench will prevent all ſorts of incroach- 
ments. As if an executor be ſued in the eccleſiaſtical 
courts to make diſtribution, he not being refiduary lega- 
tee; though that were allowed by the canon Jaw, yet the 
king's bench would want a prohibition to ſtay any ſuch 
(uit; for all ſuits for diſtribution were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
made them lawful, Dr Waller ras not quoted any ca— 
non law, that the ordinary in ſuch caſe ought to take cau- 
tion; and the common law will not permit him to exact 
{xcurity, for the inſolvency of the executor. For ſup- 
poſe in this caſe (as the fact is) the executor will not 
pive ſecurity, and yet will not renounce the executor- 
tip; the ordinary cannot compel him to give ſecurity. 
What muſt be done? Tho” a refuſal of the oath amounts 
to a refuſal of the office of executor (becauſe the oath is 
allowed by the common law, for it is proper to take a 
promillory oath, that he will execute the office juſtly, 
which he is going to execute) yet the refuſal to give ſe- 
Curity will not amount to a refuſal of the office of exe- 
cutor: becauſe it is againſt common right, to require 
P 2 collateral 
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collateral ſecurity. Then the teſtament will continue in 


! 
forc & ; the ordinary cannot grant acminification with the 4 
w.il cer phe ; and ſo there will be a failure of juitice, no are 
body being capable to ne the teſtator's creditors. One lu 
half of what one finds in Lindwood 1s not the law of the 1 
land. And as to the caſe of reiigious perſons, objedted all 
out of Lind wood, he laid, that it a monk be made an ex- 10 
ecutor, he cannot accept the ofhet W thout leave of his th 
ſuperi-r; and then if the ſuperior gives him leave to be eff 
ex2cutor, without giving viner Collateral ſecurity, the ori 
ſujcrior by his leave given is become fecuri:y ; and if the an 
monk commits a deva/lavit, the ſuit ſhall be agaluſt the wi 
abbot and the monk, and the execution will be of the ty 
goods of the houſe. - And Turton jultice agreed with 
Holt chief juſtice in every thing. —3ut Rokeby jullice W 
ſcemed to be of opinion, that the grievance iu the pres ec 
ſent caſe would be properly rc medizd dy appeal. And he 1 
ſaid, that in the province of Tolk ſecurity was always be 
given upon the granting of the prubate of a will, without oy 
any diſpute made about it, Upon which a day was given 
to Dr Waller, to certify the king's bench, by producing K 
precedents, whether the practice had been in the prero- p 
gative court to take caution in ſuch caſe, At which day n 
no precedent of it being ſhewn, nor ſatisfaction thereof il 
given to the court, Holt chief juſtice, with the concur- 
rence of the other judges, prongunced the opinion of e 
the CUUINTL, Lata Perem pDtiory mandamus ought to be grant- J. 
ed in this caſe; becauſe the eccichaſtical court cannot t 
require caution in this caſe: 1. For whea a man is made h 
executor, no body can add qualihcations to him, other r 
than thoſe which the teſtatur has impoſed ; but he fhall : 
be who, and in what manner, the teftator ſhall judge t 
proper. 2. Tiacex:cutor has a temporal rivht of which f 
he is barred by the retufal of the probate, inaſmuch as 
he cannot before probate fue ip Weſtminſter hall, 3, 
Thcre are na precedents in the canon law to warrant 
this; and the prectice has been always contrary. And 
if any cates happen, in whica equity may be rcquilite, 
there is another channel nete, where it runs, without 
reſorting to the ſpirituel court, namely, the chancery. | 
And a peremptory mandamus was granted. —And the | 


reporter ſays, Mir Robert Eyre told him, that the lord | 
chancellor Somers Well approved of this relulution. I. 
Jam. 301. 
But 158 all, this adjudication proceeds upon a ſup- 
ſition, that there is no canon law which requireti ſuch 
cn uton, 
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cantion, and Lindwood's authority alone was not judged. 
ſucient in this caſe, But the aforeſaid conſtitution of 
archbiſhop Stratford is undoubtedly a part of the canon 
law, which requires, that they ball give ſufficient ſecurity, if 
ned be, In the province of York, bond hath been uſu- 
ally given. But perhaps this might ariſe from the cuſ- 
tom within that province, which continued down until 
the fourth year of king William, of referving out of the 
effes of the deceaſed a rateable part for the wife and chil- 
dren, which the teſtator could not diſpoſe of by will; 
and conſequently, as to ſo much, It was an inteftacy, 
which in ſome caſes amounted to one half, in others to 
two thirds, of the whole perſonal eſtate. | 

And in the caſe of Fiikes and Dicmiuigue, T. 13 G. 2: 
where the executor was under the age of 17 years, the 
court allowed a bond given by the adminittrator with the 
will annexed, during the minority of the executor, to 
be good at common law, and not obtained by coercion. 


Str. 1137. | 
20. All this being done, the biſhop's officers are to 
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keep the will original, and certify the copy thereof in out. 


parchment under the biſhop's (cal of office; Which parch- 
ment fo ſealed is called the will proved. Bacen's Uſe of 
the L. 160. 

21. By the2& 3 An. c. 4. In order to render it more 
eaſy for the clothiers an others to borrow money upon 
land ſecurity for the promotion of trade, it is enacted, 
that a memorial of all wills and deviſes in writing, where— 
by any honours manors lands tenements and heredita- 
ments, within the Veſi Riding of the county of York, may 
be any way affected in Jaw or equity, may at the elec- 
tion of the party or parties concerned, be regiftred in 
ſuch manner as by the ſaid act is direcd : and every deviſe 
by will of the honours manors lands tenements or here- 
citaments, or any part thereof, contained in any memo— 
rial ſo repiſtred as aforeſaid, that ſhall be made and pub- 
lified after the regiltring of ſuch memorial, ſhall be ad- 
judoed fraudulent and void againſt any ſunſequent pur— 
chaler or mortgagee for valuable conſideration ; unleſs a 
memorial of ich will be regiſtred as aforeſaid, But this 
nut to extend to copyhold eſtates, nor to leaſes at rack 
tent, nor to any leaſe not exceeding twenty one years 
nete poſſeſſion goeth along with it. 

uy the 5 An. c. 18 there are ſome further regulations 
concerning the fame, 


24 The 


Regiſter of wills 
in particular 


places. 


216 


Probate of a 
vi of lands, 
not evidences 


IUills. Probate. 


The ſtatute of the 6 An. c. 35. containeth regulations 
to the like purpoſe for ihe E Riding of the ſaid county 
of York: Which ſame regulations are alſo extended tg 
the Leſi Riding, in aid of the two former acts. 

By the 7 An. c. 20. The like for the county of Aid. 
dleſex. 

By the 8 G. 2. c. 6. The like for the North Riding of 
the ſaid county of York. 

And by the 25 G. 2.c. 4 Further regulations with re. 
ſpect to the county ef Middleſex. 

22. The probate of a will, or a copy of the will out 
of the repiſter of the ſpiritual court, are not to be allow. 
ed as cvidence in the caſe of lands. Die and Palbil. L. 
Raym. 744. 

H. 7 G. 2. Morſe againſt Roach and others, In the 
chancery : Before the year 1718, the method was to de- 
liver out a will of land to be proved at trials, or on com- 
miſſions, upon ſecurity, Since that, the regiſters have 
refuſed to deliver out the will, but inſiſt upon being paid 
for attending with it; and where it was wanted at a dil 
tance, their demands did run very high. In this caſe an 
order was made (upon producing three precedents) that it 
ſhould be delivered out on fſccurity ; it being 2 bill 
brought by creditors and legatees, who were not likely to 
ſuppreſs it. Sr. 961. 

Nov. 23. 1738. Frederick and Aynſcombe. A will was 
executed at Bullogne; and proved here in common form, 
and depoſited in the prerogative court of Canterbury. One 
of the witneſſes reſided at Bullogne. On a bill brought 
to perpetuate the teſtimony to the ſaid will, it was moved, 
that the regiſter of the prerogative court, or the record 
keeper, might be ordered to deliver out to the defendant 
the original will, on his giving a reaſonable ſecurity to 
return the ſame, after the ex mination of the witnels at 
Bullogne. And it wes directed by the lord chancellor 
Hardwicke, that the defendant ſhould be at liberty to 
take out a commiſhon to examine his witneſs at Bullogne; 
and it appearing that the defendant was the only devilce 
who could claim any real ettate under the will, he order- 
ed the will to be delivered out by the proper officer to a 
perſon to be named by the detendant, on his giving le- 
curity to be approved of by the prerogative court, to te- 
turn the will in three months. He ſaid, if the defend- 
ant had not been the ſole deviſee of the real eſtate, but 
there had been other perfons under the will intercited in 
it, and they had refuſed their conſent, he would not 
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bare made this order; betauſe the taking a will out of 
the kingdom is different from any former caſes, they hav- 
ing gone no further than ordering them to different parts 
of England. 1 Mthyns. 627. 


23. The ſeal of the eccleſiaſtical court (as to goods propate of a will 


and chattels) doch authenticate the will, and is not to be of goods and 
chatrels, how 


far evidence, 


contradifted ; becauſe, as there is no way in the tempo- 
ral courts to prove the will relating to chattels, it muſt 
go on in the ſpiritual court, and the determination muſt 
there be final. For the temporal court cannot make a 
judgment concerning the will, contrary to what was 
made in the eccleſiaſtical court; and therefore if a pro- 
bate is ſhewn under the ſeal of the ordinary, they cannot 
e;ve in evidence that the will was forged, or that another 
perſon was executor; but they may give in evidence, 
that the ſeal was forged, or that there were bona nota- 
bilia, becauſe it is not in contradiction to the real ſeal of 
the courts, but it admits the ſeal, and avoids it. And 
ſince the eccleſiaſtical court hath now the probate of wills 
ſettled by cuſtom, the temporal court cannot prohibit 
them in their inquiries whether the teſtator was compos 
mentis or not, or whether the will be revoked or not, be- 
cauſe that is neceſlary for authenticating the will, Str, 
671, 672. | 
"Ad by Holt chief juſtice; the judge of the ſpiritual 
court is the only proper judge to determine the validity 
of wills for things perſonal, and therefore the probate is 
undeniable evidence to a jury: and he ſaid he remembred 
a caſe in the time of lord chief juſtice Kelyng, where an 
executor brought an action, and at the trial produced the 
probate, and the defendant's counſel offered to prove, that 
the ſuppoſed teſtator died inteſtate; but Kelyng chief 
juſtice told them, that the probate was evidence uncon- 
trovertiblez and with him concurred the other judges, 
and fo it hath been always held ſince. L. Raym. 262. 
But yet it is held that if the probate of wills and grant- 
ing adminiſtrations be traverſed or denied in the king's 
courts, and iſſue joined, that the ordinary did not com- 
mit adminiſtration to ſuch a one, or that the teſtament'js 
not proved before the ordinary, or that he whoſe will is 
proved before the ordinary died inteſtate, or that he of 
wiole goods adminiſtration is granted as of one inteſtate 
made a will; in theic and the like caſes it is held, that 
certificate ſhall not be made by the ordinary, but that it 
{hall be tried by jury: and the reaſon given for it is, that 


probate of wills and granting adminiſtration Wr 
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did not belong to the eccicltaſtical cognizance, but wen 
given to them of later times; ; and that therefore nothir. 
but the probate and granting adminiſtration, which were 
given to them, doth appertain to their juriſdiction ; but 
the trial thereof is not given to them, but is left to the 
trial of the common law. G1b/. 465. 9 Co. 40. 

But before this time (in the 31 £1.) in caſe of refuſy 
or no refuſal, how it ſhould be tried; this diſtinction wi; 
laid down: where the iſſue is, whether the executor w 
refuſe before ſuch a day, or after, there the trial ſha! 
by jury ; ; contrary, where the iſſue is upon refuſal] ne 
rally, because the refuſal is before the ordinary as a judge, 
And the ceſe then before the court being this, “ That 
e the biſhop certified that he did not refuſe, whereas: in 
4e truth he had refuſed betore the commiſſary;“ the court 
held, that they could not write to the commiſſary, ſince 
the biſhop and not he was the officer unto the court to 
that purpoſe, and that the party could not aver againſt 
the certificate of the biſh»p any more than againit the 
return of the ſheriffs. G1:3/. 468. 

A. 8 G. | he King againſt Vincent and others. Indict. 
ment for forging a will relating to a perſonal eſtate; and 
on the trial a forgery was proved : but the defendants pro- 
ducing a probate, that was held to be concluſive evi- 
dence in ſupport of the will. Str. 481. 

7. 12 6. The King and Rhaaes. The defendant exhi- 
bited a will in doctors commons as executor, and demand- 
ed probate. After a long conteſt there, it was determin- 
ed in favour of the will; and upon appeal to the dele— 
gates, the ſentence was confirmed. Afterwards, the 
parties who had been concerned in-cooking up the will, 
fell out among ſt themſelves about the diviſion of the eſtate; 
and thereupon it came out, that the will was forged ; and 
upon full affidavits of the forgery, a commiſſion of te— 
view (which it was agreed wa, the only method to bring 
the matter over again) was granted by the lords juſtices: 
and an indictment was alſo found for the forgery, and 
fivod icady for trial in the king's bench. Upon motion 
for a habeas corpus ad teſl ſicandum, Raymond chief juſtice 
declared, that he would not try the cauſe, For there be- 
ing yet a ſentence {ubtl;iting in favour of the will, and the 
GA, dity of that being now put under a proper examina— 
tion; he did not think it fitting to determine the properiy 
by an inaictment, which would come on mote properly 

atter the tenience was reverlcd, Str. 703. | 

In the caſe of S: Leger and Adams ; Holt chief juſtice 
ſaid, Without doubt the regifter's bock in the ſpiritual 
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zurt is good evidence to prove that there was a will, al- 
tough it be loſt. L. Ry. 731. 
Fa in the caſe oi Shepherd and Shorthaſe, H. 7 G. 


nete tae probate is loſt, an ©xemplification of it from 


tor act of the ſpiritual court hath been -allowed as evi- 


once of the will being proved. Str. 412. 
H. 8 IV. Hoe an: Netthorpe. It was held by Holt chief 


Mila that tac 095 Of the P14 teota 6 it] 15 gd evis 
' 


lence, whe:e the will itielf is of chattels, for there the 


q hae is an original taken by authority, and of a pub- 
k nature; otherwiſe, wher- the will i« of things in the 
rzlty, becauſe in ſuch cate the ecci-faſtica] courts have 
no authority to take probates, therefore ſuch probate is 
but a copy, and a copy of it Is no more than he copy of 
a copy. 3 Salk. 154. 

By the ttatute of the 4 u. c. 16. intitled, An act for 
the amendment of the law, and the better ee of 


Juſtice, No advantage or exception ſpall be taken of er for the 


Gf ; 170 ledging the bringing into court letters teſlamentary 
tat the ccurt Hall gibe judgment according to the very right of 
the cauſe, ww*thout regarding any ſuch imperfections emiſſions 

od defect, or any "ther matter of (ike nature, exce/t the ſame 
be ſpectalij and particularly ſet dun and ſhewn for cauſe 
Amurrer. 


By the 31 Ed. 3. ſt. 1. c. 4. II bereas the miniſlers Fee for probate 


ef | [hays and other ar dind ies of Holy church, take of the people 


piwnus and cur agenus fine, for the provate of teſt.iments and 


{ir the making of acquittances theres; the king hath charged 
the archbiſhop of Canterouty und the «ther bijhyps, that they 
cauſe the jame tg be amended ; and if ther d nit, it is accord- 


eu, that the kiig ſhall cauſe to be inquired hy his juſtices of 


ſuch op pre ions, and extor ſions, to hear them and determine 
tem, as well at the tirg's ſuit, as at the ſuit of the party, as 
in «id time hath been uſed, 
Aua conititution of archbiſhop Mepham ; For the inſi— 
mation of the teflament of a poor perſon, the inventory of whoſe 
"is ſhall not exceed 100 s, nothing ſbal. be demanded, Lind. 


ro A 
a, = 


And | by a conſtitution of archbiſhop Stratford: Ve or- 
dain, that for the probation, or approbation, or inſiuuation 0 
2 e taments whatſoever, nothing at all ſhall be taken by the 
gabs or cther ordinaries + but we permit 6d and no more ta 
b baten by clerks writing ſuch inſinuations, for their labour, 
uit rf the inventory of the goods of any perſon deceaſed do ex- 

4 the um of 30 5 in the computation, dnd da not extend to 

1005; 
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1COs; the biſbeps, er erdinaries, or perſens deputed by lien, 
and auditing the accounts, or other miniſlers aſſiſiing then | 
the auditing of ſuch accounts, fhall not take for the acccunt, wi 
doing all things concerning the ſame, and letters of acquituny 
or ether litters whatſ,cver, above 12d, And if the ing. 
tories contain ihe ſum of 100 5 or more, and leſs than 200, 
they ſhall not tate above 3s. But if they contain the ſang 
20 | or more, and leſs than 601; they ſhall not take abny ;, 
F they contain the ſum of to | or upwards, and leſs tha 
100 /; they ſhall have 10s and ns mere. If they contain th 


above 205. And ſo for every 501 further, they ſhall tih, per) 
beſides the ſaid ſum of 20 5, the ſum of 10 5 and no mire, By tam 
we permit the clerks, for every letter of acguittance which thy WM un 
fhall write in ii Huh, 10 take 6 d avove the premiſſe ir ſuc 
their labcur. And if any perſon in any the coſes an u 
fholl take above the ſum before ordained, in money or «hr Wi 1 
things; he ſhall pay double within a month to the fabrick af th: 
cathedral church. And biſhops neglecting te pay the ſame uin 1% 
the time limited, ſhall be prohibited ab ingreſſu eccleſiæ; au 570 
the other inferiors neglecting the ſame as aforeſaid, ſhall be ſu | 
ſpended ab officio et beneficio, until they hall pay the ſant the 


Probation] That is, taking the proofs. Lind. 181, Ml “, 


| bat 

Approbation.] That is, the decree for the validity of ti: WW in; 
teſtament. Lind. 181. qu 
Inſinuation] That is publication thereof amongſt tht 1 
acts of the judge. Lind. 181. Fi 
Do exceed the ſum of 30 s in the computation] Lindwotl » 
ſeems to reſent this conſtitution, as arbitrary and unte- 2 


ſonable; and obſerves, that the officers of the court wn 


left at liberty to demand what they would, when thc l 5 
ventory was under 205, Lind. 181. 15 

For ther labour] But if it ſhall happen that witacts of 
are to be examined, and their depoſitions to be taken 11 w 


writing ; it ſeemeth that for this they ſhall be revarc: 
be ſides, according to the quantity of their labour, An 
the ſame is to be underſtood, if the teſtament be len? i 
writing; and it be to be regiſtred, that then the rege 
mal] ieccive a reaſonable ſatisfaction. Lind. 181. 
By the 21 H. 8. c. 5. it is enacted, that Nothing jt 
ho demanded received nor taten, by any biſhop ordinary dle 
Geacon chancellar commuſſary official or any other perſon or f#!)" 
wha ſhall have potwer to take or receive probation inſinuativ" 
eMprobatien of tejlament er teſlaments, by himſelf or then 
I 
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, iy Lis er their regiſſers ſcriles praiſers ſummeners appara- 
„en ut or by any ei ber of their miniſters, for the probation infinu- 
nt, en and afpprobation of any leſtament or teſſaments, or fer 
u riting, ſecling, praiſing, regiſtring, fines, making of inven- 
inn. re, and giving acquittances, or for any other cauſe con- 
200 cerning the ſame, where the goods of the teſtator or perſon fo 
ſun IR %ig de not amount early over and above the value of 100 3, 
ve 5:8 except only to the ſcribe to have for writing of the probate 6 d, 
n for the commiſſion of adminiſtration «f the goods of any 
ain th man dying inteſtate not being above the like value of 1COs 
t 14 cor, 64; and that nevertheleſs the biſhop ordinary or other 
| tak, perſon having power to take the probation or approbation of teſ- 
„ by taments refuſe net to approve any ſuch teftament, being lawfully 
> thy WY 1:ndered or offered to them to be proved or approved, ſo that 
© fo WW ſuch teſtament be exhibited to him or. them in writing, with 
rejaid wax thereunto affixed ready to be ſealed, and that the ſame 
ati tament be lawfully proved before the ſame ordinary (before 
of th the ſealing) to be true whole and the laſt teſtament of the ſame 
vin 1/ator, in ſuch form as hath been commonly accuſlomed in that 
a ebalfe 1. 2. 

be ſis And when the goods of the teſtator do amount over and above 


ame, the clear value of 100 5, and de not exceed the ſum of 401; 
that then they ſhall not for the probation inſiiuation and appro- 
bation of any teſtament or teſtainents, or for the regiſtring, ſeal- 
f the ing, writing, praiſing, making of inventories, giving of ac- 
quittances, fines, or any other thing concerning the ſame, take 

| the er cauſe te be taten of any perſon but only 3» 64d, and not 
above; hereof to be to the biſhsp or ordinary or other per- 
ſn having power to take the probation or approbation of ſuch 
| teflement, for him and has miniſters 2s 64, and not above 
* and 12.4 reſidue of the ſaid 3s 6 d, to be to the ſcribe for re- 
gifting the ſame. And where the gnods of the teſtator, or perſon 
fo dying, do amount above the clear value of 401; that then 
they ſhall not take for the probation infinuation ard approbation 
b ef any teſlament er teſlaments, or forthe regiſtring, ſealing, 

n 11 writing, praiſing, making of inventories, fines, giving of ac- 


I, 


rcel quitlances, or any thing concerning the ſame probate of a teſta- 


And ment, but only 5 5, and net above; whereef to be to the ſaid 
2 il biſhop ordinary or other perſon having power to take the pre- 
ilk bation of ſuch teſtament, for him and his miniſters 2s 6 d, and 
nt above; and 25 Gd rejidue of the ſaid 5 5, to be to the ſcribe 
for regiſtring the ſame ; or elſe the ſame ſcribe to be at his li- 
berty to refuſe the 25 Cd, and to have for writing of every ten 
lines of the ſame teſtament, whereof every line ta contain ten in- 
ches, one penny. ſ. 3. 

And that every ſuch biſhop or ordinary, or other perſon hav- 
ng power to take probation of teſiaments as aforeſaid, their re- 

giſlers 
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giſters ſcribes and miniſters, Mall approve inſinuate ſeal and „, 


gifler from time 19 time the ſaid teſiament, and deliver the m etoſ 
ſealed with the ſeal of their office, to the executor or execyty fequ 
named in any ſuch teſlaments, for the ſaid ſum or ſums ton exac 
ſaid, and in manner and form as is above rehearſed, with an. Gibf 
venient ſpeed, without any frufiratary delay. ſ. 3. U 
And if any perſon ſpall require a copy of the ſaid teſanu on? 
fo proved, or of the ſaid inventories ſo made; that then t, muc 
ſaid ordinary or ether perſons having authority ts take pralat t mor 
teſtaments or their miniſters, fhall from time to time with c. rule 
venient ſpeed, without any fruſtratory delay, deliver or cat: | beit 
be delivered a true copy or copies of the ſume, to the fail porien lays 
fo demanding the ſume; taking fer the ſearch and fer the mal. | 
ing of the copy of either of the jaid teſtament or in venta, bit ſha] 
only fach fee as 1s before rehearſed for the regiflring of the ſad of © 
teſlament; or elſe the ſcribe or regiſter to be at his eledien ar! 105 
liberty, to have for every ten lines thereof, being of the protur- 10 
tion before rehearſed, one penny. ſ. 5. cou 
Provided, that where any perſon or perſons having porter t 
take probate of teſtaments, have iſed to take les ſums of mir 0 
than is above ſaid, for the provation of te/taments or comm: ſe ry 
fit of admin:/trations, or other caufe concerning the ſuit Hl 
they ſhall take and receive the ſame as before this act they hut Me 
uſed to take, aul not above. 1. 6. wi 
And every biſhnp ordinary archdeacon chancellor comm:/ſary A 
official and other perſon having authority to take probate of ,. * 


taments, their regiſters ſcribes praiſers ſummoners afparatir; 
and all other their miniflers whaiſoever they be, that ſhail di w ſo 
attempt or cauſe to be dune or attempted againſt this at? in ay 
thing, fhall forfeit for every time ſo offending to the party ovitu 
ed in that behalf fo much money as any ſuch perſon above di fu 


ſhall take contrary ts this preſent aft; and over that ſhall fir. = 
fFeit 101, whereof one mitety ſball be to the king, and the allet at 
morety to the party grieved that ſhall ſue for the ſame in any i - 
the king's courts : but that cue of them, which ſhall incur ir . 
fall into the danger of ſuch penalty or forfeiture, ſhall be charge 0 
only for himſelf, and none of ihem to be chargeable to that fe- 7 
nalty for others offence. 1. 7. ; þ 
S. 2. Or for any «ther manner of cauſe concerning the ſam 
And it maketh no difference, whether the probate be 2 
written upon the teſtament itſelf, or upon a tranſcrip! : 
ingroſſed; and in this latter caſe, if a greater fee be taken p 
by the judge on account of ingroſſing, this is within the b 
prohibition of the ſtatute, as was adj udged in the caſe d y 


Rouſe and Real where the fee taken did amount to 45 19; 
and 
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and it was ſaid, that if the executor require] any to in- 
oroſs the teſtament, he may agree wich him, whom he 
requireth to doit, as he can; but the judge ought not to 
exact any fee on that account due to him. 4 Infl. 336. 
Gibſ. 485. vs 

Upon the whole, Dr. Gibſon obſerves, that it is agreed 
on all hands, that the fc8s given by this act are become 
much too ſmall, by the great alteration of the value of 
money, and the piices of things; and therefore now the 
rule is, the known and eſtabliſhed cuſtom of every place, 
being reaſonable : which, as he hath been inſormed (he 
ſays), hath been adjudged a good rule. Gib/. 487. 

By Can. 132. it is ordained, that no judge or regiſter, 
ſhall in any wiſe receive for the writing drawing or ſealing 
of any ſuch commiſſion (as in the ſaid canon before is men- 
tioned) above the ſum of 6s 8d, whereof one moiety 
to be for the judge, and the other for the regiſter of the 
court. 

And by the ſtatute of the 26 H. 8. c. 15. Poraſmuch 
a divers of the king's ſubjefts inhabited within the archdeacon- 
ry of Richmond in the county of Yori, have been of long 
lime fore and grievouſly exatted and impoteriſbed by the perfons 
vicars and others ſuch as have benefices and ſfiritual promotions 
within the ſame, as by taking / every perſon when he dieth, 
in the name of a penſion or of a pertion, ſometime the ninth 
part of all his goods and ſometime the third part, to their open 
mpaveriſhment ; it is enatled, that ne manner of ſpiritual per- 
ſon or others who ſhall have any manner of bencfice or «ther ſpi- 
ritual promation within the ſaid archdeaconry, ſhall in no wiſe 
aſe levy demand or take after the deceaſe of any perſon, any 
ſuch portions or penſions, nor any other demand or duty in the 
name or lieu of the ſame, on pain of a ræmunire; but that 
all the king's ſubjetts of the ſuid archdeacomry, and their execu- 
tors and adminiſtrators ſhall be ordered intreated and uſed for 
their goods and chattels after their deceaſe, in like manner as is 
unained in the flatute of the 21 H. 6. c. 5. for probate of 
teflaments, and none otherwiſe : any uſe, cuflom, bull, compo- 
ein, preſcription, or ordinance hereteſore obtained or uſed ta 
the contrary nstwithlanding. | 

And by the 31 G. 2. c. 10. No ecccliſiaſtical court, or 
am perſon whatſacver, under any pretence, ſhall tate more than 
Is for the ſeal, parchment, writing and ſuing forth of the 


to the widow or children, father er mather, brother or ſiſter, 
ef any inferior officer, ſeaman, or marine, dying in the pay of 
tus najefly's nauy, and for the pains trouble and expence attend- 
ng the ſuing forth of ſuch prabate or letiers of adminiflraiion, 


105 4% 


probate of any will, ar any letters e admini/iration, granted 
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unleſi the goods do amount to the value of 20 1; nor mort ths 
2 5, unleſs the goods do amount to the value of 401; nor ww, 


than 35, unleſs the goods do amount to the value of 601: An br 
in all caſes where it ſhall be neceſſary to ine commiſſions, . te 
ſwear the widotus or children, father or mother, brother or fil hi 
ter, being executors or adminiſtrators of ſuch inferior officer, b. 
ſeamen or marines ; no eccleſiaſtical court, or any perſon wha ti 
ſoever, under any pretence, ſhall take mire than 15, for th 
ſeal, parchment, writing and ſuing forth of any ſuch commij. 
fon, and for the pains trouble and expence attending the ſan, 
wnlefs the goods do amount to 201; mr more than 25, un 
the goods do amount ta 401; nor more than 35, unleſs the gd d 
as amount to 60: On pain of forfeiting 591 to the par 
grieved; to be recovered, with full coſts, by action of debt bil . 
plaint or information, on any of his majeſty's courts of record u k 
Weſtminſter, or elſewhere. ſ. 23. . 
Stamps. 25. By the ſeveral ſtamp acts; for every ſkin or piece b 
of vellum or parchment or ſheet or piece of paper on a 
which ſhall be written any probate of a will for any eſtae 
above the value of 201, ſhall be paid a ſtamp duty ef , 
10 8s: except of common ſcamen or common ſoidiers ſain : 
or dead in the ſervice. If the eſtate is of 1001. value, an 
additional ſum ſhall be paid of 20 8s; if of 300 J. value 
408. 


Copy of a will 3d. N 
Executor dying» 26. If the executor die inteſtate, the teſtator alſo from 
that time ſhall be deemed inteſtate, and adminiſtration 
may be committed in this caſc of the goods not admin! 
ſtred. Swin. 382. 1 Roll's Abr. g07. 

But if the executor maketh an executor and dieth; bis | 
executor ſhall be executor to the firſt teſtator, in calt 
there be no executor. Swin. 329. | 

And if the executor of an executor aſſume the admini- 
ſtration of the firſt teſtator's goods, he cannot afterwards 
refuſe the adminiſtration of the goods of the Jatter teſta- 
tor; but he may accept the latter, yet refuſe the form! 
T. 17 J. Weilfe and Heyden. Hutt. 30. 

But an executoꝛ's executor ſhall not be admitted to ad- 
miniſter the goods of the firſt teſtator, where the firſt ext- 
cutor refuſed to adminiſter, or died betore probate; vr 
leſs the reſiduum bonorum, after the debts paid, be giv 
by the will to the firſt executor. Dyer 372. 

E. 4&5 P. & M. Two exceutors, one of them 


proved the will, the other refuſed before the m_— 
4 | : 


Inventory, or any copy thereof, 15s. 6d. | 
\ 
{ 
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who thereupon granted adminiſtration to the other, who 
made his executor, and died; and that executor alone 
brought an action of debt, for a debt due to the firſt 
teſtator: and adjudged, that the action did lie; for tho” 
he who refuſed might adminiffer at any time, yet it muſt 
be in the life time of his companion; and he being dead, 
that election is gone. Dyer, 160. 


II. Of the adminiſlration of inte/tates effeFs. 


HIS matter concerning the adminiſtration of in— 

teſtates effects, ſo far as the fame hath reſpect 
unto peculiar juriſdictions, bona notabilia, Proceſs in the 
king's name, the oath in animam coaltituentis, admini— 
{ration by commiſſion, and the ſecs of adminiſtration of 
ſramens effects, hath been treated of already in the law 
concerning the probate of wills. 
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1. As to the difpofition of inteſtates effects, and grant- Power of the 
ing adminiſtration, it is plain, that by the common law, »dinary. 


and before the ſtatute of the 13 Ed. 1. ſt. x. c. 19. here 
JHOwIng, the ordinary had the abſolute diſpoſal of in- 
tellates efieQs. 2 Bac. Abr. 398. 

But lord Coke thinks, that this was granted to him by 
ſome particular conſlitutions; and therefore ſays, that 
enciently the kings of England, by their proper officers 
were wont to take the goods of inteſtates into their hands. 
9 C2. 36. 

And there are ſeveral inſtances, in Madox's hiſtory 
of the exchequer, where the king iſſued a mandate to his 
ofticers, to attach the goods of divers perſons who died 
inteſtate. Mad. Exch. 237. 

But this ſcemeth to have been only in caſe where they 
were indebted ty tne king; who by the law was to be 
3 before the other creditors; ; according to the ſta- 

of magna charia, c. 18. which enacteth as follows: 1f 
— that haldeth of us lay fte do die, and our ſheriff or bailiff do 
ſhew cur letters patents of our ſummens for debt, which the 
dead man did owe to us ; it Shall be lawful ti gur ſheriff or 
bailiff ta attach and inroll all the goods and chattels of the dead, 
being found in the ſaid fee, to the value of the ſame debt, by 
the fr ht and teſtimony of lawful men, ſo that nothing thereof 
ſoall te taken away, until we be clearly paid of the debt. 

But ſo much as remained over and above the king's 
debt, or if noth! ng was owing to the king, then the 
whale was in the ſole power of "the ordinary to diſpoſe, 


Voi. IV. 2 And 


228 


them well diſpoſed and adminiftred. 2 Infl. 397. 
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And therefore if a man died inteſtate, neither his wife, 
child, or next of kin, had any right to a ſhare of his 
eſtate, but the ordinary was to diſtribute it according 
to his conſcience to pious uſes; and ſometimes the wife 
and children might be amongſt the number of thoſe whom 
he appointed to receive it; but however, the law truſted 
him with the ſole diſpoſition. 2 Bac. Abr. 398. 

The firſt ſtatute that abridged the power of the ordi- 
nary herein, was the aforementioned ſtatute of the 13 E. 
1. ft. 1. c. 19. by which it is enacted as followeth; 
Whereas after the death of a perſon dying inteſtate, which i 
bounden to ſome other for debt, the goods come to the ordinary 
to be diſpoſed ; the ordinary from henceforth ſhall be bound 1 
anſwer the debts as far forth as the goods of the dead will n- 
tend, in ſuch fort as the executors of the ſame party ſhould 
have been bounden, if he had made a t:flament. 


Dying inteflate] There be divers kinds of inteſtates; 
one, that maketh no will at all; another, that maketh a 
will and executors, and they refuſe, in this caſe he dieth 
guaſi intelatus, and theſe are within the purview of this 
act. Therefore the ordinary is the perſon whom the law 
appointeth to have the charge or adminiſtration of the 
goods and chattels of the party that dieth inteſtate, cr 
guaſi inte/latus. And juſtly did the Jaw in this caſe ap- 
point the ordinary; for the law preſumed, that he who 
had the care of his ſoul in his life time, would after his 
death have care of his temporal goods and chattels, to {ce 


TLVhich is bounden to ſome «ther for debt] This is not only 
intended of an obligation or deed in writing, but howlo- 
ever he was charged in law, as for rent upon a leaſe, or 


upon an aſſumpſit, or the like. 2 It. 397. 


For delt] This act is not Hnly intended of that which 
is properly a debt, but of all duties, covenants, or juſt 
cauſes of action, ſuch as might be brought againſt execu- 


tors. 2 [nft. 397. 


The goods come to the ordinary ta be diſpoſed) So that this 
ſtatute doth not give this power of diſpoſing, but fſup- 
poſeth it in the ordinary; the ſtatute being as to this, in 
afhrmance only of the common law. 5 Co. 83. 

zut unleſs ſome of the goods or chattels came to tht 
hands end poſſeſſion of the ordinary, he was not to de 
charged by the common law; but if they came to his 
4 Lands, 


na = oo» mn wo © re © ee „ 
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hands, and he ſhould neither adminiſter and pay the debts 
and duties himſelf, nor commit them over to the kin and 
friends of the inteſtate that would, the common law did 
charge him, and ſo doth this act which is made in affirm- 


ance of it. 2 In. 397. 


Goods came to the ordinary] If a man die inteſtate, and a 
ſtranger taketh the goods: the ordinary ſhall not have an 
action of treſpaſs tor taking of them (unleſs he had 
taken them into his poſſeſſion), But the executor or ad- 
miniſtrator before ſeizure may have an action of treſpaſs, 


2 Infl. 397. 


Come to the ordinary] Neither can the ordinary have any 
action of debt, covenant, or any other action which be- 
longed to the inteſtate 3 but thoſe to whom the ordinary 
committeth adminiſtration may have all theſe actions by 
the ſtatute of the 31 Ed. 3. (hereafter following); but 
before that ſtatute, there was no remedy by law given to 
the adminiſtrators, to recover thoſe things in action. 
21%. 397, 398. 

But by the common law, an action of debt did lie 
againſt the adminiſtrators, but it was by the name of ex- 
ecutors until the ſaid ſtatute of the 31 Ed. 3. 2 Inf. 398. 


Ti the ordinary] If the ordinary take goods of the in- 


teſtate, being out of his dioceſe, he ſhall not be charged 
as ordinary by this act; becauſe he taketh them of his 
own wrong, and not as ordinary, in which right he is to 
be charged by this act. 2 /. 398. 


Ordinary] That is, not only the biſhop, but every one 
that is in ſtead of the biſhop, in this matter of taking care 
and cognizance of the goods of inteſtates; as archaeacon, 
chancellor, commiſſary, official, and thoſe who have pe- 
culiar juriſdiction. Some of whom having, from time to 
ume, accidentally omitted their title or ſtile of juriſdic- 


tion in the letters of adminiſtration by them granted, have 


ccaſioned various conteſts in the courts of common law, 


concerning the validity of adminiſtrations executed in 


virtue of ſuch letters; as the judgments upon the validity 
or invadility of them have b.en alſo various, The enu- 
meration of which is not material; ſince there is one ſafe 
ſhort and plain rule (viz, the inſerting in all ſuch letters 
the ſtile of juriſdiction; as well as the name of the ordi- 
nary) which being obſerved, is a ſecurity for ever againſt 


all ſuch conteſts, Gib/. 478. 
Q 2 And 
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Ordinary may 
be compelled, 
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And not only an ordinary or guardian of the ſpirituz]. 
ties or others that be in the place of the ordinary of right, 
are within this act; but alſo ſuch as uſurp the place, and 
are in poſſeſſion by wrong, are to be charged by this aq, 


2 In/l. 298. 


To be diſpoſed) If it be demanded what intereſt the 
ordinary hatin in the goods of the perſon inteſtate, which 
come to his hands: it is anſwered, that he hath ſuch an 
incereit, as the edminiftrator to whom adminiltration is 
committed during the minority of an executor, to the 
behoof and profic of tac executor, and not otherwiſe, nor 
in other manner, 80 es the ordinary may agminiſter for 
the good of the inteſtate, but cannot give the goods of 
the inteſtate, ur do any thing to his prejudice, 2 . 
398. 


The ordinary from henceforth fhall be lound! If goods of 
the inteſtate come to the hands of the ordinary, and he 
dieth, altho' the words be that the ordinary ſhall be bound, 
yet his executo:s or adminiſtrators ſhall be charged in an 
action of debt; for when this act bindeth the ordinary, 
by conſequence his executois or auminiſtrators are bound, 
But if the ordinaty commit adminiſtration to one, and he 
taketh the goods into his poſſeſſion and dieth, no action 
lieth againſt his executors. 2 14. 398. 

If the ordinary take goods into his hands of the in- 
teſtate, and after commit adminiſtration, and the ordinary 
retaineth the goods; he ſhall be charged, notwithitaud- 
ing the committing of adminiſtration, 2 1ſt. 398. 


Shall be bound to anſwer ] At the common law, the ordi- 
nary might have had treipaſs for goods taken out of his 
poſſeſſion; but no action did lie againſt the ordinary: 
but now by this ſtatute, an action lies againſt him; but 
he cannot have action by this ſcatute. 1 Roll, Abr. gob. 

2. If adminiſtration is denied by the ordinary, to the 
perſon who is intitled to it; a mandamus will go from 
the temporal courts to grant it: except a controverſy is 
depending, whether there is a will or not; for then (48 
Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 
what will the granting of adminiſtration ſignify ? Gu/. 
478. 

7 3 G. 2. X. and Betteſworth, In the caſe of a will, 
a mandamus was granted to Dr Betteſworth, as judge of 
the prerogative Couit of Canterbury, to grant probate of 
the earl of Londonderry's will, to the executors therein 
named. The doctor returned, that it was the cuſtom and 

practice 
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practice of the prerogative court, that if any creditor of 
the deceaſed enters a caveat againſt granting probate, and 
ſwears himleif to be a creditor, there goes out a commil- 
fion of appreiſement, till the return whereof the judge 
hath not uſed nor ought to grant any probate: then he 
ſets out, that two creditors, who {wore to their debts, 
entered a caveat, and prayed a commiſſion of appraiſe- 
ment; which was decreed and iſſued, but is not yet re— 
turnable ; and for that cauſe he cannot as yet grant a 
probate, Upon argument, the court held the return to 
te ill; for that the judge can only ſtay the probate, where 
there is a conteſt about the validity of the will. This 
commiſſion of apprailement can be of no uſe but to ſpend 
money, and delay the executor from getting in the effects 
of the teſtator. And by the 21 H. 8. c. 5. the probate 
is to be granted with convenient ſpeed, without any fruſtra— 
tory delay and the eccleſiaſtical court ſhall never be ſuf- 
ſered to ſet up their practice againſt the law of the land. 
And a peremptory mandamus was granted. Str, 857. 
II. 4 G. 2. Smith's caſe. It was moved for a manda- 
mus to Dr Betteſworth, commanding him to grant ad- 


miniſtration to Smith of the goods of his deceaſed fon, 


curing the minority of his grandſon. Againit this it was 
inſiſted; that a father hath not an equal right with the 
fon: and that the ſpiritual court hath always conſidered 
theſe adminiſtrators only as truſtees for the infant, and 
have never kept to any rule in granting them, but ac- 
cording to the circumſtances of the family : where there 


ate ſeveral in equal degree, as children, they have always 


choſen which they pleaſed, And by the court, when we 
grant a mandamus, it is to oblige the judge to do right 
to the party who ſues the writ; but as there 1s no law 
which ſays, to whom theſe adminiſtrations during mino- 
rity ſhall be granted, there is no law to be put in ex- 
ecution, In the caſe of the next of kin, he is intitled 
de jure, and therefore in this cafe we grant a mandamus 
of courſe, We will grant no mandamus in this caſe, 
Str. 892. | 
M. G. 2. K. and Bettefworth: John Kynaſton eſq. 
made his will, and two perſons executors, and left the 
reſidue of his perſonal eſtate to his youngeſt ſon Edward. 
The executors renounced; and the reliduary legatee 
moved for a mandamus to be admitted to prove the will, 
and have adminiſtration witk the will annexed. And a 
rule was made to ſhew cauſe, On ſhewing cauſe, it was 


Q 3 inſiſted, 
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inſiſted, that this caſe differed from lord Londonderry“ 
where the commiſſion of zppraiſement was ſet up, 
againſt the immediate grant of the probate, which the 
ſtatute of the 21 H. 8. c. 5. requires ſhall be without 
any fruſtratory delay; and the ordinary hath no election 
there: whereas in the preſent caſe, he is not bound to 
grant the adminiſtration to the refiduary Jegatee, none of 
the ſtatutes mentioning him; on the” contrary, the ſta. 
tute of the 21 H. 8. c. 5. which takes notice of the re- 
nunciation of executors, leaves the matter to the election 
of the ordinary. And of this opinion was the court: 
who ſaid, if the commiſſion of appraiſement was a griev- 
ance, it would be proper matter of appeal, but they could 
not break into the practice of the court below. And 
lord Hardwicke mentioned a cafe in chancery before lord 
Macclesfield, between Wheeler and the archbiſhop of 
Canterbury, where it was held, that theſe ſort of ad- 
miniſtrations are not within the ſtatute of diftribution; 
which brings it to Smith's caſe, where a mandamus to 
grant adminiſtration during the minority of an executor, 


to the father of the executor, was refuſed ; becauſe there 


was no law obliging the fpiritual court ſo to do. And 
the rule for a mandamus was diſcharged. Str. 956. 

H. 4G. 2. K. and Brutefworth, Mandamus to grant 
adminiftration to // Culicm, of Joan his wife. Re- 
turn; that by articles before marriage it was agreed, that 
the wife ſhould have power to make a will, and diſpoſe 
of her leaſchold eſtate ; that purſuant to this power, ſhe 
made a will, and her mother executrix, who hath duly 
proved the ſame. To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini— 
ſtration as to them. Which was agreed to by the court; 
and a peremptory mandamus was granted. Str. 891. 

T. 12G. 2. K. and Petteſworth, Mandamus to grant 
adminiſtration to Mr Bridgen, huſband of the late Jady 
Bellamont deccaſcd, The dean of the arches returned, 
that a ſuit had been commenced before him, between 
Mr Bridgen and a ſon of the deceaſed, who claimed to be 
her executor under a will made by her purſuant to a deed 
executed before marriage; whereby the huſband agreed 
ſhe ſhould have power to make a will, and diſpoſe of 
her eſtate; which deed Mr Bridgen had confeſſed, and 
thereupon ſentence had bien given for the validity of the 
_ diſpoſition, but not fur any executorſhip created thereby: 
and thcreupon a new tuit was inſtituted by the daughter 
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ageinſt the ſon and Mr Bridgen, for adminiſtration with 
the will annexed; which is ſtill depending. And upon 
conſideration the court declared, that no peremptory 
mandamus ought to go: for though generally the huſ- 
band is intitled to the adminiſtration as next of kin; yet 
that is in reſpeCt of the intereſt he has in the eſtate, and 
becauſe no body is in equal degree: and that is the rea- 
ſon, why adminiſtrations are ſo often granted to a reſidu— 
ary legatee : and though ſtrictly ſpeaking this is no will, 
but rather an appointment which is to operate in equity; 
yet the true queſtion is, whether this is ſuch an inteſta- 
cy, as is within the meaning of the ſtatute, And the 
Jaw, particularly the 29 C. 2. c. 3. conſiders femes covert 
as having ſome right to diſpoſe of their effects, which 
can only be by the agreement of the huſband, which ap- 
pears in this caſe ; and this differs greatly from the caſe 
of Cullom, where the power was only as to a leaſehold 
eſtate, whereas ſhe might have other effects. The matter 
is properly under the conſideration of the ſpiritual court 
to whom to grant the adminiſtration, and there is no rea- 
ſon for us to interpoſe; and therefore the return muſt be 


allowed. Str. 1112. 


2. The perſon to whom adminiſtration is granted, may Refuſal of 54. 
refuſe to take it upon him if he will; for the ordinary hath mmiſtration, 


not power to compel him to accept it. Swin, 384. 


4. By the ſtatute of the 31 Ed. 3. ſt. I. c. 11. In Tro be granted 
caſe where a man dieth inteſtate, the ordinary ſhall depute the to the widow or 
next and moſt lawſul friends of the deceaſed, to adminiſter his "*** of kin, 


ged. 


The ordinary ſhall depute] Before this ſtatute, the ordi- 
nary was not compellable to grant adminiſtration ; but now 
by this act he is commanded, and thereby compellable to 
grant adminiſtration; and a refuſal to do it, is a con- 
tempt to the king, and an injury to the party. 9 C. 40. 


To the next and moſt lawful friends] Before this act, the 
ordinaries might have granted adminiftration to whom 


they pleaſed ; but hereby they are reſtrained, to the next 
and moſt lawful friends. 9 Co. 40. 


Mit lawful friends] That is, to the next of blood, 


who are not attainted of treaſon, felony, or have other 
lawful diſability. 9 Co. 40. 

As, by the 9 & 10 . c. 32. Perſons denying the 
Trinity, or aflerting that there are more gods than one, 
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or denying the chriſtian religion to be true, or the holy 
ſcriptures to be of divine authority, ſhall for the ſecend 
offence be diſabled to be adminiſtrators, 

And by the ſeveral acts for qualifying for offices, per. 
ſons executing their offices not being qualified, after the 
time limited for their qualification ſhall be expired, ſhal 
be diſabled to be adminiſtrators, 

If a ba/tard dies inteſtate, without wife or ifſue, leav. 
ing a perſonal eſtate; in ſuch caſe, the king ſhall be in. 
titled, and the ordinary ſhall grant adminiftration to the 
king's paten:ee, 3 Peere Mill. 33. 


And by the ſtatute of the 21 H. 8. c. 5. In caſe ay 
perſon die inteflate, on the exicuiors named in any Feflument 
refuſe to prove the ſaid ti/lament ; then the ordinary or ether 
perſon having authority to take probate of teſtaments, ſhall 
grant the aaminiſlration of the go:ds of the teſator, or por- 
ſon deceaſed, to the widow of the ſame perſon deceaſed, er t 
the next of kin, or to beth, as by the d:\cretion of the ſame 
ordinary ſhall be thoue bt good. And in caſe where divers per- 
ſons claim the adminiſtration as next of kin, which be equal in 
degree of kindred to the teſtator or perſen dcceaſed: and where 
any per jon only deſireth the adminijl ation as next of kin, where 
indeed divers perſons be in equality of kindred; in every ſuc 
caſe, the ordinary ta be at bis election and liberty, to acct 
any one or more ti rg requeſt, where divers do require te 
admmiflr ation er Where but one, or more of them, and nit 
al! being in equatity of degree, do make requeſt ; then the er- 
dinary io admit the widow, and him or them only =aking re- 
queſt, or any one of them, at his pleaſure. ſ. 3, 4. 


To the widaw of the fame perſan deceaſed, or to the rex! f 
bis kin] T. 9 G. It was moved for a mendamus to the 
official of the biſhop of Glouceſter to commit adminiilra- 
tion to the widow of an inte\! 'at?, But by the cour:: 
That will be to deprive the ordinary of his election, in 
granting it to her, or the next of kin; therefore take 


your e general: Veto grant adminittration of ts 


Or both] And this, either jointly or ſeparately: ſor the 
ordinary may grant ſeveral adminiſtrations of ſeveral paris 
of the goods of the inteſtate. 1 Rolls Abr. 908. 

Thus in the caſe of Fawtry and Fawtry, H. 3 17. A 
man died inteſtate, leaving a wite and a brother, The 
ordinary had granted the adminiiirat jon of ſome patticu- 


lar 
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lar debts to the brother, and of the reſidue to the wife. 

Aud a mandamus was moved for to grant adminiſtration 

to the wife, But by the court; the ordinary may grant 
adminiſtration to the brother as to part, and to the wife 

fir the reſt ; in which caſe neither can complain; ſince 

the ordinary need not have granted any part of the ad- 
miniſtration to the party complaining. But if the in- 

teſtate leave a bond of 1001, the ordinary cannot grant 
adminiſtr#tion of 501 to one perſon, and 500 to another, 

becauſe this is an intite thing. 1 Salk. 36. 

5. If a feme covert die inteſtate ; adminiſtration of her To the huſband 

goods of right apperteineth to her huſband, as her next of the wite's 


and mol lawful friend within the ſtatute, 1 RulPs Abr. — 
10. | 
s And this is confirmed by the ſtatute of the 29 C. 2. 
c. 3. which enacteth, that the ſtatute of the 22 & 23 
C. 2. c. 10. concerning the diſtribution of inteſtates ef- 
fects, ſhall not extend to the eſtates of femes covert that ſhall 
die inte/late, but that their huſbands may demand and have 
adminiſtration of their rights credits and other perſonal eflates, 
n and recover and enjoy the ſame, as they might have done before 
e the making of the ſaid act. 29 C. 2. c. 3. ſ. 5. 
t And if the huſband die before adminiſtration taken by 
, him; his executors or adminiſtrators, and not the wife's 
t next of kin, ſhall be intitled in equity. 1 P. V. 381. 
a As in the caſe of Elliot and Collier, July 1, 1747: One 
! queltion in the cauſe was, Whether the huſband dying 
without adminiftring to the perſonal eſtate the wife had 
in her own right, it ſhall go to the next of kin of the 
wife, or to the repreſentative of the huſband. By lord 
Hardwicke : The repreſentative of the wife has no right 
to an account of her perſonal eſtate, That point doth 
not follow barely the legal right of adminiſtration ; for 
tho“ the ecclefiaſtical court are bound by act of parlia- 
ment. to grant the adminiſtration to the next of kin to 
| the wiſe, yet that doth not bind the right in this court. 
For the huſband ſurviving the wife, her whole eſtate 
veit-d in him at the time of her death, There are ſe- 
vetal caſes where it has been held, that tho” the eccle- 
liltical court are bound to grant adminiſtration by 31 
Lad. 3. c. 11. yet thoſe perſons have beeen looked upon in 
this court as mere truſtees, Suppoſe the wife had ſur- 
vived the huſband, only ſuch part of her perſonal eſtate 
as had continued cheſs in ation, would have ſurvived to 
her; for whatever he had reduced into poſſeſſion, would 
have been the huſband's. Upon the equity of the ſta- 
; tute 
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tute of diſtribution, this court makes an adminiflrator 1, 
bonis non only a truſtee for ſuch part of the teſtator' 
perſonal eſtate as is undiſpoſed of, for his next of kin, 
Theretore I am of opinion, the huſband's repreſentative 
is intitled to the wife's perſonal eſtate, and that it veſted 
in the huſband before adminiſtration was taken out, 3 
Atk. 526. | 

But if the wife was executrix to another; then, as to 
the goods which ſhe had in that capacity, adminiſtration 
muſt be granted to the next of kin to the teftator, 3 
Salk. 21. 

To the father or 6. Adminiſtration may be granted of the goods of the 

mother, of their ſon or daughter, to the father or mother as next of blood, 

childrens effects. Law of 7. 11. 406. 

To the grand- 7. If one dies inteſtate, leaving a grandmother and 

mother before uncles and aunts; the grandmother is intitled to the ad- 

ae ane miniſtration, in excluſion of the uncles and aunts. Pre, 
Cha. 527. 

To the ſon be 8. If there be grandfather, father, and ſon; and the 

fore the father, father dies inteſtate: the ſon ſhall have the adminiftra- 
tion, and not the grandfather. 2 Yern. 125. 

Half blood. 9. Adminiſtration muſt be granted to the brother of 
the half blood before the uncle; for he has the immediate 
blood of the father, which the uncle hath not. 1 Ventr. 
425 | _—_— - 

And the half blood in this reſpect is eſteemed as near as 
the whole. But if there is a brother, and a ſiſter of 
the half blood, and the ſiſter is married; then it muſt be 
granted to the brother, and not to her and her huſband; 
becauſe in effect it makes the huſband adminiſtrator, who 
is not of kin to the inteſtate : and if ſhe die, the huſband 
would {till continue adminiſtrator, and ſo might poſſeſs 
himſelf of the whole perſonal eſtate. 3 Salk. 21. 

In general, to 10. Generally, by the ſtatute aforeſaid, adminiſtration 

the next of ſhall be granted to the wife or »ext of kindred: and who 

. theſe next of kindred are, will fall in more properly under 
the head concerning diſtribution, 

11, There is one exception to the rule abut the next 
1 of kin, in caſe where the executor refuſeth, or accepting 
ereditor. dies inteſtate; and that is, with reſpect to the reſiduaty 

legatee: who being intiticd to what remains after dedts 
and legacies paid, hath the firſt and beſt title to be ad- 
miniſtratur ot the eftate; as was agreed in the caſe cf 
Thomas and Butler, T. 24 C. 2. For this taketh away the 
preſumption «i the ſtatute, that the teſtator would have 
given it to the next of kin, Gibf. 479. 1 Ventr, 217. 
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And by King lord chancellor, M. 1725. Notwith- 
ö dancing the ſtatute of Hen. 8. adminiſtrations have been 
-znted to the principal creditor from the next of kin, 
4 the opinion of both civil and common lawyers ; 
| wheie it is viſible, that the next of kin cannot have any 
ö advantage or benefit of the eſtate. And this hath been 


always taken to be out of the ſtatute. /7ner, Executors. 
L. 24. 
| * this, as it ſeemeth, ſhould be underſtood only in 
| e:ſe where the kindred refuſe to accept the adminiſtration. 
And the practice is uſually for the ordinary firſt to iſſue a 
| citation for the next of kin 1n ſpecial, and all others in 
general, to accept or refuſe letters of adminiſtration, or 
ſhew cauſe why the ſame ſhould not be granted to a cre— 
ditor. And ſuch creditor muſt make an affidavit of his debt, 
nad therein ſet forth forth how much it is, and how due. 
And in caſe there are ſeveral creditors, the court gene- 
ally obliges them to enter into articles and bond of aver- 
ge. For this kind of adminiſtration being out of the 
atoreſaid ſtatutes, the ſame falls back upon the original 
power which the ordinary had at common law; whereby 
he may grant adminiſtration to whom he pleaſes, and 
conſequently may inſiſt upon ſuch terms as he thinks 
reaſonable. 
12. There are alſo other adminiftrations, which are Adminiftration 
not within the ſtatutes aforeſaid : As, adminiſtration du- 99 
ring abſence out of the kingdom. Concerning which, in _— 2 
the caſe of Clare and Hedges, E. 3 W. it was held clearly 
by the court, that ſuch adminiſtration is grantable by law, 
and that it may be a great conveniency ſo to do; for if 
the next of kin be beyond fea, and ſuch adminiſtration 
could not be granted, the debts due to the inteſtate might 
de loſt. 1 Lutw. 342. 
And in the caſe of Slater and May, M. 3 An. Holt 
chief juſtice ſaid, that it was reaſonable there ſhould be 
ſuch an adminiſtrator, and that this kind of adminiſtra— 
tion ſtood upon the ſame reaſon as an adminiſtration du- 
ling the minority of an executor, namely, that there 
ſhould be one to manage the eſtate of the teſtator, till th: 
perſon appointed by him is able. 2 L. Raym. 1071. 
13. Alſo, adminiſtration pending a ſuit; or, if there be pendente lite. 
no controverſy, then until the executor comes in ; which, 
© well as the laſt before mentioned, do fall of courſe, as 
oon as the conſideration ceaſeth upon which they were firſt 


granted, Gib/e 574. 2 Bac. Ar. 415. 2 P. Till. 576. 
Nov. 
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Nov. 23, 1749; Knight and Dupleſſit. The herz 


law brought a bill to controvert the will, and moved (,, 


d 0! 
an injunction to ſtay the defendant from receiving t. ada 
perſonal or the rents and profits of the rea} eftate, 2nd y ceo 
have a receiver appointed, on the ground that there ws on 
a diſpute in the eccleſiaſtical court concerning the pro. adn 
bate; which not being yet granted, there was none tg are 
get in the debts, therefore this court ſhould appoint are. tha 
ceiver; and as to the real eftate, the tena::ts will not pay an 
the rents to any of the contending parties, fo that they wh 
are in danger of being loſt, By Jord Hardwicke: This cal 
is a very early motion for a receiver; and no ground fr ma 
it; not the leaſt colour as to the perſons al eſtate. Fo: on 
if 'the litigation in the eccleſiaſtical churt is likely to be per 
long, the court has juriſdiction to grant adminiſtration ha 
pendente lite, which adminiſtrator may maintain an ze in 
tion to recover the debts, whereby no loſs can be to the the 
perſonal eſtate, Nor is there any rule, that on a di, tes 
pute in the eccleſiaſtical cou:t concerning a probate, this tic 
court ſhould appoint a receiver of the perſona] eſtate, ſu! 
1 Vexey, 324. of 

During the mi- 14. An infant, how young, ſever he be, may be ex- be 
nority of an in- ecutor ; yet the execution of the Will ſhall not be com- to 
fint executor by 
-Iminitrator..”- Ie unto him, until he attain the 2pe of ſeventeen th 
years; for adminiſtration granted durante minori atatc & 
ceaſeth, when the infant executor attains to that age cf th 
ſeventeen years. Suin. 331. n 
And Dr. Swinburne ſays, If it be a female infant, and (1 
married to a man of ſrventeen years of age or more, it 1s I} 
then as if berfelt were ol that age, and her huſband inal 5 
have the execution of the will and adminiſtration thetecf. vi 
Sin. 331. Þ 
And in Prince's caſe, 5 Co. 29. it is ſaid to have ber? a 
adjudged that if adininifiration is granted Jurin! g the h 
minority of a woman, and fle takes a kuſband ot 9; © 
the adminiſtration cealeth : for that ſhe hath a huſb.id 
who may adminiſter as executor, 8 
But in the caſe of Jones and the earl of Strafrd, Al. 5 
1730. It was determined, that where adminiſtration 18 t 
granted during the minority of an infant executtix under | 
ſeventeen, and ſhe marries an huſband of full age: th 
doth not determine the adminiſtration, By King lot : 
chancellor, and Raymond chief juſtice. 3 f. Will, 88. 
But altho' an adminiſtration during the minority of 4" 


infant executor cealeth at his age of ſeventeen years; he 

an adminiſtration during the minority of an infant adn: 

niſirator ceaſeth not until his age of twenty one. A511 
the 


aw OO. 


Wills. Adminiſtration. 


mne caſe of Fete and Thomas, E. 13 V. Debt upon bond 
dougbt by an adminiſtrator during the minority of an 
dminiſttator. Upon demurrer to the declaration, ex- 
cegtion for tae detendant was taken, that it appeared up- 
on the declaration, that he during the minority of whom 
2/miniftration was granted to the plaintiff, was above the 
are of ſeventeen, and ſo the adminiſtration determined; 
that this caſe doth not differ in reaſon, from the caſe of 
an adminiſtrator during the minority of an executor, 
which determines at the age of ſeventeen ; nor from the 
caſe where a woman executrix under the age of ſeventeen 
marries a huſband above the age of ſeventeen : for the 
oaly thing that the law conſiders, is the ability of the 
perſon to adminiſter the eſtate of the dead, who ought to 
have the adminiſtration, of it which ought to be the ſame 
in both caſes; and in Vangh. 93. the rule of averment of 
the age of an adminiſtrator or executor to be under ſeven— 
teen, is equally put to both; and the ſtatute of diſtribu— 
tion will make no difference, becauſe an infant may find 
ſureties, tho' he cannot be bound himſelf. But not al- 
lowed: For by Holt chief juſt.ce, there is a diffgrence 
between adminiſtration during the minority of an execu- 
tor, and of another perſon; for an adminiſtrator durin 
the minority of a reſiduatry legatee, ought to be under- 
ſtood to be during his legal minority, For the authority 
that the adminiſtrator hath, is given to him by the ſta- 
tate; and an infant hath not been adjudged a legal per- 
ſon, to be intruſted with the management of an eſtate, 
But an executor, who comes in by the act of the party 
timfelf, hath been adjudged capable to adminiſter at ſe— 
venteen, But the law in the expoſition of a ſtatute will 
not make ſuch coultrution, And care is taken of the 
adminiſtration, by the commiſſion of adminiſtration during 
his minority to his next friend. And this is the opinion 
of the civilians, and it hath been held accordingly by the 
commiſſioners delegate. And therefore judgment was 
given for the plaintiit. L. Raym. 067. 

And this is by conſtruction of the ſtatute of diſtribu— 
ton, which requireth that the adminiſtrators ſhall enter 
into bond, 1 Salk. 39. And ay was dctermined, 
in the caſe of Atkinſon and Corniſh, E. 10 IF L. Raym. 
333. Aud afterwards, in the caſe of Edmund and Shaler, 
1. 7 Au. wherein this diſtinction was taken, that the 
age Of ſeventeen years allowed to be the age when an exe- 
r way take the executorſhip upon himlelf, is in con- 
femity to the ſpiritual law, which allows an infant of 

2 ; ſeven- 
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ſeventeen years to be a proctor or agent for another; hy 
adminiſtration is granted by the authority of the ature 
of the 31 Ed. 3. and therefore the perſon who has :4. 
miniſtration granted to him ought to be capable by the 
common law, by which the legal age is twenty one, ang 
conſequently adminiſtration granted to another duriny his 
minority, does not determine till his age of twenty one 
years. Comyns. 159. 

If an action be brought by an adminiſtrator during the 
minority of an executor, he muſt aver, that the executor 
is within the age of ſeventeen years, otherwiſe it is an 


error; but if an action be brought againſt ſuch an adni. 


niſtrator, there need no ſuch averment, becauſe the plain. 
tiff is a ſtranger to the defendant's power. H. 13 J. 
Carver and Haſlerigg. Hab. 251. : 

There were two executors, and one of them was an 
infant; and whether he muſt be joined in the action with 
the other as plaintiff, was the queſtion : It was objected 
that he muſt not, becauſe an infant cannot make &@ war- 
rant of attorney; and if he could, he cannot inſtruc him, 
Adjudged, they may both ſue by their attorney, becauſe 
they both repreſent the perſon of the teſtator, and ſue in 
the right of another, and therefore the infant muſt be 
joined with the other. Foxwith and Tremain, H. 218 
22 C. 2. I Mod. 47. 1 Sid. 449. 1 Ventr. 102. 
Where 2dminiſtration is granted during the minority of 
divers executors; he that comes firſt of age ſhall prove the 
will, and the adminiſtration ccaſeth. Law of Tet. 473. 

4. 

5 if one maketh two executots, one of the age of ſe— 
venteen, and the other under; adminiſtration during the 
minority of him that is under age is void: becauſe he 
that is of the age of ſeventeen may execute the will. 1 
Brownl. 46. 

And it is ſaid, that the ordinary may grant admini- 
tration during the minority of an infant to whom be 
pleaſes; for the next of kin, in reſpect to adminiſtrations, 
only concerneth the infant, and not the perſon who 1s 
employed for the infant until he comes of age, Fitz- Gil. 
163. Barnardiſt. Cha. Ca. 22. 

So in the caſe of K. and Betteſworth, M. 4 G. 2. a man- 
damus was moved for, to be directed to the judge of the 
prerogative court, to grant adminiſtration to one Smith, 
during the minority of his two infant grandchildren. Ie 
judge had approved of him as a proper perſon, but in- 
ſiſted on his giving ſecurity to diſtribute the effects : 

equ⸗ 
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equal proportions amongſt the creditors, The court were 
of opinion, that the judge had a diſcretionary power in 
granting adminiſtration durante minori ætate, and therefore 
that in this caſe he might inſiſt upon reaſonable or equita- 
ble terms, or otherwiſe refuſe adminiſtration to the claim- 
ant. But they ſaid, if a mandamus had been moved for, 
togrant adminiſtration generally, they would have grant- 
edit. 1 Barnard. 370. 425. 

15. If a feme covert, as next of kin hath a right to Feme covert 
adminiſter, the adminiſtration ought not to be granted to miniſtratrix, 
the huſband and wife; for then if ſhe ſhould die before 
him, he would continue adminiſtrator, againſt the mean- 
ing of the act. Brown and NM. II. 23 Car. Aleyn. 36. 
Style 74, 75: | 

But it was ſaid, that if it had been granted to them only 
during the coverture, perhaps itmight be good ; becauſe, 
if granted to the wife only, the huſband might during the 
coverture, have adminiſtred, Alyen. 36. 

If the wife as reſiduary legatee, hath a right to take ad- 
miniſtration, but refuſeth, and prays it may be granted to 
another, and not to her huſband ; yet it may be granted to 
her huſband. Vanthienen's caſe, Fitz-Gibb. 203. 

For the huſband may adminiſter in right of his wife 
without her conſent, but ſhe cannot adminiſter without 
the conſent of her huſband. Black. Rep. 801. 

16. If an adminiſtrator die, his executors are not ad- Agminiftratey 
miniſtrators, but it behoveth the ordinary to commit a ding. 
new adminiſtration, 1 Rolls Abr. go7. 

Where adminiſtration is granted to two, and one of 
them dies; the adminiſtration ſurviveth to him who is 
living. Hudſon and Hudſon, T. 1735. Caf. Talb. 127. 

17. If none of the kindred will take adminiſtration, Where none wit 
then it ſhall not be granted to thoſe who ſhall defire it: «miniſters 
And if none will take the adminiſtration, the ordinary may 
grant letters ad colligendum bona defundti, and thereby take 
the goods of the deceaſed into his own hands, wherewith 
he is to pay debts and legacies, ſo far as the goods will 
reach ; for which himſelf becomes liable in law, as other 
executors or adminiſtrators. Swin. 2. 448. 

18. Letters of adminiſtration are not of neceſſity to be May be granted 
granted within the limits of the juriſdiction; the granting _— the Jurife 
thereof being not a judicial, but a miniſterial (and there-“ 18 15 
fore not a local act; wherein the biſhop acts, as a perſon 
deſigned and appointed by the law. G3. 478. 

19. But an adminiſtrator cannot act before letters of Cannot act be- 


— 2 . % . 5 . . t * 
adminiſtration granted to him. 1 Salt, 301. 3 


But 
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But he may bring a bill in chancery; though thi; 


would be an exception in an action at law. Barn. 1 

diſt. 320. = 

Time of grant= 20. The practice is, not to iſſue letters of adminiſliz. " 
I tion, until after the expiration of fourteen days from the X 
: death of the inteſtate; unleſs for ſpecial cauſe (us that the 8 
goods would otherwile periſh, or the like) the judge ſha] 85 

think fit to decree them ſooner. 1 Ouglt. 323, 374. 8 

Adminiſtrator's 21. The oath to be made by the adminiſtrator, on 1; = 
onthe taking out letters of adminiltration, is uſually in thi * 
form : ** You ſhall ſwear, that you believe A. B. de. 7 

„ ceaſed died without a will; and that you will well and 4 

« truly adminiſter all and every the goods of the ſail K 

% deceaſed, and pay his debts ſo far as his goods will 5 

« extend; and that you will exhibit a true, full and ” 

% perfect inventory of che ſaid goods of the deceaſed, 8 

4 and render a true account of your adminiſtration in- & 
© tothe court of C. when you ſhall be there. 5 

„ unto lawfully required: So belp you God.“ 1008 ” 

323, 324. a 

Bond on grant - 22. By the ſtatute of the 21 II. 8. c. 5 ſn cafe an 5 
ing adminiſtra- per ſon die inteſtate, or the executors named in any teſtame-t 60 
Do. refuſe to prove the ſuid teſtument; then the ordinary er offer E 
perſon having authority ts taze probate of teflaments, ſhall gras 8 

the adminiſiration of the gc of the teſlatar or per ſox deceaſel; = 

taking ſurety of him er them to whom ſhall be made ſuch con- 8 

miſſion, for the true adminiſiration of” the poods chattels aud E 


debts, which he or they ſhall be ſo authoriſed to miniſter, ſ. 3. 
And by the ſtatute of the 22 & 13 C. 2. c. 15. Al 7 
ordinaries, as well the judges of the prerogative cour!s of Can- 
terbury and York, as aid other ordinaries and eccl;ſ1a/tica! 
Judges, and every of them, having power to commit atminy- 


tration of the gd of perſons dying inteſtate, ſhall and u up- þ 
on their granting and committing of adminiſtrations of tte gent, 
of perſons dying intiſtate, of 1 perſon or perſens 4 tober. 0 
any admin:/lration ts is be committed take ſufficient bund ui 8 
two or more able ſurenes, reſpett being had to the value of 105 I 
eſtate, in the name of the ordinary, with the condition in fert e 
and manner filling, mutatis mutandis, vr. i 
„he condition of this obligation is ſuch, that if the ; 
« within bourden A B, adminiſtrator of all and finguiar L 
* the goods chattels and credits of C D decezaled, do 
* make or cauſe tobe made a true and perfect inventory 
« of all and ſingular the godds chattels and credits of 
„ the ſaid deceaſtd, which have or ſhall come to the | 


hands pofleſſion or knowledge of him the faid A E, ct 
6 into 
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c into the hands and poſſeſſion of any other perſon or 


« perſons for him, and the ſame ſo made do exhibit or 
« cauſe to de exhibited into the regiſtry of court, 
« at or before the day of next enſuing; and the 
e ſame goods chattels and credits and all other the goods 
« chattels and credits of the ſaid deceafed at the time of 
© his death, which at any time after ſhall come to the 
© hands or poſſeſſion of the ſaid A B, or into the hands 
© and poſſeſſion of any other perſon or perſons for him, 
« do well and truly adminiſter according to law; and 
« further do make or cauſe to be made a true and juſt 
« account of his ſaid adminiſtration, at or before the — 
« day of —; and all the reſt and reſidue of the ſaid goods 
« chattels and credits which {hall be found remaining 
% upon the ſaid adminiſtrator's account, the ſame being 
e firſt examined and allowed of by the judge or judges 
for the time being of the ſaid court, ſhall deliver and 
% pay unto ſuch perion or perſons reſpectively, as the 
* ſaid judge or judges, by his or their decree or ſen— 
© tence purſuant to the true intent and meaning of this 
act, ſhall limit and appoint; and if it ſhall hereafter 
« appear that any laſt will and teſtament was made by 
«© the ſaid deceaſed, and the executor or executors therein 
« named do exhibit the ſame into the ſaid court, making 
„ requeſt to have it allowed and approved-accordingly, 
« if the ſaid 4 B. within bounden being thereunto re- 
„ quired do render and deliver the ſaid letters of admi- 
„ niſtration (approbation of ſuch teſtament being firſt 
had and made) in the ſaid court; Then this obligation 
© to be void and of none effect, or elſe to remain in full 
* force and virtue.“ 

I hich bonds fhall be good to all intents and purpoſes, and 
fleadable in any courts of juſtice. ſ. 1, 2, 3. 

H. 6 An. Archbiſhop of Canterbury and Willis. The 
condition of the bond, as to adminiſtring truly according 
to law, is to be intended in bringing in his account, and 
not in paying the debts of the inteſtate ; and therefore a 
creditor ſhall not take an aſſignment of the bond, and ſue 
it, and for breach aſſign non-payment of a debt to him, 
or a devaſtavit committed by he adminiſtrator; for that 
would be endleſs. 1 Salk. 319. 

June 28, 1745; Greenſide and others, againſt Benſon 
and others. The plaintiffs were two ſureties with the de- 
tendant Mrs Hudſon in an adminiſtration bond given to 
the commiſſary of York, for her bringing in a true and 
perfect inventory of the inteſtate's effects. The de- 

Vor. IV. R ſendant 
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fendant Mrs. Hudſon did afterwards exhibit an inventor 
in the ſpiritual court of York. The defendant Benſn, 


being a creditor of the inteſtate by bond in the penalty 


of 6001, brought an action againſt the defendant Ni; 
Hudſon upon that bond, and ſhe pleaded that ſhe had not 
aſſets above 541, which ſhe paid into court. The defend. 
ant Benſon, not being ſatisfied with the inventory brought 
in by her, procured the commiſliry (by indemnitying 
him) to aſſign the adminiſtration bond to him, and he 
put it in ſuit by bringing three ſeveral actions, one againſt 
her, and one againſt each of the ſureties ; and aſſigned for 
breach of the bond, that ſhe had not exhibited a true and 
perfect inventory. Theſe cauſes came on to be tried, and 
on the trial no defence was made, and there was judgment 
for the plaintiff by default. A bill was brought againſt the 
defendant Benſon, inſiſting that he as a creditor had ng 
right to put the bond in ſuit againſt the ſureties, and pray- 
ed an injunction to ſtay the proceedings at law. And for 
this was cited the caſe of the archbiſbop of Canterbury and 
Willis. — By the lord chancellor Hardwicke : There is 
no doubt but the archbiſhop's commiſſary may aflign a 
breach in not delivering a true and perfect inventory, 
and even without citation, and nothing elſe appears at 
law, and there muſt have been a judgment for the 
ordinary, becauſe no doubt there was a breach in not 
exhibiting ſuch an inventory. What the counſel for 
the plaintiffs and for Mrs Hudſon aim at would have 
been right, ſuppoſing the commiſſary had aſſigned for 
breach the non-payment of the creditor's debts, The 
eccleſiaſtical court underſtand no more by an account, 
than fome account in nature of an inventory, and 
depends only upon the particular wording of invento- 
ries by adminiſtrators. Te ordinary, after an ad- 
miniſtrator has exhibited an inventory, cannot compte! 
the adminiſtrator to account, but it muſt be at the in- 
itance of the party, and therefore the inventory and ac- 
count are as to the ordinary the ſame thing. What the 
delendant Mr. Benſen aſks is, that this bond upon which 
the penalty is recovered, may ſtand only as a ſecurity for 
what is juſtiy due to the creditor. The adminiſtratrix 
to be ſure cannot now diſpute the verdict, which finds 
the did not adminiſter the whole aflets, and ſhe 15 


"bound by a verdict which has unravelled a matter, ane 


it is no excuſe to ſay that the verdict was without Ce- 
fence of the auminiſtratrix, for that is rather a conſciov!- 


neſs that the had no defence. Thetefore the court wil! 


net 
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not think it proper to have the whole account taken 
over again, or to alter what has been found by the ver- 
did. The caſe of the ſureties is not at all better: for, 
25 the verdict was obtained againſt the adminiſtratrix, 
who was the proper perſon to try it, it would be hard to 
have this tried over again, in as many actions as the plain- 
tiffs pleaſe. His lordſhip ordered an account to be taken 
only of what was exhibited upon the inventory, and the 
verdi to ſtand as a ſecurity for ſo much as that ſhould 
fall hort to ſatisfy the defendant's principal and intereſt 
on his bond. 3 Atk. 248. | 

7. 13 G. 2. Felkes and Decminigue. The plaintiff de- 
clares on bond in the detinet, agaivſt the def-ndant as ad- 
miniſtcator during minority with the will annexed. And 
upon voyer, the condition appears to be, for exhibiting 
an inventory and duly adminiſtring by paying deb and 
legacies. The performance of all which the defendant 
avers, The plaintiff replies, that he had not paid a le- 
racy of 15001, tho? he had more than ſufficient to pay 
che debts, to wit, cool. And on demurrer it was 
objeCted, that this was a void bond, not warranted by 
the ſtatute of the 21 H. 8. c. 5. (nor by the ſtatute of 
the 22 J 23 C. 2. c. 10. for neither of thoſe ſtatuies 
ext-ndeth to adminiſtrators during the minority of an ex— 
ecutor) nor yet dy the common law; for that it requireth 
tae adminiſttator to pay legacies according to the eccle- 
ſiaſtical deciſion, and ſhall be taken to be obtained b 
coercion, On the contrary, it was argued that this not 
being on an inteſtacy (nor in caſe where an executor te- 
fuſeth) is not within the ſtatutes it is true; but it is to 
be ſupported as a reaſonable bond taken by the courſe of 
the eccleſiaſtical court. And tho? formerly it was diſputed, 
vet it is now ſettled, that they may compel diſtribution ; 
that here the breach is aſſig ned in non-payment of lega— 
cics, of which they have undoubted juriſdiction : and if 
it be good in any part (being a bond at common law) 
tis enough. And it differs from the caſe, where part of 
the condition is againſt a ſtatute, for there it is void in 
toto. And by the court; Theſe adminiſtrations are not 
within the ſtatutes; and therefore we deny a manda- 
mus: we muſt therefore conſider it as a bond at common 
law; and thea it is ſufficient if it be good in that 
part on which the breach is aſſigned; as we think 
this is, and we cannot take it to be a bond by coer- 
cion, Therefore the plaintiff muſk have judgment. 
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J. 14 E. 3. Archbiſhop of Canterbury and Houſe. Upon 


a rule to ſhew cauſe, why the proceedings in an action 
upon an adminiſtration bond ſued in the name of the 
archbiſhop ſhall not be ſtayed, with coſts to be paid by 
the aſſignee of, the archbiſhop ; the grounds for ſtaying 
the proceedings were, 1. That in fact the aſſignee, why 
was a creditor only, had no authority from the archbiſhop, 
2. That it was not competent to the archbiſhop to de— 
pute ſuch authority to a creditor.— The counſel who 
ſhewed cauſe cited Green/ide and Benſon, 3 Att. 248. as a 
caſe in point, that a creditor has a right to ſue upon the 
adminiſtration bond, Ard with reſpe to the firſt point, 
it appeared clearly upon the affidavits, that the archbiſhop 
had given an authority to the plaintiff to ſue in his name, 
and that the attorney for the defendant was fully apprized 
of it; tho' upon a perſanal application by the defen- 
dant's attorney, to know if ſuch authority was granted, 
the ſecretary cf the archbiſhop at firſt informed him 
that it had been refuſed, becauſe Dr. Ducarel had ad- 
viſed the archbiſhop that it could not be granted to a 
creditor, Lord Mansfield: No next of kin ever ſtrug- 
gled for the adminiſtration of an inſolvent eſtate with an 
honeſt view. What the object of the adminiſtratrix was 
in this caſe is very manifeſt upon the affidavits that 
have been read; namely, to fel] the adminiſtration to the 
creditors, But failing of that purpoſe, after having obtained 
the adminiſtration, ſhe makes uſe of all ſort of chicane, delay, 
and falſe pleas to defeat the creditors, and at length abſconds. 
This is the general ſtate of the caſe. At laſt a creditor or 
creditors have brought an ction upon the adminiſtration 
bond in the name of the arcl:bitzop, and this is an appli- 
cation on the part of the adminiſtratrix to ſtay the pro- 
ceedings in the name of the archbiſhop with coſts ; on 
two grounds, Firſt, that it is not competent to the arch- 
biſhop to authoriſe a creditor to put the bond in ſuit, 
but only the next of kin. Second iy, that the archbiſhcp 
in his private capacity has not deputed ſuch authority 
to the preſent plaintiff, With reſpect to the firſt point, 
let us ſee what it is which the zct requires the arch- 
biſhop or his ordinary to do: He is to gtant adminiſtra- 
tion, and to take bonds with condition that the admini- 
ſtrators thall Culy adminiſter the inteſtate's effects; that 
they ſhall give an account of ſuch their adminiſtration, 
and make een inventory of the goods and chattels, and 
that they ſhall pay the ſurplus to the next of kin. Now 
it is agreed, that if the next of kin is defirous of ſuing 
upon this bond, the court will direct the ordinary to per- 
mit 
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mit his name to be uſed, becauſe the next of kin is in- 
tereſted in the ſurplus. In like manner if ſuch applica- 
tion is made by a creditor, I fee no reafon why he ſhould 
not have the ſame privilege; and I know of no authority 
which ſays that the ordinary cannot impower bim to put 
the bond in ſuit. On the contrery, it is ex debito juſlitie 
that he ought to do ſo; for tho' a creditor has no con- 
cern in the latter part of the condition, namely, the dif- 
tribution of the ſurplus among the next of kin, yet he 
is moſt materially and principally intereſted in the admi- 
niſtrator's delivering in a true inventory and in the due 
adminiſtration of the effects. Lo one who has a igt, it 


is ex debito juſtitiæ to grant the liberty of ſuing in the 


archbiſhop's name; to one who has 9 right, it is ex debita 
julitiz to reſuſe it. As to the objection, that it is li- 
able to be abuſed : If any Fad uſe were made of it, the 
court would no doubt ſet aſide the proceedings. But in 
the preſent caſe, there is no pretence or even ſuggeſtion 
of any abuſe. And therefore | am clearly of opinion, 
that the plaintiff is well intitled to put the bond in ſuit, 
The next ground is, that the archbiſhop in his private 
perſon gave no ſuch authority to the preſent plaintiff, I 
think a perſonal application to the archbiſhop was very 
improper ; for it is not his perſonal affair; his name is 
uſed officially only; and therefore I am not ſurprized that 
the archbiſhop ſhould not recollect what was requiſite 
upon the occaſion. He might refer it to Dr Ducarel; and 
if Dc Ducarel gave the anſwer that is ſtated, he was ill 
adviſed. If the caſe reſted there, and the attorney had 
een miſled by that anſwer, it would have operated dif- 
ferently as to the coſts, But it is in evidence, that he 
had the fulleſt information afterwards that the archbiſhop 
had authorized the plaintiff to ſue in his name. And 
therefore I am of opinion, that the rule ſhould be diſ- 
charged with coſts, to be paid by the attorney for the de- 
fendant, The other three judges concurred, Cowper. 
140. 


23. By the ſtatute of the 21 H. 8. C. CE The ordinary Fee for adminis 
Pall take nothing for letters of adminiſtration, unleſs the goods tration. 


of the perſon deceaſed amtunt above the value or ſum of 100 5; 
and in caſe the geads of the perſons ſo deceaſed amount absve the 
value of 100 5, and not above the value or ſum of 40 l, be 
Hall take only for the ſame 25 6 d and not above, ſ. 4. 
Here is no provition where the goods exceed the value 
of 401; which ſeemeth to have been an omiſſion not in- 
tended, And in 2 Kall. 233. Palm. 318. a perſon was 
3 indicted 
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indicted becauſe he took 10s for letters of adminiſtration, at 
azarnſt the form of the ſtatute; but becauſe the ſtatute * 
makes no proviſion in caſe the goods ate above 401 (which þ 
was calus oniiftus), and the indictment did not ſet forth ' 
that they were under 401, and by conſequence that the 
tzking more than 28 6d was extortion within the ſtatute, ; 
tnerclore it was adjudged to be ill, inaſmuch as witheut p 
that it could not appear to the court, whether he was 
puniſhable or not. Gibſe 485. 0 
Grher matters relating to the faid fees, are ſpecified in . 
the former part of this chapter, in treating of the fees for 
probate of wills; and the whole, more eſpecially, under ; 
the title Fees, 10 
n 24. By the ſeveral ſtamp acts. For every ſkin or piece q 
; of veilum or parchment, or ſheet or piece of paper, on 
which ſhall be written any ſetters of adminiſtration (ex- 5 
cept of common ſeamen or common ſoldiers ſlain or dead ; 
in the ſervice) for any eſtate above the value of 20), ſhall | 
be paid a ſtamp duty of 10s: If the eſtate is of 1001 q 
value, an additional ſum of 208; if of 300! value, ( 
4 s. And, for every inventory or copy thereof, 1s, [ 
Letters of2imi- 25. The plaintiff could not produce any letters of ad- 
ve FRY | miniſtration, yet to prove himſelf adminiſtrator, he pro- ; 
lence. duced the book of the ſpiritual court, wherein there was G 


an order entred, that adminiſtration ſhall be granted to 
him; and this was allowed to be good evidence. 1 Lev, 
R 101. Peaſly's caſe. : 

And by the 4 Arn. c. 16. No sdvantage or exception 
hall be taken, for the default of alledging the bringing 
into court any letters of adminiſtration; but the court 
ſhall give judgment according to the very right of the 
cauſe, without regarding ſuch omiſſions and defects, ex- 
cept the ſame ſhall be ſpecially and particularly ſet down 
and ſhewn for cauſe of demurrer. 

Revoking ad- 26. The ozdinary cannot repeal an adminiſtration at 
nuuiiliction. his pleaſure. Swin, a. 381. | 
H. 15 C16 C. 2. Sand's caſe, Sir George Sands ad- 
miniſtred to his fon, and afterwards a woman pretending 
to be his wife, ſued for a fepeal, but a prohibition was 
granted; becauſe the ordinary had an election to grant it 
either to the father or wife, and had executed his power 
by granting it to the father. Raym. 
But where a feme covert died inteſtate, and the next 
of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a prohibition was denied; becauſe 3 
this 
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Mills. Adminiſtration, 


this caſe the ordinary had no power or election, to grant 


it to any perſon but to the huſband, 3 Salk. 22. 

Aad the rule ſeemeth to be, that an adminiſtration ma 
be repealed, altho* not arbitrarily; yet where there ſhall 
be juſt cauſe for ſo doing; of which the temporal courts 
are to judge; as, if the adminiſtrator ſhould become luna- 
tick, or the like, So if the next of kin, at the time of 
the death of the inteſtate happen to be uncapable of ad- 
miniſtring, by reaſon of* attaint, or excommunication 
and the ordinary commits it to another ; if he afterwards 
becomes capable, the ordinary may repeal the firſt admi- 
niſtration, and commit it to the next of kin. G76, 479. 

And the ſame thing is much more to be ſaid, where 
the adminiſtration was undue ab initio, whether as granted 
to other than the next of kin, or granted by an incom- 
petent authority, or in an irregular manner without citing 
thoſe who ought to have been cited. Gig 479. 2 Bac. 


Ar. 410. 
7. 5 G. 2. Harriſm and Weldon, Walker Weldon 


died inteſtate, leaving Anne his wife, and Amphillis his 
ſiſter. The ſiſter upon the common oath, that ſhe be- 
lieved he died inteſtate without wife or children, obtained 
adminiſtration. And in a ſuit to repeal it as obtained by 
ſurprize, it appeared to be the courſe of the court, never 
to grant it to the next of kin, until the wife is cited, 
The ſiſter moved for a prohibition, and inſiſted that the 
ordinary had executed his authority. But the court held, 
that the ordinary could not be ſaid to have executed his 
authority, having never had an opportunity to make the 
election which the ſtatute of the 21 H. 8. c. 5. gives 
bim; that it was incident to every court, to rectify miſ- 
fakes they were led into by the miſrepreſentation of the 
parties ; that if there were no ſurprize (of which the court 
below was judge) there ought to be a prohibition, be= 
cauſe then the adminiſtration will have been duly and re- 
gularly granted: but here was a plain ſurprize, and 
therefore they denied a prohibition. Str. 911. 

And it is ſaid, that an adminiſtration may be repealed, 
without any ſentence of revocation to be given in any 
ſpiritual court or otherwiſe; as, by granting a new ad- 


miniſtration. 1 And. 303. IL. F T. 470. 
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Wills. Inventory. 


V. Of the duty of executors and adminiſtrators in 
making an inventory, and getting in the effes; 


| of the deceaſed. 
Adminiftring 1. T the time of probate or adminiſtration granted, 
before inventory  { it is required that the executor or adminiſtrator 


mage, produce an inventory of the goods chattels and credits of 


the deceaſed; and at the ſame time he maketh oath, that 
he will exib:t ſuch (further) inventory into the court, as 
he ſhali thereafter be lawfully required to do. 
| And it is faid, that if anexecutor, without making an 
| inventory, ſhall intermedle himfelf with the adminiſtta- 
| tion oi the gocds of the deceaſed (except in certain 
| caſcs, as for the expences of the funeral, for inſinuation 
of the teſtament, for making the inventory, for the ne- 
ceſiary preſ:rvation of the goods) ſhall be bound to an- 
ſwer to every one of the creditors his whole debt. Sui. 
228, 229. Athon. 107. 

Alſo it is ſaid, that every legatary may recover his whole 
legacy at his h-nds: for in this caſe the Jaw preſumeth, 
that there are ſufficient goods to pay all the legacies, and 
that the executor doth ſecretly and fraudulently ſubtratt 
the fame, Whereas otherwiſe, the executor is preſumed 
not to have any more goods which were the teſtator's, 
than are deſcribed in the inventory, the ſame being law— 


340. 


And thereſore if any creditor or legatary doth affirm, 
that the teſtator had any more goods than are comprized 
in the inventory; he muſt prove the ſame : otherwiſe the 
1udge is to give credit to the inventory, being made in 
due form of jaw. Sroin. 426. 

And ſuch execuior is alſh further puniſhable at the 
diſcretion of the ordinary, by the conſtitution here next 
following ; and therefore it concerneth the executor, tha: 
he do not adminiſter the goods of the deceaſed, until he 
hath cauſed an inventory to be made: for how ſoever the 
act of him that is named executor is ſaid to hold in Jaw, 
before the proving of the will and the making of the in- 
ventory ; vevertheieſs he that ſo preſumeth to » meddle and 
| adminiſter zs executor before he maketh an inventory, is 
j ſubject to ccclcitaſtical puniſhment ; unleſs it be for do- 
0 ing ſuch things as canngt te deferred till the inventory be 
f made; as for intermheddling about the funeral, or diſ— 


pots 


fully made, Sin. 228, 229. Tath. 183. 12 Mad. 


TMills. 


oſing of ſuch things as cannot be preſerved by keeping, 
or ſuch like. Swin. 424. 


Inventory. 


2. By a conſtitution of Othobon; The executors of Laus requiring 
teflaments, before they ſhall intermeddle with the adminiſlra- the making an 


tion of the gods, ſhall make an invent in the preſence of ſome 
credible perſons, who ſhall competently underſland the value of 
the decenſed's goods; and the ſame ſhall exhibit unto the ordi- 
nary: and if any fhal! preſume to adminifler, without ſuch in— 
dentory made; he ſhall be puniſbed by ile diſcretion of his or- 
dinary. Athon. 107. 

And by a conſtitution of archbiſhop Stratford, it is or- 
dered as follows: Ve do erjoin, that no executor of any 
teſtament ſhall be permitted to admini/ier of the teſtator's goods, 
anleſs he firſt make a faithful inventery of the ſaid goods; 
the funeral expences, and the expences about the inventory only 
excehied. And the ſame inventory ſhall be delivered to the 
ordinary, within a time to be appointed by his diſcretion. 
Lind. 176. 

And by the ſtatute of the 21 H. 8. c. 5. The executor 
and executors named by the teſtator, or perſon deceaſed, or ſuch 
ether perſon or perſons to whom adminiſtratian ſhall be com- 
mitted where any perſon dieth inte/late ar by way of inteſlate, 
calling or taking to him or them ſuch perſon or perſons, two at 
the leaſt, to whom the perſon ſa dying was indebted, or made 
any legacy ; and upon their refuſal or abſence, two other honeſt 
perſons, being next of kin to the perſon ſo dying; and in 
their default and abſence, two other honeſt perſons ; and in 
their preſence, and by their diſcretions, ſhall make or cauſe to 
be made a true and perfect inventory of all the goods, chattels, 
wares, merchandiſes, as well moveable as not moveable whatſa- 
ever, that were of the ſaid perſon ſo deceaſed : and the ſame 
ſhall cauſe to be indemted ; whereof the one part ſhall be by 
the ſaid executor or executors, adminiſtrator or adminiſtrators, 
pen bis or their oath or oaths to be taken before the ſaid biſhops 
or ordinaries, their officials or commiſſaries, or other perſons 
having power ta take probate of the tejlaments, ts be good and 
true, delivered inte the keeping of the ſaid biſhop, ordinary or 
ether perſon as aforeſaid ; and the other part thereof to re- 
Main with the ſaid executor or executors, adminiſtrator or admi- 


rates. And no biſhop, ordinary or other whatſoever perſon 


251 


inventory. 


Having authority to take probate of teſtaments, on pain in this 


Rlatute contained, ſhall refuſe to take ſuch inventory to him 

prejente4 or tendred to be delivered as aforeſaid. ſ. 4. 
Swinburne ſays, If the executor enter to the teſtator's 
goods, and will make no inventory thereof, then may 
every legatary recover his whole legacy at his hands; for 
mn 
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in this caſe the Jaw preſumeth, that there are ſufficient 
goods to pay all the legacies, and that the executor doth 
ſecretly and fraudulently ſubtract the ſame : whereas other. 
wiſe the executor is preſumed not to have any more goods 
which were the teſtaior's, than are deſcribed in the inven. 
tory, the ſame being lawfully made. Swin. 228, 

In the cafe of the Crporation of Clergymen's ſons againſt 
Swainſin, Mar. 5. 1747; where the executors made ng 
inventory, but paid intereſt for a legacy during their lives, 
it was decreed by the lord chancellor Hardwicke, that 
this ſhal] be evidence of aſſets; and he would not put the 
plaintiffs to take a ſtrict account of the aſſets of the teſta- 
tor, as there cannot now be a perſonal examination of the 
ex*cutors, And he faid, nothing is more neceſſary than 
to keep executors to deliver inventories. 1 Vex. 75. 

And in the caſe of Orr and Kaines, March, 1750; 
where the *x<cutor paid ſeveral legacies in full, and died, 
having made no inventory; It was decieed by Sir John 
Strange, maſter of the Rolls, that his repreſentatives, 
h.ving aſſets of the ſaid executor, ſhall pay the reſt. Not 
exhibiting an inventory (he ſaid), which every executor 
ought to do, eſpecially in a deficient eſtate, is an impu— 
tation upon him; and tho? not concluſive evidence, yet 
always inclines the court to bear harder upon an executor, 
becauſe he may at any time relieve himſelf by an inven- 
tory, if he finds the eſtate deficient. He is admitted both 
at law on plea of plene adminiſtrauvit, and in equity on ac- 
count of eatlets, to ſhew, that the money, for which by 
ſolemu inventory on oath he has charged himſelf, has by 
accident, us perhaps failure of ſome great merchant, not 
come to his hands: fo that the inventory not being final- 
ly binding, is one reaſun why he ought to exhibit one, 
Befides, every executor ought, after debts and funeral ex- 
pences, to ſce what remains for legatees; and if not 
enough for all, ſhould make an eſtimate, and pay all in 
proportion: Whereas in the preſent caſe, the executot 
having paid the reſt in full, is the ftrongeſt evidence 
againſt him. The rule is, that whenever an executor 
pays a legacy, the preſumption is, he hath ſufficient to 
pay all legacies; and the court will oblige him, if ſolvent, 
to pay the reſt, and not permit him to bring a bill to 


compel the legatee, whom he voluntarily paid, to refund: 


although if the executor proves inſolvent, ſo that there !5 
no other way, the court will admit a bill by the other 
legatees to compel that legatee to refund. But that ! 
not the caſe here; for the executor appears to have been 

2 ſolvent; 
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(alyent : and he hath acted ſo, as that the court will pre- 
ſume him to have received aſſets ſufficient for all the le- 
gacies. 2 Vez. 193. | MT 

By goods in the afbreſaid conſtitutions and ſtatute, Things to be 
are included all the te{ator's cattle, as bulls, cows, oxen, e eee g in- 
ſheep, horſes, ſwine, and all poultry, houſhold ſtuff, pig 
money, plate, jewels, corn, bay, wood ſevered from the 
ground, and ſuch like moyeables. Law of Teſt. 379. 

4. Chattels comprehend all goods, moveable and im- Chattels, 
moveable ; except ſuch as are in nature of freehold, or 
parcel of it. And chattels are either perſonal or real: 
P:r/onal are ſuch as belong immediately to the perſon of a 
man; and for which, if they be any way injuriouſly 
with-held from him, he hath no other remedy but by 
perſonal action: Chattels real are ſuch as either apper- 
tain not immediately to the perſon, but to ſome other 
thing by way of dependency, as a box with charters of 
land; or ſuch as are iſſuing out of ſome. immoveable 
thing, as a leaſe, or rent for term of years : and chattels 
real concern the realty, lands and tenements, intereſt in 
advowlons, in ſtatutes merchant, and the like, 1 In}. 
118. . 

But fi/hes in a pond, conzes in a warren, deer in a park, 
pigtcons in a dove houſe, where the teſtator bad the inherit- 
ance, or but for life, in the pond warten park and dove 
houſe ; are not chattels at all, nor go to the exccutor, 
but to the heir with the inheritance: and therefore they 
de not to be put inthe inventory of the goods and chat- 
tels of the party deceaſed, Went. 52. Suin. 422. But 
if the teftator have any tame pigeons, deer, rabbits, 
pheaſants, or partridges, they ſhall go to the executors ; 
and tho' they were not tame, yet if they were kept alive 
in any room, cage, or ſuch like place: ſo filh in a 
trunk; ⸗Iio young pigeons, tho? not tame, being in the 
dove houſe, and not able to fly out. Law of Teft. 379. 

Alſo hounds, greyhzunds, ſpaniels, and the like, as they 
may be valuable, and may ſerve not only for delight, but 
tor profit, hall go to the executors. Law of Tefl. 379. 

5. Deuts, wich the deceaſed owed to others; ought not pebts owing by 
to be put in the inventory: becauſe they are nct the the degcaſed: 
goods of the deceaſed, but of other perſons. Lind. 176. 

Yet! they may be put in, if it ſhall ſeem expedient. i 
—— And this the rather, in caſe the clear value of the 
goods and chattels (the debts owing by the deceaſed be- 
ing deduced) ſhall not exceed the ſum of 401; thereby 
the bettet to aſcertain the mortuary, 
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And if theſe debts ſhall be put into the inventory; the 
ordinary fhall do well to make diligent examination, 


Whether the teſtator did owe any ſuch ; that thereby the 


F-bts owing to 


the deceaſed. 


legataries, and children of the deceaſed, and others, may 
not be defrauded of their juſt due, by any falſe pretence 
thereof, Swin, 423. 

6. Lindiord lays, that debts owing to the deceaſed, of 
which there nis not any writing er obligation, ought no 
to be put iato the inventory before they be received; 
becauſe before that, they are not found to be debts, 2 


leaſt ſo as they may be bandled or taken hold of. Bu: 


Leaſes. 


EKſtates pur au- 
ter vie. 


Extent; 


Rent. 


Corn or other 
things growing. 


afterwards when ſuch debts are received, they ought ts 
be put into the inventory as goods newly accruing, 
Lind. 156. | | 

But unleſs they be bad debts, it ſcemeth beſt to inſzrt 
them ; and even if they be bad debts, or deſperate, yet 
they may be inſerted, ſpecifying them as ſuch, And if 
in the courſe of adminiſtration they ſhall be recovered, 
then they ſhall be accounted for in like manner as the 
reſt of the perſonalty: and if they cannot be recovered, 
or ſo much of them as cannot be recovered, ſhall not be 
accounted for as any part of the goods of the deceaſed. 

7. All lafſes for years the executor ſhall have; and 
therefore leaſes ought not to be omitted forth of the in- 
ventory. I Rell's Abr. 915. Swin. 421. 

It a deviſe be of land to one and the heirs of his body 
for 500 years; this is a leaſe for years, and therefore the 
executor ſhall have it; And the reaſon is, becauſe an eſ- 
tate tail can not be made of a term. 1 RolPs Abr. 915. 

8. Eſtates pur auter vie, that is, eſtates held by leaſe 
during the life of another perſon, ought alſo to be put 
into the inventory; the ſame being made diſtributable by 
the ſtatute of the 14 G. 2. c. 20. 

9. Allo the executor ſhall have all lands extended on an) 
Judgment, ſtatute, or recogrizance. Law of 77%. 378. 

10. Alſo the executor ſhall have all arrearages of ren: 
due at the death of the teſtator; and therefore the ſam? 
ſha]! be put in the inventory. Law of Toft. 378. 


11. Corn growing upon the ground, ought to be pat 


into the inventory; {ſeeing it belongeth :0 the executor: 
but not the grafts or trees ſo growing; which belong to 
the heir, and not to the executor, Swin. 421. 

Alſo hops, tho' not ſown, if planted; and ſaffron, and 


hemp, becaule ſown; ſhall go to the executors, Lau 


75. 380. 

But Mir Wentworth thinks, that roots in gardens, 25 
carrots, parſnips, turneps, ſkirrets, and ſuch like, f 
not 
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not go to the executor, but to the heir; becauſe they 
cannot be taken without digging and breaking the ſoil. 
Vent. 61, 62. | 

But lord Coke ſays, that if the teſtator {hall ſet roots, 
his executors ſhall have that year's crop. 1 It. 55. 

If a man be ſeiſed for lire or in fee or tail in his own 
right, or in the right of his wife, or for years in tae right 
of his wife, and ſows the ground with corn, but dies be- 
fore it is ripe; his executors ſhall have it, and not the 
wife or heir : But graſs ready to be cut for hay, apples, 
pears, and other fruit on the trees, ſhall not go to the exe- 
cutors. And the reaſon of the difference is, becauſe 
the former comes not merely from the ſoil, without the 
induſtry or manurance of man, as the latter doth. Law 
of Tef. 379. | | 

Yet it a leſſee at will ſows the land with hay ſced, and 
by this increaſes the graſs, and the leſſor enters and ejects 
him, the leſſee ſhall not have it. 1 I/. 56. 

But for clover, ſaint foin, and the like, the reaſon of 
manurance, labour, and cultivation, is the ſame as for 
corn; but no caſe hath occurred, wherein theſe matters 
have come in queſtion ; this kind of huſbandry having 
been in uſe only of late years, | 

If the wife had a leaſe for years as executrix, and the 
huſband ſows the ground with corn, and dirs before it is 
ripe; the corn ſhall go to his executors, at leaſt ſo much 
as is more than the yeariy rent of the land: But if the 
huſband and wife were joint tenants of the land; ſhe ſhall 
have the corn, and not his executors. Law of Teft, 

80. 
' If a parſon ſows his glebe land, and dies before ſeve- 
rance ; and after, his ſucceſſor is admitted inſtituted and 
inducted before the corn is cut: it ſhall go to the cxecu- 
tors or adminiſtrators of the deceaſcd, who mult pay tithes 
thereof to the ſucceſſor. 1 Rolls Abr. 055. 


12. Things that are affixed to the tenement, and are Th;,,, fixed 
made parcel of the freehold, ought not to be put in the to the freehold/ 


inventory ; becauſe theſe belong to the heir, and not to 
the executor. Swin, 421. 
And therefore the g/aſs annexed to the windows of the 


- houſe, becauſe they are parcel of the houle, ſhall deſcend 


as parce] of the inheritance to the heir, and the executors 
{hall not have it. And although the lefice himſelf, at his 
own coſt, do cauſe the glaſs to be put into the windows, 
yet the ſame being parcel of the houſe, he cannot take 
the ſame away afterwards, without danger of puniſhment 
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for waſte: Neither is there any material difference j- 
law, whether the glaſs were annexed to the window with 
nails, or in other manner, either by the lord or by the 
tenant ; for being once affixed to the freehold, the ſans 
cannot be removed by the leſſee, but ſhall belong to the 
heir, and not to the executors : and therefore the ſame is 
not to be put into the inventory, as part cr parcel of the 
goods of the deceaſed. Swin. 421. | 


The like may be concluded of walnſcot; that it ought ' 


not to be put into the inventory, as parcel of the goods 
of the deceaſed ; for being annexed unto the houſe, cither 
by the leſſor or by the leſſee, it is parcel of the houſe. And 
theec is no difference whether it be affixed with great nail; 
or little nails, or by ſcrews, or irons thruſt through the 
poſts or walls of the houſe ; for howſoever it be affixed, 
either in manner aforeſaid, or in any other manner, it is 
parcel of the freehold ; and if the executors ſhall remove 
it, they are puniſhable for the ſame. Swin. 421. 

And not only glaſs and wainſcot, but any other ſuch 
like thing, affixed to the freehold, or to the ground, with 
morter and ſtone, as tables dormant, leads, mangers, znd 
ſuch like; for theſe belong to the heir, and not to the ex- 
ecutor: and therefore they are not to be put in the inven- 
tory of the deceaſed's goods. Swin. 421. 

So alſo of mill tones, anvils, doors, heys, window ſhutters ; 
none of theſe be chattels, but parce] of the freehGg!d, cr 
thereto pertaining ; and therefore ſhall not go to the exe- 
cutors. Vent. 61. | 

An executor taking away a furnace, which was {ct in 
the middle of an houſe, and not fixed to any wall ; the 
heir brought an action of treſpaſs againſt him: and it 
was adjudged for the heir, that this ſhould go as part of 
the freehold and inheritance of the heir. But in the case 
of Day and Auſtin, Walmſley ſaid, that lord Dyer's opi- 


nion was, that where the furnace is not affixed to the 


wall, the leſſee might within his term take it away; but 
not if it was fixed to the wall, for there it would ſtrengthen 


the houſe. Law of Teft. 380. 


Pictures and glaſſes, though generally ſpeaking, not part 
of the freehold, yet if put up inſtead of wainſcot, or 
where otherwiſe wainſcot would have been put, ſhall go 
to the heir; for the houſe ought not to come to the heit 
maimed or disfigured. 2 Fern. 508. Law of Teſt. 380, 

81. : 
: But in the caſe of Harvey and Harvey, M. 14 Gro. 2. 
In trover by the executor againſt the heir; it was held by 
Lee chief juſtice, that hangings, tapeſiry, and iron backs to 
| chimnies, 
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chimnies, belong to the executor; who recovered ac- 
cordingly againſt the heir. Str. 1141. 

And the law ſeemeth now to be held not ſo ſtrict as 
formely ; and if theſe things can be taken away without 
prejudice to the fabrick of the houſe, it ſcemeth that the 
executor ſhall have them ; as tables, although faſtened to 
the floor; furnaces, if not made part of the wall; prates, 
iron ovens, jacks, clock caſes, and ſuch like, although 
fixed to the freehold by nails or otherwiſe, 

Dec. 14. 1743; Lawton and Lawton, The queſtion 
was, Whether a fire engine {et up for the benefit of a col- 
liery by a tenant for life, ſhall be conſidered as perſonal 
eſtate, and go te his executor, or fixed to the freehold, 
and go to a remainder man. For the plaintiff (who was 
a creditor of the tenant for life) evidence was xead, to 
prove that the fire engine was worth, to be ol, 3501; 
and that it is cuſtomary to remove them ; and, that in 
building of ſheds for ſecuring the engine, they leave holes 
for the ends of timber, to make it more commodious for 
removal, and that they are very capable of being carried 
from one place to another. And it was argued, that the 
teſtator was dead greatly ind<bted ; and it would be hard, 
when he has been laying out his creditors money in ere- 
ing this engine, that they ſhould not have the benefit of 
it, but that the ſtrict rule of Jaw ſhould take place, And 
it was Compared to the caſe of a cyder mill, which is let in 
very deep into the ground, and is certainly fixed to the free- 
hold; and yet lord chief baron Comyns, at the aſſizes at 
Worceſter, upon an action of trover brought by the ex- 
ecutor againſt the neir, was of opinion that it was per- 
ſonal eſtate, and directed the jury to find for the executor, 
On the other hand, for the defendant, evidence was pro- 
duced to ſhew, that the engine cannot be removed with- 
out tearing up the ſoil, and deſtroying the brick work. 
By the lord chancellor Hardwicke : This is a demand by 
a Creditor of Mr Lawton who ſet up the fire engine, to 
have the fund for payment of debts extended as much as 
poſſible. Tis true, the court cannot conſtrue the fund 
for aſſets further than the law allows; but they will do 
it to the utmoſt they can in favour of creditors. This 
brings on the queſtion of the fire engine, whether it ſhall 
be conſidered as perſonal eſtate, and conſequently applied 
to the increaſe of aſſets for payment of debts. Now it 
appears in evidence, that in its own nature it is a perſonal 
moveable chattel, taken either in part, or in groſs, before it 
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is put up. But then it is inſiſted, that fixing it in orde 
to make it work, is properly an annexation to the free. 
hold, To be ſure, in the old caſes, they go a great way 
upon the annexation to the freehold ; and ſo long ago 25 
Henry the ſeventh's time, the courts of law conſtruc 
even a copper and furnaces to be part of the freehgle, 
Since that time, the general ground the courts have gon: 
upon of relaxing this ſtrict conſtrution of law is, that 
it is for the benefit of the publick to encourage tenant; 
for life, to do what is advantageous to the eſtate during 
their term, What would have been held to be waſte in 
Henry the ſeventh's time, as removing wainſcot fixed 
only by icrews, and marble chimney pieces, is now al- 
lowed to be done. Coppers, and all forts of brewing 
veſſels, cannot poſſi'ly be uſed, without being as much 
fixed as fire engines; and in brew houſes eſpecially, pipes 
muſt be laid through the walls, and ſupported by walls; 
and yet, notwithſtending this, as they are laid for the 
convenience of the trade, landlords will not be a}lowel 
to retain them. Uhis being the general rule, conſider 
how the caſe ſtands as to the engine which is now in 
queſtion, It is ſaid, there are two maxims which are 
{trong for the remainder man: Firſt, That you ſhall not 
deſtroy the principal thing, by taking away the acceſſoty 
to it. And this is very true in general, but doth not 
hold in the preſent calc; for the walls are not the prin- 
Cipal thing, as tney are only ſheds to prevent any injury 
that might otherwiſe happen to it. Secondly, It has 
been ſaid, that it muſt be deemed part of the eſtate, be- 
cauſe it cannot ſubfiſt without it. Now collieries for- 
merly might be enjoyed before the invention of engines; 
and therefore this is only a queſtion of mus and minus, 
whether it is more or leſs convenient tor the colliery. 
There is no doubt but the caſe would be very clear as 
between landlord and tenant, It is true, the old rules cf 
law have indeed been relaxed chiefly between landlore 
and tenant, and not ſo frequently between an anceſtor 
and heir at law, or tenant for life and remainder man. 
But even in theſe cafes, it admits the conſideration of 
public conveniency for determining the queſtion, [I think, 
even between anceſtor and heir, it would be very bard 
that ſuch things ſhould go in every inſtance to the beit. 
One reaſon that weighs with me is, its being a mixed 
caſe between enjoying the profits of the land, and 
carrying on a ſpecies of trade; and conſidering it in ths 
light, it comes very near the inſtances in brewhoules ot 
furnaces 
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f furnaces and coppers. That caſe alſo of the cyder mill, Io 
5 between the executor and the heir, is extremely ſtrong; vB 
J for though cyder is part of the profits of the real eſtate, 
p yet it was held by lord chief baron Comyns, a very able 


common lawyer, that the cyder mill was perſonal eſtate 
notwithſtanding, and that it ſhould go to the executor, 
5 It doth not differ it in my opinion, whether a ſhed over 
ſuch an engine be made of brick or wood; for it is only 
intended to cover it from the weather and other in- 
8 conveniencies, This is not the caſe between an anceſtor 
and an heir, but an intermediate caſe between a tenant 
for life and remainder man, The reaſon of the thing 
weighs moſt in favour of the tenant for life; and is like 
5 the caſe of corn growing, which ſhall go to the executor, 
and not to the heir or remainder man, it being for the be- 
nefit of the kingdom that corn ſhould be ſown, It is 
very well known, that little profit can be made of coal 
mines without this engine; and tenants for life would be 


> diſcouraged in erecting them, if they muſt go from their 

A repreſentatives to a remote remainder man, when the te- 

5 nant for life might poſſibly die the next day after the en- 

pe gine is ſet up. Theſe reaſons of publick benefit and con- 

venience weigh greatly with me, and are a principal in— 

l gredient in my preſent opinion, Upon the whole, I think 

5 this fire engine ought to be conſidered as part of the 

| perſonal eſtate of Mr Lawton, and go to the executor 

y for the increaſe of aſſets, And decreed accordingly. 

. 3 Aiky"s, 13. 

0 13. But if a man be ſeiſed of a houſe, and poſleſſed Heir-Jooms. 
8 of divers heir-looms, that by cuſtom have gone with the 

1 houſe from heir to heir; it ſeemeth that theſe, although 

Y no part of the freehold, ſhall go to the heir, and not to 

1 the executor; and therefore ought not to be put into the 

\f inventory. 1 1/l. 185. 

0 So if an incumbent enter upon a parſonage houſe, in 

t which are hangings, grates, iron backs to chimnies, and 

: ſuch like, not put there by the laſt incumbent, but which 

f have gone from ſucceſſor to ſucceſſor ; the executor of the 

, leſt incumbent ſhall not have them, but it ſeemeth that 

4 they ſnall continue in the nature of heir-looms: but if 

. the laſt incumbent fixed them there only for his own con- 

4 venience; it ſcemeth that they ſhall be deemed as furni- 

d ture, or houſhold goods, and ſhall go to his executor, 

8 14. Writings, and evidences, which touch the inhe- pge; with 
t Titance, ſhall go to the heir, and not to the executor, Wiiinss. 
5 Merl. 62. — 
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And Swinburne ſays, that a box enſealed, or the cheſt 
with evidence of the land, though the ſame be not aſſixed 
to the freehold, yet becauſe they contain thoſe things 
which belong to the heir, they alſo belong to the heir, and 
not to the executors: and therefore they are not to be 
put into the inventory of the deceaſed's goods. Sin, 

21. i 
5 But as to this, Roll: makes a diſtinction, and ſaith, If 
the writings which concern the inheritance are in a cheſt, 
the executors ſhall have the cheſt, and the heir the writ- 
ings. But if the cheſt be ſhut, the heir ſhall have the 
cheſt alſo; but if it be not ſhut, the executor ſhall have 
the cheſt. 1 RolPs Abr. 915. 

But the author of the Law of Teflaments obſerveth, that 
this diſtinction ſeemeth not to be well taken; for if it be 
a box purpoſed for the keeping of the deeds, the heir 
ought to have it whether locked er open: on the other 
hand, if it be a box deſigned for other uſe, as for the 
keeping linen ; it cannot be ſaid to be appurtenant to evi- 
dences, altho' ſome be in it, for ſo may other things allo; 
or perhaps it may be a cheſt or cabinet of great value, 
ſurely this ſhall not go to the heir, when perhaps there 
is not perſona] eſtate ſufficient to pay the teſtator's debts, 
Law of Te. 381. 

If a further diſtinction ſeemeth neceſſary, it might be 
this : that if the executor will not open the box, and de- 
liver the writings, the heir rather than not have the writ- 
ings may take the box alſo; but if the executor will de- 
liver the writings, and retain the box, it doth not ſeem 
that ene box more than ancther can be ſaid to be appur- 
tenant to writings, ſo as to deveſt the property thereof out 
of the executor. 

15. By the 21 H. 8. c. 5 / 5. If the perſon deceaſed 
ſhall deviſe any lands tenements or hereditaments to be 
ſold, neither the money thereof coming, nor the profits of 
the ſaid lands for any time to be taken, ſhall be accounted 
as any of the goods or chattels of the ſaid perſon fo ce- 
ceaſed, | 

16. But what ſhall we ſay to thoſe goods, which may 
ſeem to belong to the wile rather than to the huſband, as 
her apparel, he: bed, her jewels, or ornaments for ber 
perſon ; whether are they to be put into the inventory of 
the huſband's goods, yea or nay? By the civil law, thoſe 
belonging to the wife, which be called bona paraphernalia, 
are not to be put into the inventory of her huſband's 
goods, neither are they ſubject unto the payment of the 
tuſband's debts: But Whether the wife's apparcl, wich 

C her 
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her bed, jewels, and ornaments for her perſon be com- 
prehended amongſt thoſe goods which the Jaw calleth 
bona paraphernalia, is the matter in queſtion, And it 
ſeemeth rather that they are not (ſaith Swinburne) ; her 
convenient apparel, agreeable to her degree, only except- 
ed, Otherwiſe, whatſoever goods belong to the wife, are 
preſently by virtue of the marriage become the huſband's, 
the property thereof being changed and transferred from 
the wife to the huſband, Inſomuch that without her huſ- 
band's licence or conſent, ſhe cannot diſpoſe thereof, nei- 
ther by act in her life time, nor at her death by her laſt 
will, which ſhe might do if they were bona parapherna— 
lia; wherefore thoſe goods being the huſband's and not 
the wife's, and the property thereof being in him and not 
in her, it may be concluded, that in conſtruction of law, 
thoſe goods abovementioned, and namely the wife's jewels, 
chains, and borders are to be put into the inventory of the 
deceaſed huſband's goods. Swin, 422. 

Rolle ſays, The wife after the death of her huſband ſhall 
have convenient apparel for her body, and not the execu- 
tors of her huſband; and of this convenience the court 
muſt be the judge. But ſhe ſhall not have exceſſive ap- 
parel; and if ſhe takes more than is convenient, ſhe ſhall 
be taken to be an executor of her own wrong. 1 Noll“: 
Abr. 911. Law of Tefl. 383, 384. 

And if the huſband deliver to his wife a piece of cloth 
for to make a garment, and dieth ; altho' that this was 
not made into a garment in the life of the huſband, yet 
the wife ſhall have this, and not the executor of the hul- 
band; inaſmuch as it was delivered to her to this intent : 
but againſt the debtee of the huſband, the wife ſhall have 
no more apparel than is convenient. 1 Rolls Abr. 911. 

But in the caſe of Haſtings and Douglas, H. 9 Cha. 
A chain ef diamonds and pearl, worth 3701, uſually 
worn by Sir John Davis's wife, who was daughter of the 
ear] of Caſtlehaven, being by her huſband's will deviſed 
from ber; Berkeley and Jones were of opinion, that ſhe 
being the daughter of a nobleman, and permitted to ule 
them frequently as ornaments of her perſon, and they be- 
Ing convenient for her degree, ſhe ſhould have them as 
her paraphernalia; and when there are not debts to be 
paid (as it doth not appear that there are any in this caſe), 
he (hall bave them againſt the executors or adminiſtrators 
of her huſband, and the huſband cannot diſpoſe of them 
[rom his wife by his will; but inſtantly by bis death, the 
poſſeſſion of them being in the wife's cuſtody, the pro- 
Perty 1s veſted in her, and the huſband cannot give them 
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away; for it is not reaſonable the huſband ſhould leaye 
her naked of thoſe jewels which ſhe uſually did wear, an; 
are fit according to her calling to wear. But Richard(,n 
and Croke were of opinion, that the will was good, and 
that ſhe may not take them contrary to the deviſe ; but if 
the huſband had not made his will of them, but had Jeft 
them to the diſpoſition of the law, and the queſtion had 
been betwixt the executor or adminiſtrator and the wife, 
where there be not any debts or legacies to be paid, or 


where there be aſſets to pay all debts and legacies beſides 


thoſe jewels; there peradventure, the law will allow her 
to take, and to enjoy them as her paraphernalia, Cs. 
Car. 343. 1 Roll's Abr. 911. 

And in the caſe of Carey and Appl:ton, M. 26 C. 2. 
The buſoand deviſed the jewels, which were the para. 
phernalia of the wife, and died: They were decreed to 
the wife. 1 Cha. Ca. 240. 

And by Macclesfield lord chancellor: Bona parapher- 
nalia are not deviſable by the huſband from the wife, any 
more than heir-looms from the heir; ſo that the right of 
the wife to her paraphernalia is to be preferred to that ef 
a legatee. 1 P. Will. 730. 

Bur it is ſaid, that bona paraphernalia ſha!) not be te- 
tained by the wife againſt debis. And in the caſe of Stalbs 
and Stubbs, H. 31 C. 2. it was held, that where the rea] 
ellate is chargeable, together with the perſooal, for the 
payment of debts, and the perſonal eſtate is deficient, the 
bona paraphernaiia ſhall be liable before the real eſtate 
ſhall come in. Cha. Ca. Finch. 415. 

But in the caſe of Tipping and / ripping, M. 1721. By 
Macclesfield lord chancellor: Bona paraphernalia ste 
liable to debts in favour of creditors only, and not in fa— 
vour of the heir at law. 1 P. ill. 7 30. 

And if creditors of the teſtator by judgment take the 
jewels after his death in execution, when the heir or ex- 
ecutor or truſtees have other aſſets (ufficient to pay ſuch 
debts; this is a default in the truſtees, for which the 
widow ovght not to ſuffer as to her bona paraphernalia. 
2 P. Will. 80. 

And in Northey and Northey, Dec. 6, 1740; lord Hard- 
wicke ſaid, that the late caſes have gone ſo far in the 
point of paraphernalia, that they have conſidered a wife 
in the nature of a creditor, and as having a lien upon 
real eſtate, Tho' the jewels in the preſent caſe were 
worth 30co], yet (he ſaid) the value makes no altera- 
tion: and tnat there are {cyeral caſes where there have 

been 
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been debts ſtanding out againſt the huſband, and yet the 
wife has been admitted as a creditor to the value of the 
paraphernalia, even upon truſt eſtates created for payment 
of debts. 2 Ak. 78, 79. 

And in the caſe of [rncledon and Northcote, Mar. 2. 
1746; it was ſaid by lord Hardwicke, that where there 
is a truſt eſtate, charged with payment of debts, which is 
ſuficient for that purpoſe, lhe may come round upon the 
truſt eſtate to be reimburicd to the value of ber parapher- 
n⸗lia, if the perſonal has been exhauſted by her huſband's 
creditors. And ſo it hath been determined in ſævetal caſes. 
3 Att. 438. 

And in Sne!ſon and Corbet, June 16. 17461 where the 
queſtion was, whether paraphernalia ſhall be liable to the 
payment of fimp.e contract creditors and legacies: Lord 
Herdwicke ſaid, At law, where the huſband dies indebt- 
ed, the widow cannot have ker paraphernalia; but this 
court doth not determine fo ſtrictly : for if- the perſonal 
eltate hath been exhautled ia payment of ſpecialty cre- 
ditors, ſhe ſhall ſtand in their place as to ſo much upon 
the real aſlets of the heir at Jaw ; for ſhe has a prior right, 
and a ſuperior one to legatces, who take only from the 
bounty of the teſtator. 3 Ath. 369. 

Alſo, if an huſband pledges the wife's paraphernalia, 
and dies leaving a ſufficient eſtate to redeem the pledge 
and pay all his debts; ſhe ſhall be intitled to have it re- 
&cemed out of che huſband's perſonal eſtate. But the 
huſband may el:enate the ſame in his life time. 3 At. 
3945. 5». 

AIG where a daughter's portion was to be paid out of 
her father's perſonal eſtate; the court would not allow 
the widow to retain her paraphernalia, Cha. Ca, Finch. 
146. 

And where by marriage articles it was apreed, that the 
wite ſhould have no part of the huſband's perſonal eſtate, 
but what he ſhould give her by his will; it was declared 
by the court, that this bars her of her paraphernalia, and 
trom jewels given to her by her huſband in his lite time, 


2 Vern. 83. 


Yer notwithſtanding all that hath been ſaid, if we ſhall 
reſpect what hath been uſed and obfcrved, ſuch hath ever 
been the general and ancient cuſtom or rather courteſy of 
the province of York, as thereby widows have been to- 
lerated, to reſerve to their own ule, not only their appa— 

tel, and a convenient bed, but à coffer with divers things 
S 3 thcrein 
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thereitr neceſſary for their own perſons; which thingy ſc 
have been uſually omitted out of the inventory of their ic 
deceaſed huſband's goods, unleſs peradventure the hu. 
band was ſo far indebted, as the reſt of his goods would it 
not ſuffice to diſcharge the ſame; in which caſe the wife's la 
jewels, chains, and borders, and ſuch like, being thing; tt 
of decency or ornament, and not of neceflity, have been ſl 
uſually prized and put into the inventory amongſt other b 
goods of the deceaſed, towards the payment of his debts; e 
and ſo they ought to be. Stwin. 422. * 

Wife's goods or 17. Goods to which the huſband is intitled in right of 

chattels. his wife, and as adminiſtrator to her, are not to be put fe 
in the inventory after her death ; but things which are in 0 


action muſt be put in. Swin. 422. Ged. O. L. 153. 

In the caſe of Sir John St Fohn, T. 15 Cha. the lady 
C. was poſſeſſed of divers leaſes, and conveyed them in 
truſt, and afterwards married with 4 B. The lady te- 
ceived the money upon the leaſes, and with part of the 
money bought jewels, and other part of the money hz 
left, and died. A B takes letters of adminiſtration of the 
goods of his wife; and in a ſuit in the eccleſtaftical court, 
the court would have compelled him to have piven an 
account of the jewels, and for the monies, to have put 
them into the inventory. But the opinion of the whole 
court of king's bench was, that he ſhould not put them 
into the inventory; becauſe the property of the jewels 
was abſolutely in him as huſband, and he had them not 
as adminiſtrator : but ſuch things as be in action, and 
which he ſhall have as adminiſtrator, he ſhall be ac- 
countable for, and they thall be put into the inventory, 
And for the money received upon truſt, it was reſolved, 
that the ſame was the money of the truſtees, and the wile 
had no remedy for it but in equity; and therefore the 
huſband ſhall have it as adminiſtrator. And in that caſe 
it was ref ]ved, that if a wemar. do convey a leaſe in truſt 
for her uſe, and afterwards marrieth, in ſuch caſe it lieth 
not in the power of the huſband to diſpoſe of it; and it 
the wife dic, the huſband ſhall not have it. Mar. 44 
Stoin. a. 423. 

18. By tne aforeſaid conſtitution of Othobon, the in- 
ventory ſhall be made in the preſence of ſome credible 
perſons, who ſhall competently under land the value of the 
deceaſed”s goods for it is not ſufficient to make an inven- 
tory, unlets the goods therein contained be particulatly 
valued and appraiſed by ſome honeſt and ſkilful perſons, 
to be the juſt yalue thereof in their judgmenis and con- 

ſciences, 
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ſciences, that is to ſay, at ſuch price as the ſame may be 
ſold for at that time. Swin. 425, 420. 

But as to the value of the goods upon the appraiſement, 
it is not binding, nor very much regarded at the common 
law ; for if it is too high, it ſhall not be prejudicial to 
the executor or adminiſtrator; and if it be too low, it 
ſhall be no advantage to him: but the very value found 
by the jury, when it comes in queſtion whether the ex- 
ecutor hath fully adminiſtred, or hath aſſets or not, is that 
which is binding. Swin. 426. Went. 83, 84. | 

19. By the aforeſaid conſtitution of archbiſhop Strat- In whatcafes an 
ford, the inventory ſhall be delivered to the ordinary, within be diſpenſed 
a time to be appointed by his diſcretion. - Not arbitrarily withal. 

(faith Lindwood) but in a teaſonable manner, according 

to the exigency of perſons, things, and places. Lind, 

177. 
11090 as the time for exhibiting ſuch inventory, is left 
to the diſcretion of the ordinary; ſo may he remit the 
making of an inventory, for a reaſonable cauſe: as where 

it may be expedient, that the quantity of the goods ſhould 
not be divulged. Lind. 176. 

As was done in Bzon's caſe, July 18. 1682. Who dy- 
ing poſſeſſed of a large perſonal eſtate, made his eldeſt ſon 
executor, and among other bequeſts, gave his ſecond ſon 
20001, to be paid at three ſeveral payments. The ſaid 
ſecond ſon took out proceſs againſt the elder brother, and 
cauſed him to be cited before the judge of the prerogative |, 
court (where the wil! was proved) in order to compel 
him to bring in an inventory. But it. appearing to the 
judge, that the two firſt payments were made, and the 
third offered to be made; he gave ſentence, that there 
was no need of an inventory at the inſtance of the plain- 
tiff: which was confirmed by the delegates, firſt upon 
appeal, and afterwards upon a commiſhon of review. 


Raym, 470. 

20. Altho' appraiſements and inventories ſhall not be How fir the 
made according to the eccleſiaſtical law, nor to the ſtatute que Oo Wager 
aforeſaid ; yet, by the practice of the courts, if the goods quired, are ne- 
of the deceaſed ſhall be appraiſed by any honeſt perſons of ceſſary. 
the neighbourhood, and reduced into an inventory, and 
afterwards the ſaid inventory ſhall be in due time exhi- 
dited before the judye who proveth the will or granteth 
the adminiſtration, upon the oath of the executor or ad- 
miniſtrator, ſuch inventory ſhall receive credit in all 
cauſes and courts, and he that exhibiteth the ſame ſhall 
be freed from the burden of proving the truth of the in- 

8 4 ventory, 


Strictneſs re- 
quiſite in con- 
teſtation of 
ſuit. 


Mills. Inventory. 


ventory, that is, that the deceaſed had no more goods; 
and he retorteth the proof of any goods having been 
omitted, upon the legatary or other perſon pretending in. 
tereſt in the goods of the deceaſed. 1 Ought. 344. 

By which oath of the executor or adminiſtrator is to he 
underſtood, the oath which he took at thetime of grantin 
the probate or adminiſtration: Unleſs the party be called 
afterwards to exhibit an inventory upon his corporal 
oath ; for then he ſhall again take a ſpecial oath of the 
truth of the inventory, notwithſtanding the former gene. 
ral oath that he took at the time of granting the probate 
or letters of adminiſtration, Id. 

21. For ſometimes it is demanded, and by the judge 
decreed, at the inſtance of the party having intereſt in the 
goods of the deceaſed, that an inventory be exhibited upon 
the oath of the executor or adminiſtrator, before the iſſu- 
ing of the probate or letters of adminiſtration under ſea]; 
and then, notwithſtanding the former general oath had 
been taken for the faithful execution of the will or ad- 
miniſtring the goods of the deceaſed, and for exhibiting a 
true inventory, a fpecial oath hath been uſed to be taken, 
at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, or by virtue of 3 
commiſſion. 1 Ought. 344. : 

And ſometimes, before the granting, or at leaft before 
the iſluing of the probate or letters of adminiſtration, (in- 
ſtead of an inventory of the goods of the deceaſed upon 
the oath of the party,) at the requeſt of ſome perſon having 
intereſt, the judge iſſueth a commiſſion for the appraile- 
ment and true valuation of the goods rights and credits, 
and inſpection of the obligations, leaſes, and other wii 
ings and papers whatſuever, concerning the perſonal eſtate 
of the decealed, at the houſe of the deceaſed, or elſewherc, 
whereſocver his goods rights or credits remain or be, on 
fuch a Gay or days, with coatinuation and prorogation 0! 
the time and place, as ſhall be needful. 74. 

Allo in theſe caſes, there uſually iſſueth a moniticn 
againſt the other party in ſpecial, and all others in gene- 
rel, with whom any of the goods rights or credits of the 
deceaſed remain and be, that they exhibit or ſhew, © 
cauſe to be exhibited or ſhewed, really and with effect, 
to the appraiſers by virtue of the commiſſion aforeais 
appointed, at the time and place of the execution there- 
of, the aforeſaid goods rights and credits of the ſaid de- 
ceaſed, and ailo the bonds, leaſes, aud other writings and 
papers, Concerning the perſonal eſtate of the deceaſed, ft 
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maining or being with them or any of them, to the end 
that they may be appraiſed and put in the inventory: on 


een 
in. pain of law, and of contempt. 1 Ought. 344, 5+ 
And ſuch commiſſion being duly executed, the inven- 

be tory is brought in and exhibited, ſigned by the hands of 
ing the commiſſioners or appraiſers or two of them at the 
led leaſt ; without the oath of the party for the truth thereof. 
ral 1 Ought. 345. 
the And in ſuch caſes an inventory alſo is often required 
Ne. upon the oath of the executor or adminiſtrator, of ſuch 
ate goods of the deceaſed as have been already diſpoſed of. 

Id. | 
Joe But after the inventory is exhibited, a creditor ſhall 
the not be admitted to object thereto in the eccleſiaſtical 
en court; for the ſtatute of 21 Hen. 8. which requires the 
ſu- executor or adminiſtrator to make an inventory, only in- 
l: joins them to deliver it upon oath into the keeping of the 
ad ordinary, and the ordinary by the ſaid ſtatute is required 
d to receive the ſame ſo preſented or tendred to be delivered. 
F As in the caſe of Catch/ide and Ovington, T. 6 G. 3. It 
n, was moved for a prohibition to the eceleſiaſtical court, on 
th behalf of Mrs Catchſide the adminifſtratrixx The caſe > 
7 was, ſhe had been cited into an inferior eccleſiaſtical 

court, at the promotion of Anne Ovington a creditor, 
re to exhibit an inventory, She brought one in; and the 
= creditor objected toit, There was a decree for the credi- 
on tor. The adminiſtratrix appealed to the ſuperior eccle- 
ih haſtical court, which affirmed the decree. The ſuggeſtion 
e- for a prohibition was, their want of juriſdiction. Unto 
s, which it was anſwered, on ſhewing caule, that it being 
te after ſentence, it was now too late for a prohibition, un- 
te leſs it ſhall appear that they have determined contrary to 
A law, —- By lord Mansfield and the court: It appears up- 
n on the face of the proceedings, that the ſpiritual court 


hath no juriſdiction.—And the rule for a prohibition was 
made abſolute. Bur. Mansf. 1922. 
22. By the 13 Ed. 1. ft. 1. c. 23. Executors ſhall have Action giren te 
a writ of account, and the ſame action and proceſs in the ſame **<cvtoni» 
writ, as the teſtator might have had if he had lived. 
By the common law, executors ſhould not haye an ac- 
tion of account, for an account to be made to the teſtator, 
becauſe the account reſted in privity ; for remedy whereof 
this action was made. But by the law of merchants, an 
action of account did lie for executors. 2 IAH. 404. 
By the 4 Ed. 3. c. 7. J/hereas in times paſt, executors 
have not had attians fer a treſpaſs done to their ſeſtators, as of 
| the 
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the gods and chattels of the ſame teſtators carried away in 
their life, and (5 ſuch treſpaſſes have hitherto remained 1. 
puniſhed ; it is enatted, that the executors in ſuch caſes ſt) 
have an action againſt the treſpaſſers, and recover their 40. 
mages, in like manner as they whoſe execulors they be ſhiulj 
have had if they were in life. 

By the 25 Ed. 3. ft. 5. c. 5. Executors of executors ſpy] 
have actions of debts, accounts, and of goods carried away of 
the firſi telators, and executions of flatute merchants and u.. 
copnizances made in court of record to the firſt teſtator, in th 
fame manner as the firſt tc/lator ſhould have had if he wy 
in life; and the ſame executors of executors ſhall anſwar 1; 
other of as much as they have recovered of the goods of th 
firſi te/lators, as the fi executors ſhiuid do if they wert in 


full life. 


Action given to 23. By the ſtatute of the 31 Ed. 3. ft. 1. c. 11. I 
adminiſtratotrs. caſe where a man dieth inteſlate ; the perſons deputed by th 


Action in caſe 
of rent in ar- 
rear. 


ordinary to adminiſter his gocds, ſhall haue an ation to demand 
and recover as executors, the debts due o the perſon inteſlat 
in the king's court, fer to admin:jler and diſpend for the ſoul 
of the dead; and fhail anſwer alſo in the king's court, to ether 
to whom the dead perſon was holden and bound, in the ſani 
manner as executors ſball anſwer : and they ſhall be accountali; 
ta the ordinary, as executors be tn the ceſe of teſtament, a 
well of the time paſt as of the time to come. 

Before this act, by the common law, adminiſtrators bad 
no property in the goods and chattels as executors had; 
nor could they recover debts as executors could do; but 
by this ſtatute they are enabled in boch thoſe reſpedts: 
and further, whereas by the common law they wer: 
charged by the name of executors, now they ſhall be 
charged by the name of adminiſtrators. Gibſe 478. 

24. By the 32 H. 8. c. 37. Foraſmuch as ly the order 
of the common law, the executors or adminiſirators of tenants 
in fee ſimple, tenants in fee tail, and tenants for term of lift, 
of rent ſervices, rent charges, rent ſecls, and fee farms, hav! 
no remedy to recover ſuch arrearages of the ſaid rents or fe 
farms as were due unto the teſtators in their lives, mor yet tit 
heirs of ſuch teftator, ner any perſon having the reverſim 
his eflate after his diceaſe, may diftrain or have any lawful a- 
tion to levy any ſuch arrear ages of rents or fee farms, due unt! 
him in his life time as is aforelaid ; by reaſon whereof the le- 
nants of the demean of ſuch lands tenements or hereditament!, 
out of which ſuch rents were due and payable, who of right 
ought to pay their rents and farms at ſuch day and _ 
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they were due, do many times retain ſuch arrearages in their 


| wn hands, ſo that the executors and adminiſtrators of the 


perſons te whom ſuch rents or fee farms were due, cann't have 
wr come by the ſaid arrearages of the ſame, towards the payment 


| of the debts, and perfor mance of the will of the ſaid teſlators ; 


it is enacted, that the executors and adminiſtrators of every ſuch 
ferſon to whom any ſuch rent or fee farm ſhall be due, and not 
paid at the time of his death, ſhal! have an attion of debt for 
all ſuch arrearages, againſt the tenant that ought to have paid 
the ſame, or againſt his executors or adminiſtrators; or may 
diſtrain for the ſame upon the lands and other hereditaments 
chargeable therewith, ſo long as they continue in the ſeiſin er 
prſſe/ſion of the ſaid tenant in demeſne, who ought immediately 
to have paid the ſaid rent or fre farm ſo being behind, to the 
ſaid teſlator in his life ; or in the ſeiſin or poſſeſſion of any other 
berſan claaming the ſame only from the ſame tenant by purchaſe, 
gift, or deſcent ; in like manner and form as the teſlator might 
have done in his life time, and ſhall for the ſame diſtreſs lau- 


fully make avowry upon their matter aforeſaid. ſ. 1 


Provided, that this ſhall not extend to any ſuch manor, lord- 
ſhip, or dominion in Wales, or in the marches of the ſame, 
whereof the inhabitants have uſed time out of mind to pay unto 
the lord or owner thereof at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties forfeitures 
and penalties, whereef the ſaid inhabitants were chargeable to 
any of their ſaid lords ance/lors or predeceſſors before his ſaid 
entry, ſ. 2. 

And if any man having in the right of his wife any ęſtate in 
fee ſimple, fee tail, or for term of life, in any rents or fee 
farms, and the ſame ſhall be due and unpaid in the ſaid wife's 
life; the huſband after the death of his wife, his executors and 
adminiſtrators, may have an action of debt for the ſaid arrear- 
ages, againſt the tenant of the demeſn that ought to have paid the 
ſame, his executors or adminiſtrators, or may diſirain for the 
fame, as he might have done if his wife had been living, and 
make avowry upon his matter as aforeſaid. 1. 3. 

And if any perſon ſhall have any rents or fee farms for term 
ef life of any other perſon, and the ſame ſhall be due and un- 
paid in the life of ſuch other perſon, and he dieth ; then he to 
whom, the ſame was due, his executors or admini/trators, may 
have an action of debt againſt the tenant in demeſne, that ought 
to haue paid the ſame when it was firſi due, his executors ond 
adminiſtrators; or may diſtrain for the ſame upon ſuch lands 
and tenements out of which the ſaid rents or fee farms were iſ- 
ſung and payable ; in like manner and form as he might have 
done, if ſuch perſon by whoſe death the aforeſaid eftate in N 
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faid rents and fee farms was determined and expired had lin 
in full life; and the avewry fer the taking of the ſo 
diflreſs to be made as aforeſaid, ſ. 4. 

And by the ſtatute of the 11 G. 2. c. 19. Whey 
where any leſſor. or landlord, having only an eſtate for iſi u 
the lands tenements or hered;taments demiſed, happens to dit he. 

fore or an the day on which any rent is reſerved or made pq. 
able, ſuch rent or any part thererf is not by law recoverable, þ 
the executors or adminiſtrators of ſuch leſſor or landlord; ner u 
the perſen in reverſion intitled thereunto, any other than for tl, 
uſe and occupation of ſuch lands tenements or hereditamni, 
from the death of the tenant for lite; of which advantage hal 
been eſten taken by the under tenants, who thereby avoid peyins 
any thing fer the ſame; for remedy thereof it is enatted, tha 
where any tenant for life ſhall happen to die before or en tl 
day, on which any rent was reſerved or made payable upon an 
demiſe or leaſe of any lands, tenements, or hereditaments, wi.) 
determined on the death of ſuch tenant for life, that the ex. 
tors or adminiſtrators of ſuch tenant for life ſhall and may, ir 
an adtien upon the caſe, recever of and from ſuch under tenart 
or under tenants of ſuch lands tenements or hereditaments, . 
ſuch tenant fer life die cn the day on which the ſame was mas 
payable, the whole, or if before ſuch dey, then a propertim 
ſuch rent, according to the time ſuch tenant for life liv, of ils 
laſt year, or quarter of @ year, or other tine in which the ſai 
rent was growing due, as aforeſaid; mating all juſt allowance, 
or a properitonable part therecf reſpectiveiy. 1. 15. 
In what courts 25+ An executcr may ſue another in the ſpiritual court 
to be brought. touching his teſtator's goods, in this cafe, viz. if a wan 
deviſe or bequeath corn growing, or goods, unto ot; 
and a ſtranger will not ſuffer the exccutor to perform the 
teſtament: for this legacy, he ſhall ſue the Kiauger n 
the ſpiritual court. Swin. 18. 

But if a man take from the executor or admitiſt:atct 
the goods of the deceaſed; tor this they mutt uſe the! 
action of treſpaſs, and not ſue in the ſpiritual cout! 
for they cannot ſue for the goods of the deceaſed i! 


court eccleſiaſtical, but at the common law. Sin. 1% ti 
10 Tad. 21. | 


| m 
Alſo tenants may be ſued at the common law by ext c 
cutois or adminiſtrators for rent behind, and due to tte 1 

teſtator or inteſtate in his life time, or at the time of 8 
death; and they may for the ſame diſtrain the land ch!77 f 
ed with the rent. Swix. 18, | f 
n 
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26. All the executors do repreſent the perſon of the In what caſe co- 
teſt⸗tor, and therefore they muſt all join in ſuit againſt pr pee 
ethers, and in ſuit by others they muſt all be made de- 
ſendants, or at leaſt ſo many of them as do adminiſter : 
for tho? the executors themſelves muſt take notice by the 
will how many executors there be, and muſt frame their 
ſuit accordingly ; creditors and ſtrangers need not take 
notice of any more than do adminiſter, and execute the 
office of executor. Went. 95. 

T. 6 Ja. Smith and Smith, The mother and her ſon 
-n infant were made executcrs, and adminiſtration was 
eranted to her during the minority of her fon ; ſhe mar- 
ried again, and then her huſband and the as executrix 
brought an action of debt againſt the defendant, who 
pleaded in abatement that the infant was not named; and 
upon a demurrer to that plea, it was held that che plea 
was good: but if it had been ſet forth ſpecially in the 
declaration, that there was another executor under age, 
tho” not joined in the action, it might have been other- 
| wiſe, Tv. 130. 1 Brownl, 101. 

* 27. If one executor refuſe to undertake the executor- Cafe where one 


_ ſkip, then is the other executor to be admitted alone, and co-executor re- 
ON may execute the will, or commence any ſuit or be ſued A 
* alone, as it no other had been named executor, But if 
ſe. he alter his mind, and afterwards b-come willing, then 
Ky (his former refuſal before the ordinary notwithſtanding) 
he may join with the other executor who proved the will; 
ak and if be releaſe any debt due to the teſtator, the releaſe 
ws is as ſaſlicient, as if he had never refuſed, Which is to 
be underſtood, if he releaſed before judgment; but after 
1 judgment, being no party to the ſuit, he cannot acknow- 


edge ſatisfaction, becauſe he was not privy to the judg- 
ment. Swin. 325. | | 

And where there are ſevetal executors, and one of them 
OY refuſeth before the ordinary, and the relt prove the will ; 
he who refuled may adminiſter when he will, and there- 


0 ſore they who proved it, ought to name him in every ac- 

1 tion; but if they all retuſe, and the ordinary grants ad- 

* miniſtration to another, then it is too late, for in ſuch 

hs caſe they cannot aſterwards prove the will. 9 Co. 38. 

* Hen flows caſe. | 

* 28. Co- executors being in law but as one perſon, there- In what caſe one 
5 fore the a&t of one is the act of them all, and the poſſeſ- may 2 what all 

ſion of one is accounted the poſſeſſion of all, and the pay- ON ON 

Al ment of debts by or to one of them is the payment of of 
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to all of them; and the ſale or pift of the teſtator's good; 
by one is the ſale or giſt of all; and likewiſe a release 
before judgement of one of them, is a releaſe of all, 
Swin, 328. 

But it is not ſo with admini/irators ; for they have by 
one authority given them by the biſhop over the goods; 
which authority being given to many, is to be executed 
by all of them joined together. Lord Bacon's Tratts, 162. 
1 Ait. 460. 

Alſo one executor ſhall not be charged with the wron 
or devaſtavit of his companion, and ſhall be no farthe; 
liable than for the aſſets which came to his hands. And 
therefore where an action was brought againſt two exe. 
cutors, and the jury found that the two and another were 
made executors, and that the third waſted the aſſets to 
the amount of 6c01 and died, and that only 161 came 
to the hands of the two others ; the court held, that they 
ſhould be chargeable for no more than the 161; for that 
it was the teſtator's folly to truſt ſuch a perſon, which 
muſt not turn to the prejudice of the other executors, 
2 Bac. Abr. 395. 

29. Regularly, one executor cannot ſue another of his 
co-executors, touching any thing relating to his teſtato!'s 
will; or that is within the power, intereſt, duty, or &- 
fice of an executor. 2 Lac. Abr. 396. 

But if the reſidue of the perſonal eſtate, after debts and 
legacies, be deviſed to both the executors, one of them 
may ſue the other in the ſpiritual court for a moiety ; for 
this is in the nature of a gift or legacy to him, and he 
may bring trefpaſs againſt the other executor if he takes 
it out of his poſſ-fhon, or detinue if he detains it from 
him. 2 Bac. Abr. 396. 

Or, in ſuch caſe, he may have relief in equity. 

20. It ſeemeth to be now ſettled, that Where a man 
maketh two executors, and deviſeth to them the reliLue 
of his goods after debts and legacies paid; and one of 
them dicth, that the ſurvivor ſhall have the whole. 2 
Lev. 209. 1 Fern. 482. 

So where a man deviled all the reſt and refidue of his 
goods chattels and perſonal eſtate, to two perſons, their 
executois and adminiſtrators, and one of them died; on 
a bill brought by his executor againſt the ſurviving Ce- 
viſee, it was held, that the ſurvivor ſhould take the whole 
to his own uſe, and ſhould not be a truſtee as to the 
moiety for the repreſeiitative of him who is dead; 2 

tha 
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it they were to be conſidered as jointenants, where ſur- 
vorſhip takes place, as well in caſes of chattels, as in 
iſes of inheritance. 1 Abr. Ca. Eg. 243. 

zi. The executor of an executor (where there is no 


det executor) is executor to the firſt teſtator, and hath adminiſtrator of 


ht to all the profit, and is liable to all the charge that 
de firſt executor had, or was ſubject unto. But the one 
eſtator's goods ſhall not ſtand charged for the other teſt a- 
tor's debts, but each for his own. Swin. 329. 

[f two be appointed executors, and the one maketh 
bis teſtament, wherein he nameth his executor, and dieth, 
is co-executor ſurviving ; in this caſe, the executor of 
he executor is not to be joined with the executor ſurviv- 
np, neither in the execut on of the will, nor in ſuits or 
zins. And if the executor of the executor have any 
gods or chattels in his band, which did belong to the 
fiſt teſt⸗ tor, the executor of the ſame teſtator ſurviving 
may have an ation againſt the executor of the executor 
for the ſame ; for the power of the executor who died 
fiſt was determined by his death, the other then ſurviy- 
ing. Swim. 324, 325. 

Swinburne ſays, the ex2cutor of an executor cannot ſel] 
the land of the fiiſt teſtator. Swin. 329. 

But in the caſe of Rolls and Maſon, T. 10 Ja. Where 
the deviſe was, that the ex*cutor ſhould ſe]] ; it was held, 
that the executor of the executor might ſell, tho? not in 
being at the time of the deviſe, 2 Brownl. 194. 

de in the caſe of Garfozt and Garfort, M. 15 C. 2. 
Lands were deviſed to be ſold by the executor. The 
ex-cutor died, "I'he youngeſt children, for whoſe benefit 
the ſale was ordered, preferred a bill againſt the heir. 
The beir demurs ; becauſe it was but an authority in the 
tx*cucor, which is dead with him. But the demurrer 
was overruled. 1 Cha. Ca. 35. 

But the adminiſtrator of an ex=cutor is not liable: 
as in the caſe of Tucker and Towel, M. 9 G. 2. [here 


273 


Executor or 


an executor. 


was 4 Jib-l in the ſpiritual court for a legacy. The de- 


'ndant pleaded that it was a legacy given by the will 
(f the teltator, whoſe executor is dead, and he the de- 
Iendant 18 adminiſtrator of the executor, and therefore 
'S not liable for the legacies, Which plea the ſpiritual 
wut refuſed, and theretore he applies for a prohibition. 
=By lord Hardwicke chief juſtice : No doubt but the 
Piritua] court hath a general juriſdidion in ſuits for 
"24cIes ; but the queſtion is, whether they have in this 
"tas it is wow brought, And I think they have we 

or 
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Exrcuntor of an 
adm:iniftrator. 


Adminitr2tor 
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For if an executor dies inteſtate, there is no privity he. 
tween his adminiſtrator and the teftator ; and in order 0 
continue the privity, there are adminiſtrations % 5 
non granted, which is the conſtant courſe, Now he 
is a ſuit againſt the adminiſtrator of the executor, why 
is not adminiſtrator de bonts non of the firſt teſtator: 8 
that there is no privity. But it is ſaid, that here 
what amounts to an allegation that this adminiſtrator 
was poſſeſſed of the teſtator's goods, and ſo may de 
charged as executor of his own wrong. That doth not 
appear. But ſuppoſe it had been fo, that would not be 
a ground to maintain this ſuit, but in that caſe ther: 
ſhould be an adminiſtrator de bonis non ſet up, and be 
might then call him to an account in a court of equity; 
for the eccleſiaſtical court has only juriſdiction to compte 
the immediate repreſentative of the teſtator or inteſtate 
to adminiſter, and have power to grant probate, and tg 
commit adminiſtration. But when they have done that, 
they are fundti officio, and have no further juriſdiction, 
but to call the executor or adminiſtrator to account,— 
And a prohibition was granted. Cs in the time of ld 
Hardwicke, 185. | 

32. If adminiſtration is granted to two, and one dies, 
yet the adminiſtration doth not ceaſe; for it is not like a 
letter of attorney to two, where by the death of one the 
authority ceafeth; but is rather an office; and admini- 
ftiators are enabled to bring actions in their own names; 
they come in the place of executors, and therefore tlie 
office ſurvives. 2 Fern. 514. 

33. When an adminiftrator hath judgment and diet), 
his executors (as ſuch) may not ſue execution of the {ail 
judgment; for none {hall have execution of this judr- 
ment, but he who ſhall] be ſubject to the payment ot the 
debts of the firſt inteſtate. 5 Co. q. Brudenel's caſe, 

24. By the ſtatute of the 17 C. 2. c. 8. II bert ay 
judgment after verdifl Hali be had, by or in tbe name of e. 
executor or adminiſtrator ; in ſuch caſe an adminitratir f 
goods not adminiſircd may ſue forth a ſcire facias, and take xi 
culion upon ſuch jnulgment. 


Actions brought 35 Ly the ſtatute of the 9 Ed, 3» 3.23; © J- In 4 


againſt givers 
EXececucors, 


writ of debt brought againſi aivers executors, they nor ar." 
them jha'l have but one «ſſoin befare appearance, that 15 16 j*) 
at the ſummons or attachment; nor after appearance, they ſeal 
have but one effoin, as the teſtator ſhould have hed : ſo hat d 
the execuiars da repreſent the per ſon of the teflator as one 7 


A's 
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Aud tho" the ſberi f do anſwer at the ſummens, that ſeme of 
them have nothing whereby he may be ſummoned ; yet there 
hall be an attachment awarded upon them. And if the ſheriff 
enſuwer, that he hath nothing whereby he may be attached; the 
great diſtreſs ſhall be awarded, fo that at the great aiftr of re- 
turned upon them, he er they that d jirfl appear in "the court 
ſhall an ſiuer to the plaintiff. Aud altho“ ſome of them have 
appeared in the court, aud make default at the day that 
great difireſs is returned upon the ether; yet nevertheleſs he or 
they all be put to anſwer, that fir appeared at the great 

wflreſs returned. 

And in caſe the judgment paſs for the plaintiff; he ſhall have 
bis judgment and execution againſt them that have pleaded, 
y cecerding to the law heretofore ned, and againſt ail other named 


Ye in the writ, of the goods of the teſlatir, as well as if they had 

ate all pleaded, And it is to be underſtosd. that if any in ſuch 

| to caſe will fue according to the law that hath been uſed hereto- 

at, fore, be may freely ds it notwithſtanding this ſtatute. 

on, 30. In all actions brought by eXecutors or adminiſtra- Colts, 
— tors, upon contracts, bonds or other things made to the 

ord ceceaſed, or for goods taken away in his life they ſhall 


pay no coſts by any ſtatute, LZaw of Ex. 462. 2 Bac. 
es, Ar. 446. 


ea Thar is to ſay; coſts by the common Jaw are not given 
the in any caſe: and exccutors and adminiſttators are not 
ni cam; prized within the ſeveral ſtatutes which in order to 
's prevent vexatious ſuits do require other perſons to pay 
the colts in like caſes ; for executars and adminiſtrators cans 
not ſo well be ſuppoſed to intend vexation, ſceing that 
th, they ſue only in the right of another; and have not per- 
aid haps ſo perte& knowledge of the matter as their te ator 
E or inteftate would hive had if he had lived. Bui as they 
the ate not to pay Colts, ſo on the contrary they arc no! to 
be allowed colts ; becauſe they are ſuppoſed to reimiiuiſe 
an themſelves any charges or expences they may have been 
an at, in the account of the teſtator's or int-ilate's eſtate. 
Nl 2 A. 108. 
xt So alſo an executor defendant ſhall pay cots; and the 
jedgment is, of the £0 0ds of the teſtitor, it there aire 
T lufficient; if not, of the executor's own goods. Alto, 
of When he | is defendant, and th-:e 1s judgment tor him, ne 
a), mall have his coſts. 1 Bac. br. 517. 2 Bac. hr. 446. 
Jail H. 12 C. 4. Atarſh and Tilkewly, When an executor 
ou mult declaie as executor, be {hall pay no colts : but if 
7, he cauſe of action ariſeth in the time of the executor, 
1 and is therefore a matter within his Knowledge, and jor 
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which he way declare in his own right, and need not to 
declare as executor ; he {hall be Lable to pay coſts, St, 
682. 116. 

So where the thing in diſpute is matter, not of faq, 
but ef law, and conſequently as much within the know. 
ledge of the executor or adminifirator as of the te{t;wor 
or inteſtate ; it hath been agjudged, that where judgment 
is given apaivſt the executor or adminifirator upon de. 
murier ; they ſhall p.y cſts, A+ in the caſe of Frozy 
and Moore. E. 1720. Bill by an adminiftr«tr; The de. 
fendant dcmurs<s; and the demuirer is allowed; and the 
bil! is diſmiſſed witn coſts; and fo ſad to be the conſtant 
co ſe in equity, by the whole court of exchequer, 
Burb, 62. 

AM. 3G. Eliell againpſt Quaſb and others. There were 
three execuicrs rne of who ch gave a warrent of attorney 
to confels a judgment acai: ſt nimſelf and his CO-Execu- 
tors; purſuant to Which a judgment was entred againſt 
ali the executors of the goods of the teftator for the debt, 
and againſt the executor who gave the warrant of his 
own goods for the cofts, Upon motion to ſet this aſide, 
it was heid to be il; for executors may p'ead different 
pieas, and that which is moſt for the teftator's advantage 
ſhail be received, And the judgment was ſet aſide, 
Str. 20. 

E. 1 C. 2. Crutchfield and Scott, The queſtion was, 
ebe in an action. by an exicutor, the defendant thuuld 
be allowed to bring money into court. And on confideration, 
it was held he might, and that the effect of it would be, 


not to make the executor pay, but only loſe his ſubſe- 


quent coſts. And the ſame was allowed in the caſe ef 
Baker aud Turbervilie, M. 3 G. Str. 796. 

T. 7 G. 2. Caſwell and Norman. An executor brought 
error of a judgment after a devaſtavit; and the court held, 
he ought to pay coſts on afti nance, Str. 979. 

H. 4 G. 3. Harris and Fones. On a quettion, whe- 
thet an executor ſhould be permitted to diſcentinue, with- 
out payment of colts, For the plaintiff executor, it was 
urged, that an executor {hould not pay coſts in any in- 
itance excepting one, namely, where he had brought an 
ation as executur, Which he might have brought in his 
own name: But by the court; the giving an executor 
leave to diſcentinue, is matter of diſcretion in the court: 
and they ought not to give him ſuch leave, in any caſe 
where ne hath knowingly brought his action wiong, un- 


leſs he will Conſent to pay coſts, Bur, Hanf,. 145 11 
05 
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Alſo, on a judgment of non preſtguitur, for the execu— 
tor's wis ful deiey, he ithal pay Coli >, Bur. Mansf. 1584. 
But he ſhall not pay c:fts ona noufu.i, 5. 


V1. Of the payment of debts by executors or admi- 


Mijiraturs. 
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1. Y the ſtatute of Magna Charta, ch. 18. (which Ordinary Uable. 


lord Coke ſars is in affirmarice ut the common 
law) I here one inaebted to t'e king ſhall die, h king fhall 
be ff ſatiiſie a for his gebt, and the ęſidue ſhall rem in to 
the executors to per form the teſt ment if the dead Ani if no- 
thing be owing unte the king, al the chatte's ſha'l go to the 
wie of the dead ( ſaving to his wiſe and children their reaſonable 
art). 
4 Upon which, lord Coke ſays, three things are to be 
obſerved: 1. T'na! the king de his prerogative ſhall be 
preterred in ſatisfaction of bis debt by the execut irs, be- 
fore any other. 2. That if the ex-cutors have luffici-nt 
to pay the king's deb, the ber tnatis to be r tie coun- 
tenance, and fit in the ſeat of his anceſtor, or any pur- 
chaſer of his lands, ſhall not be charged. 3. Ir nothing 
be owing to the King, or any other, all the chavels thall 
go to the uſe of the dead, that is, to his ex:cuturs or 
adminiſtrators, ſaving thei; reaſonable parts to the wife 
and children as afore laid. 
And by a conititution of Othobon : Since the uncertainty 
of death often deprives men of the o1portunity of making their 
laſt wills, human fiety aeleth merciſuly ward the decenjed, 
ty diſtributing their gods to prons uſes, ſo that they fallow and 
belp them, and prepitiouſly intercede for them with the heavenly 
Judge ; Therefore we, by our approbation confirming the provis 
fin her etzfore mane (as it is faid) by the prelutes of the K- 
dom of England with the atprobation of the king and barons, 
concerning the goods of ſuch as die inte/iate, do /! ittly forbid 
prelates and all other whatſoever, to take or ſeize the grots of 
enteflates, contrary to the proviſion afercſaid. Achon. 121. 
Vaoich prov.ſi.n John of Aihen underſtandeth to be that 
vn ch is made by the ſtatute of toe 13 EI I, c. 19 but 
this Cannot be right; f>r this Conitituiivn Was made 
ſeventeen years be ore that ſtatute, Gig. 478. But the 
proviſion meant, ieemeta plainly o be the atorelaid ſta- 
tute in the magna cherta. 
Aud by a cooftitution of archbiſhop Stratford it is or= 
deted thus: Foraſmuch as it happeneth jonetimes, 1vat perjons 
2 dying 
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dying intc/late, the lords of the fees do not permit the debts of 


the decenſed to be paid, out of their moveable goods : we $ 


decree, that none ſhall henceforth da the ſame, on pain of th 
greater excommunication, Lind. 171. 
2 By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. Th 

perſons def uted by the ordinary ts aiminifler the goods of in- 
teſtates, ſball have an attion to demand and recover as execu- 
tors, the debts due to the perſon inteſiate, in the king's court, 
for ts adminiſter and diſpend for the ſrul of the dead; and ſhall 
anſwer alſo in the Hing's court, to other to whom the ſaid mn 
perſon was Helden and bound, in the ſame manner as execute 
ſhall anſever. And they ſball be accountable ta the or Se 
as executors be in the coſe of teflament, as well of the time pa 
as the time ts come. 

But before this act, action laid by the common lau, 
againſt the deputies or committees of the ordinary, by the 
name of ex:cutors, but nut by the name of admiviltrators 
until this act. 9 Co. 39. 

By the ſtatute of the 30 C. 2. c. 7. The executors and 
adminiſurators of any per ſen, who as executor in his own wrong, 
or adminiſtrator, ſhall waſte or convert any goods chattels fas. 
er aſſets of any perſon deceaſed io his own uſe, fhail be liable 
and thargeable in the ſame manner, as their teſtator or intc// at 
would have been if he bad been living. 

And dy the ſtatute of the 4 & 5 W. c. 24. F:raſmub 
as it hath been a doubt whether the ſaid jlatute of the 30 C. 2. 
did extend to the executors and aamimfirators of any euer 
or adminiſtrator of right, tho for want of privity in ia 
were not before anſwerable nor could be ſued fer the debts tu? 
frem the fi it teftator or inteſtate, notwith landing thet fu! 
ks or adminſ!rators had waſted the goods ana eftate ef 

he fir/t teflator er inteſiate, or converted the ſame to their 
own ue; 5 is hereby declared, that all and every ihe executn; 
er aaminiſlrators of ſuch execuior or adminiſirator of right, 
who ſpall waſte or convert 15 i ir own uſe gords chaitels er 
e/late of their teflator er inte/iate, ſhall be liable and charge- 


be in the ſanic manner as ther teſlator or inteflate pon 97 


mint baue been. I. 12. 

Dr Swinburne ſays, If a tet:tor by his teflament doth 
charge his executor io pay his debts ; the creditois, in 
reſp: t of tuch charge, may luc for chem in the eccleſiaſtical 
court. Sin. 19. 

But this (as it [cemeth) muſt be underſtood, where 
ttcic are tpecial words in the will fo directing it; as if 
the tcltaior leave to bis creditor ſuch a ſum in lieu and 
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ſatis fa gion of his debt, or the like: Otherwiſe, the ſuit 
muſt be, (as for other debts) in the temporal counts, 

By the ſtatute of the 3 W. c. 14. I/hereas it is not Deviſee or heir 

basal, ar juſt, that by the practice or contrivance of any 1 3 of lande 
libtors, their creditors ſpꝛuld be defraudel of their juſt debts ; 
end nzverthele/s it hath often ja happened, that where ſeveral 
perſons having by bonds or other ſpecialties bound themſelves 
and their heirs, and have afterwards die ſeiſed in fee ſimple 
of and in manors meſſuages lands tenements and hereditaments, 
cr had power to diſpoſe of or charge the ſume by their wills or 
tr/laments, have (1 the defrauling of ſuch their creditors). 
ly their la/l wills or teflaments deviſed the ſame, or diſpoſed 
thereof in ſuch manner, as ſuch creditors have left their ſaid 
debts : for remedy of which, and for the maintenance of juſt 
and upright dealing, it is enatted, that all wills and teſlaments 
limitations diſpaſitions or appointments, of or concerning any 
manors meſſuages lands tenements or hereaitaments or of any 
rent profit term or charge out of the fame, whereof any perſon 
at the time of his deceaſe all be ſeiſed in fee ſimple in poſſeſ- 
2 revei "ſs ton or remainder, or hath power to diſps/e ef the 
ame by his laſi will and teſtament, ſhall be deemed and taken 
(only as againſt ſuch creditors as aforeſaid their heirs ſucceſ= 
ſors executors adminiſtrators and aljigns) to be fraudulent, und 
clearly abſolutely and uiterly vid fruſtrate and of none cet; 


b any pretence, colour, feigned or prejumed canſideratian, or any 
* ber matter or thing to the contrary notwithſlanaing. 1. 2. 

„ And in the cajes before mentioned, all ſuch creditors may 
7 have and maintain actions of debt upon their bonds and ſpe— 
L altes, againſl the heir at law of the obiger and ſuch deviſee 
/ yuntly 3 404 fech deviſee ſhall be liable and chargeable for a 
f ja, le plea by him pleaded, in the ſume manner as any heir ſhould 
bave been for any falſe plea by him pleaded, or for not confeſſi "8 
; ine lands or tenements to wn deſcended. 1. 3. 

Provided, that where there fhall be avy limitation or ap- 
: prntment, deviſe or diſpoſition, of er concerning any manors 


meſſuages lands tenements or hereditaments, for the raiſing or 
parent of any real and juſt debis, or any portions or ſjums of 
money for any child or children of any per ſan cther than the 
| har at lato. according 19 any mar iage contratt or aureement 
in writing bona fi e made before ſuch marriage, the ſame ſhall 
be in full Force: and the ſame manors meſſuages lands tenements 

and hereditaments ſhall be holden and enjoyed by every ſuch 

perſon, his heirs executors adminiſirators and 400 ns, for whim 

the ſaid limitation appointment deviſe or diſpoſition 1025 made, 

ard by his truflee ar truſlees their beirs executrrs adminiſira- 

tirs and aſſigus, for ſuch eflate or intereſt as ſhall ve jo limited 

"i 3 or 
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or appeinted, drviſed, or difpoſed ; until ſuch delt or portiam 
ſban be raiſed and paid. 1. 4 

And whereas ſever al perſons being heirs at low, to avid the 
payment of ſuch juſi debts, as in 1egurd of the lants defce ding ty 
them they have by law bien liarle to phy. have ſold alien ur 
made over the ſame bejore ary proceſs was or could by ſued 
out againſt them; it 1s enaied, thut in all cafes u here an 
heir at (aw ſhuli be 1ab e to pay the debt , bis anciftis, (1 
rega d of any lands tenements ar hereditaments deſcerding u 
kim, and hh. jelt al:ore or make ov'r the ſame. before any 
a.m b eng or proceſs ſued out againſt him; ſuch heir at 
low e be unjwerable fo ſuch debt, in an action of dilt, 
1 the value of the feid land jo ty him fold aliered or mad: 
vr 4 74 whic” caſe ail creaits's ſhalt be fg des in ac- 
tes apt ft executors ond namim fIroters, and ſach wiechiien 
te den 5k u, Gy Juli merit © obtained aganif, juch 
hei t” the Taite % ine Join land, as if the fame were bis 
„ p. pe debt; ſeuing hui tir lars tenemerts and hertuita— 
„2 . ed j. © awed before he dcin li ug ht, ſbal. not be 
liutie ti ſect execution. ſ. 5. 

Pere, thut where , ation of debt upon any ſtecialty 
2s {ron it againſi any 1617 be may plead riens per decent af 
tic lime e the erignaut writ broug-t, or the bel, fred an amt 
Y; ad th. pa.nnfg in ſich actin may refily that he bud 
bans tr.eme is Of toreditanirts hem his anceſtor before the 
ortomal writ brou bt, or bill fed; and if upon rue juintd 
tc 1 be found jor the point, the jury ſhall ir gut 
0. t: wave! tle lud tenements 61 heredttuments [6 dijeenath 
dun the? 441701 Juanment fout: be grum, and execution 2 be 
awarded us al, guid; but if judge ment be gen againſt fuch 
br ty carfcjinn o, the atten, wit' out conf fjv'g the af/tts di- 
ſendid or 1p91 dim rer, or mil Gicit, it fhai be for ite 
abt and darn ages, without any writ to inguire of the lands te- 
noments or hcreatuments jo defeerded. ſ. 6. 

Provides, that every  eviſee made liakle by this ab, fall be 
liable wad chargealle in the fame manner as the heir at ia 
force «of this at? natu. t'\anding the lands tencments and be- 
reditaments to him devijed jail le aliened brfore the delten 
trough:. ſ. 7. 

M. 12 C. Buckley and Nightingale, An heir that 
hain laads by bertditay deſcent, ſhail rot be Þeble fd 
the deb. o his ac: flur further then ito the value of the 
lI-nds deſcended: and #s ſoon as he hath paid bis 
anc ito 's debits to the v 116 of the land, he ſh-11 t old the 
Jar d oiſcherged ; othei wile he mig bl be Chargeabir ad in- 
fluitum, Sr. 665. FD 

n 


29 


oo LL e aw ads: ̃ as . — eas ns A cc Fw - —  qze 


* WAS % w =y * 


Wills. Payment of debts. 


And if an heir is ſued upon a bond debt of his anceſtor, 
in which he is bound, and he pays the mcney; the ex- 
ecutor ſhall rcimburſe him as far as there are perſonal 
aſſets of the teſtator's come to his hands, if it is not other= 
wiſe o1dered by the will, 1 Cha. Ca. 74. 2. Will. 


175. 

755 if a man mortgages land, and covenants to pay the 
money, and dies; the perſonal eft te of the mortgagor 
ſhall, in favour f the heir, be applied to exonerate the 
mortgage. 2 Salt. 449. 

Yea, thy? there be no covenant in the deed for the 
payment of the mortg.ge money, yet the perſons] eft-te 
Hall be liable in the hands of the ex:cutor, 2 Salk. 4 9. 
1 /ern 436. 

If a man dies indebted by bond, and ſeiſed in fee of 
divers lands, pait of wh.ch he deviies to one, and other 
art he permits to defend to his heir (not mentioning 
them in his win); the lands permitted to deſcend ſhall 
be firſt apyolie.! to pay the bun debts. And the reaſon is, 
becaule the applyiag the deviicd lands to pay the bond 
debts, would dilappoint the will; which equity will net 
permit, if it can be avoided: Whereas it no way diſap- 
points the will to fay, that the lands not mentioned ſhould 
be in the firſt place liable to pay the debts. But it ſeems 
it would be 0:nerwiſe, if the tetiator had deviſed the lanc's 
to his neir at law; for thy? ſuch deviſe were void (as to 
the purpoſe of m.k:'ng tne heir take otherwiſe than by 
deſcent), yet it ſhews the teſtator's intent, that the heir 
ſhou d have the land; and therefore it ſcemeth that the 
lens devited to one, and the other lands deviſed to the 
heir at law, ſhould in ſach cale contribute in proportion 
to pay the bond debts. Alfo, for the abovementioned 
reaſon, ic ſeemeth that the lands permitted to deſcend to 
the heir at law, and not mentioned in the will, ſhall be 
ap lied to pay the bond debts, before a ſhectfic legacy; leſt 
otherwiſe the teſtator's intention ſhould be diſappointed, 
3 P. Mill. 367. 

So where lands, upon which there was a mortgage, 
were devited to one, and other lands deſcended to tne 


heir at law; it was decreed by ihe hd chancellor Hard- 


wi ke upon great deliberation, that where the peifonal 
eſtate is inſufficieat to diſcharge the incumbrance, the 
ultimate fund is the land deſcended to che hair at law: 
aud altho* the creditor may come upon which fund ne 
pleaſes, yet if he proceeds agein(t the lands moitgazed, 
Vie deviice may have his remedy over againſt the heir at 
T4 | law; 
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law; otherwile the mortgage might exhauſt the whole 


lands deviſed, and there would be no benefit in the wilt 0 
to the deviſee. 2 A. 424— 439. up 
How far a charge upon lands for payment of debts, tic 
ſhall enure and be ia force againſt purchaſers of thoſe ha 
lands from the deviſee for a valuable confideration, hath m 
been made a queſtion. As in the caſe of Elliet and Mer. in 
riman, E. 1740. Themas Smith became indebted to ſe. to 
veral perſons by bond, and likewiſe by ſimple contract. G 
In three of theſe bonds, Goodwin was bound with bim 3 tr 
ſurety ; and afterwa ds Goodwin gave his own bond alone de 
to one of the creditors, to whom Smith was bund in 2 ſe 
ſingle bond. Smith deing thus indebted made his will, m 
and in the begining of it ſays, © My will is, that all m 11 
© dubis be paid; and do charge all my lands with the ſc 
© payment thereof.” After which, by another clauſe in c 
the ſaid will, he gave © all his real and perſonal eſtate to f 
& Godwin, to told to him, his heirs, executors, admi- t 
© niſttators, and aſſigns, chargeable nevertheleſs with 1/4 0 
« payment of all his debts and legacies.” Of this will be ( 
made Goodwin executor. The teſtator died in 1724, / 
Gedi. proved the wil; and in that ſame year ſold a [ 
freehold eſtate of the teſtator's to Hunt; in the year fol- 
lowing fold a le:ſehold of the teſtator's to Mite 3 all d in f 
1727 ſold another eſtate of the teitator's, conſiſting t | 
| 


both freehold and leaſehold, to Merriman, In the icve- 
ral deed-, by which theſe eſtates were conveyed from 
Goodwin to the purchaſers, the will of Smith was recite ; 
and to one of thoſe deeds ligt, a creditor of Smith, w2s 
a ſubſcribing witnc's, Theſe lands were fold in the 
ne:ghbourhood by public auction. At the time of th: 
ſales, the creditors all of them either lived in tne town 
where Goodwin lived, or within three or four miles of it. 
During all this time, and till the year 1730, the creci- 
tors went on regularly, receiving their intereſt, which was 
at 51 per cent', of Goodwin. Goodwin was a ſolvent mai 
til 1732, and then he became a vankrupt, In 1724, i: 
crediiors of Smith brought their bill, againſt the puic! 
ſers of thele lands, epainkt Goodwin, and againlt the T5 
ſignees under his ne ne vt bankruptcy, in order to 
have a ſatisfaction of their debts out of thoſe lands wich 
were ſold by Gecatin.— By the maſter of the rolls: It 1s 
almoſt impoſſible to make a determination in the prictent 
caic, but that it mult {ail out unfortunately on the «ie 
paity or the other. The diſpute arifing between cicvi- 
tors on the one ſide, and purcha! ers on the other, both 
thele 
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theſe forts of perſons are intitled to the favour of this 
court; and in the preſent caſe, a misfortune muſt fall 
upon one of them, On whom it is to fall, is the queſ- 
tion. And this is a queſtion, that muſt ſo frequently 
have happened, that it is extraordinary to hnd no deter- 
mination direcily in point. The cale is this: Smith be- 
ing poſſ:-ſfled of a real and perſonal eſtate, was indebted 
to ſeveral perfons by bond; in three of which bonds, 
Grrdwin was bound with him as ſurety ; and he had con- 
tracted likewiſe ſome other debts; and being thus in— 
debted he makes his will, and charges his real and per- 
ſonal eſtate with the payment of his debts and legacies, and 
makes his deviſee executor. It is true indeed, the words 
in the will do not amount to a deviſe of the lands to be 
ſold for payment .of the debts; and they only import a 
charge upon them for that purpoſe, However, this is 
ſuch a deviſe, as is within the meaning of the proviſo of 
the ſtatute of fraudulent deviſes, and does interrupt the 
deſcent to the heir at law. Ihe teſtator died in 1724. 
Godwin paid intereſt for the debts regularly till 1730. 
After the te{tator's death, three ſales of this eſtate were 
made by Goodwin ; one, of an eſtate which was intirely 
freehold 3 another, of an eſtate intirely leaſehold ; and a 
third, confiſting of freehold and JeaſehoJd both. The 
bill in general is brought by the creditors of Smith againſt 
the purchaſers, in crder to have a payment of their debts 
out of the lands of Smith, which were fold to them by 
(144 /a, With regard to the leaſehold eſtate, the caſe is 
{5 extremely plain that the ſale of that muſt ſtand, and 
that the creditors cannot have ſatis faction out of it, that 
it can admit of no manner of doubt. The executors are 
tue proper perſons, that by law have a power to diſpoſe 
of a teftaior's perional eſtate. It is indeed true, that per- 
ng! eftate may be clothed with ſuch a particular truſt, 
that it 15 poſlible the court in ſome caſes may require a 
purchaſer of it to fee the money rightly applied. But 
unleſs there is ſome ſuch particular truſt, or a fraud in 
the cate, it is impoſlible to ſay but the ſale of the perſonal 
eſtate, when made by an executor, muſt ſtand ; and that 
alter the ſale is made, the creditors cannot break in upon 
It,—— | will now conſider the other ſales that have been 
made, and will examine them, firſt, upon the general 
rules of the court; and in the next place, upon the par- 
ticular circumſtances which this caſe is attended with. 
With regard to the firſt of theſe matters, the general rule 
15, that if a truſt directs that land ſhould be ſold for the 

payment 
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payment of debts generally, the purchaſer is not bound ty 


there is no reaſon that thete ſhouli be a difference eſta- 
bliſhed in this refpeA, The only objection that teemed 
to be of weight with regard o this matter is, that wh-:e 
lands age a\pointed to be ſold for the payment of Cebts 
generally, the truſt may be ſaid to be performed as ſoon 
as h fe lands are fold ; but where they ere only ch-rged 
wi h the payment of debts, it may be faid, that ihe brut 
is ni perf: med ti]! thoſe ceb.s are ditchi:ged. Al d fo 
far indecd i true, that where lands are charged with the 
payment of annunies, thoſe lands will be charged in the 
hands of ihe purchaler; becauſe it was to the very purpoſe 
of mak ng tne lands a fund fur that payment, &nat it 
ſh: uld be a contlant and ſubfifting fund: But where lands 
are not burdened with ſuch a ſubfifting charge, the pur- 
chater ought not to be bound to look to the application 
of the money. And that ſeems to be the true ditti ction. 
— Having thus co: fidered the caſe under the geners} rule, 
I will now conſider it under the particular circumſtauces 
that attend it, And che paiticular circumſtances are tuch, 
as te tar from ſtiengthening the plaintiffs caſe, but 12: 
ther the c:ntraty, One ol thoſe circumltances is, the 
length of time the plaintiffs have lain by, without at ll 
infifiing on any cha pe upon lnife eſtates, Gorarw'n Was 
a | lvent man till his bankruptc in 1732. Hie have 
ben (nree purchaſes of tnele e made at different 
times: one, in 17243 ane tber, in 1725 : and the bud, 
in 1727. The firſt of chem was made by Hunt, the 5 
con 


ſee chat the money be rightly applied. On the other I 
hend, if the truſt dir-As, that lands ſhould be fold tor of 
the payment of certain debts, mentioning in particular to re 
whom tnoſe debts were owing ; the purchaſer is bound to 1. 
ſee that the money be app] ed for the pat ment of thoſe t. 
debt. Te preſent cafe indeed does not fall within either 4 
of theſe rules; becauſe here lands are not given to be ſold T 
for payment of de bis, but are only charged with fuch ti 
payment, Hy wever, the queſtion is, whether that cir. 3 
cus ſtance makes any diff r-nce: and | think it Goth ect. / 
And if (uch a diſtinction were to be made, the conſe. b 
quence would be, that whenever lands are charged with t 
the pavnent of deb s gener ly, they could never be dif. 0 
charged ef that truſt without a ſuit in this court ; which } 
wou'd be extiem-ly incorvenient. No inſtances have t 
been pro'/u.ed to (ſhew, that in any other reſpect the 
ch rying led with payment of debis differs from the ci- 
re Et! 'ng them to be ſold for ſuch a purpoſe; and therefore | 

| 
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eond by N Hite, and the third by Afrriman. During all 
theſe traniactions, the pliinriffÞ. do not mention one word 
of the r charge upon this eſtate; but, on the contrary, 
regularly received their inte «ft of Godwin, wil the year 
1732. *Tis true indeed, that there is no expreſs proof, 
tu the pliinteffs knew of theſe purenaſes, but there 8 
talen to Imagine that they did. Tae purchaſes were 
made 'n de ne ghbo hood by publick auction. Some of 
the credit ts herd in whe fame town that Cad did 
ani all o: hm rel witnin three or four miles f hm. 
Ani! Ela, one of the crevitors, was a ſubſcribing wits 
nel> to one of the purchofe deeds, The wan of notice 
too, on he part of the purchaſers, is a confiderable cir- 
cumſtance 10 their favour. It is indeed true, that they 
had no! ce thut th-r- were dubts chargzable upon this 
eat; but i: does not appear they k ew to whom thoſe 
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den « were wing. Anntine; circumſtance is, that Goad- | 
Win es a co-obligor in three of ta-ſe donds, and to an— 1 
other of the obligees he afterwirds pay h's bond alone, | 
which may well be confi iered as a latisfiction tor that 4 
bad, By this it app-ar<, that th- creditors prea lv re- 4 
lied upon Goodwrn for their p-ym+:ſte: , and there is not 3 
much rea!ton therefore, that they ſh uid now be allowed J 


t» reſort o the teftator's eſtate. Up n the whole, Lam 
of „pinon, that the plaintiffs be] muff de diſniſſed, and 
even with cofts, as againſt hne; ihe-e being no manner 
of pretence for the plainuffs to come upon that eſtate, it 
being all leaſehold, and fold to Mite by the executor, 
who by law 1s the proper prrſon in'rutt-d ty diſpoſe of the 
teſta or's perſonal eſtate. However, with regard t6 the 
reſt of the defendants, I will only diſmifs the bill gene- 
rally, wich ut colts. —and fo it was decreed, Barnard, 
Cha. Ca. 78. 
4. By the ſtatute of the 21 f. 8. c. 4. I/hereas divers Lands devifed to 
| perſons, having other per ſons ſeifed to their uſes of and n lanis e 
and other here litaments to an4 for the declaration of their wil.s, dehts, one of 
bave by their laft wills and teſtaments willed and declared ſuch rem may fell, 
their lands tenements or other hereditaments ta be fold bv their 
executors, as well for the pa ment of their debts, performance 
of their legacies, neceſſary and conven;ent finding of their wives, 
virturus bringing ub and advancemen' of their chi dren to mar- 
riage, and alſo Vr oller charitable deeds to be done by their ex- 
tutors for the health of their Hul; and n«twithflanding ſuch 
truſt and confilence ſa by them put in their ſaid executors, it 
bath 1fte times been ſeen, where ſuch laft wills ana teſtiments 
of ſuch lands and other hereditaments haue been declared, and 
an 
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in the ſame divers executors named and made, that after the i. 
ceaſe of ſuch teflators, ſome of the ſaid executors willing to ac 
compliſb the truſt, and confidence that they were put in by the ſaid 

teſtator, have accepted and taken upon them the charge of thy 
ſaid teſlament, and have been ready to fulfil and per form al! 
things contained in the ſame ; and the reſidue of the ſame exe- 
cutors, unchar ably, contrary to the truſt that they were put 
in, have refuſed to inter meddle in any wiſe with the executicn 
of the ſaid will and teflament, or with the ſale of ſuch land; 
fo willed to be ſold by the te/lator : And foraſmuch as a barpain 
and ſale of ſuch lands tenements or other hereditaments ſo willed 
by any perſon to be fold by his executors after his deceaſe, ac- 
cording to the obinian of divers perſons can in no wiſe be good 
or efjeftual in the law, unleſs the ſame bargain and ſale be 
made by the whole number of the executors named for the ſame; 
by reaſon whereef, as well the debis of ſuch teſtators have reſtel 
unpaid. to the great danger and peril of the fouls of ſuch teſta- 
tors, and 15 the great hindrance and many times to the utter 
undoing of their creditors ; as alſo the legacies and beguejts mad; 
by the rejiator to his wife and children, and for other charitable 
deeds to be done for the wealth of the ſoul of the ſame teſ!utir 
that made the ſame te/iament have been alſo unper for med, as well 
to the extreme miſcrz of the wife and children of the fair %a 
tor, as alſo to the let of perſor mance of other charitable deeds (ir 
the wealih of the ſou! of the ſaid teſlater, to the dijpleaſure of 
Aimighty Gad: For remedy whereof, it is enatted, that where 
part of the executors named in any ſuch teſtament of any ſuch 

perſon ſo maling er declaring any fuch will of any lands tenement 
- other Feredtaments 1 be ſold by his executors, after the deal 
of any ſuch tif2.iter, do refuſe to take upon him or them the ad- 
minijiratic n ard charge of the ſame teſlament and laſt will 
wherein they Le [a named to be executors, and the reſidue of tbe 
fame executors do accept and take upon them the care and charge 
of the ſame teſtament ond lu will; that then all bargains 5 
ſales of ſuch lands tenements or other hereaitaments ſo willed t 
be fold by the executers of any ſuch teſtater by ſuch of the execu- 


tors as fhail accept and taxe upon him or them ſuch care or charge | 


of eaninifiration of the Jame teflament, ſhall be as geld and 
Ficcual in the law, as if all the reſidue of the ſame executars 
named in the ſaid teſlament, ſo refuſing the adminiſtration of 
the feme tejlament, has joined with him or them in the making 
cf ſuch targain er ſale. 
In what cafe the 5. A man deviltd bs lands to be ſold after his death, by 
heir may enter his executor. One tenders to him a certain ſum of mo— 
for the condi- : 
tion brokea; - Bey for ine lands, but not to the value; and the executor 
afterwards held the land in his own hand two years, 0 
the 
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the intent to ſell the ſame dearer to ſome other, and took 
the profits all this while to his own uſe, Here the execu- 
tor is to make the ſale as ſoon as he can; and if he do 
not, the heir of the deviſor may enter: for he took the 
profits here to his own uſe, not as aſſets. But if a man 
deviſe, that his executor ſhall ſell his land, there he may 
ſell at any time, for that he hath but a bare power and 
no profit. Litt. ſect. 383. 

A perſon ſeiſcd in fee, deviſeth the land to his execu- 
tors to pay his debts, and dies; if his executors pay not 
every debt which the teſtator owed upon demand, the heir 
of the teſtator may enter for the condition broken ; 
becauſe in law it is adeviſe upon condition. 1 Rolls Abr. 
00 the chancery may relieve, upon the payment of 
ſuch debt afterwards, d 

6. By a conſtitution of archbiſhop Stratford, all wha Froudilent alies 
ſeall give away or alienate their goods upon their death beds, to mage och 
defeat their creditors, to their wives and children ; and all who 
ſhall counſel the ſame, or aſſiſt therein, or receive the ſaid 
g00ds ; ſhall incur the penalty of the greater excommunication : 
and the giver ſhall nat have chriſtian burial. And no other proof 
ſhall be required, that the gift or alienation was malictous or 
fraudulent, but that enough not doth remain for the purp:ſes 
abe veſaid. Lind. 161. 

And by the ſtatute of 13 El. c. 5. For the aviiding of frau- 
dulent deeds, or ether conveyances of lands or goads to defraud 
creditors and others, it is enacted, that every ſuch deed or 
conveyance ſhall (as againſt ſuch creditors) be void and of none 
eject, | 

In the caſe of Taylor and Jenes, June 13, 1743; a huſ- 
band who had 17331 ſtock deviſed to him after marriage, 
veſts it in truſtees, for the benefit of himſelf for life, of 
his wife for life, and afterwards for the benefit of his 
children, By Forteſcue, matter of the rolls: It is a frau— 
dulent fettlement as to creditors ; but with reſpect to the 
wife and children, it is good as againſt the father, and 
even againſt a voluntary conveyance; but is vo:d as to 
creditors, 2 Atk, 600. | 

7. By the ſtatute of the 43 El. c. 8. Foraſmuch as it is Fravdulens ad- 
eften put in ure to the defrauding of creditors, that ſuch per ſons 3 2 
0% are to have the adminiſtration of the gozds of others dying 
inteſlate committed unta them, if they require it, will not ac- 
cept the ſame, but ſuffer or procure the adminiſtration to be 
granted to ſome flranger of mean eſtate, and not of kin to the 
iniefiate; from wham themſelves, or others by their means, do 

take 
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tate deeds of gift, ind autharitiey by letters of attorney, where 
they obtain the eflage of the ixteſtate inte their hands, and jet 


Jan! not ſubjett to any Hebts owny by the irte/tale; it is n. 


26 , bat eve'y perſon uh? ſha'l ob:iain any goods or deb. of 
any perſon dying inteaſe. upon an fraud as 18 aforeſaid, 1 
w-th:ut ſuch confider ation as fhall amount to the value of th 
me 902 or de-ts, or ae thereubouts (except it be in fatſ. 
faction of ae juſl a principal abt of the value of the ſam 
gods or debts to him owing by the int tate at be time of hi 
deceaſe), ſhall be charged, fo far as thoſe goods and debts will 
lat iy, 5 executor of his own Wong. 

8. Aſſt are of two (ris ; the one aſſets by deſcent, the 
other afle(s in hand, Aﬀets by deſcent is, where a man 1g 
bound in an obligation, and Cirs teited of lands in tee fim. 
pl-. which deſcend to his heir, then his lend ſhall be called 
aſiets (aſ/ez, ſatis) that is, enough or ſufficient to pay ihe 
ſame debt; and by that means the heir ſhall be charged, 
a5 far as the land ſo to him deſcend: d will ſtretch. Aﬀets 
in hand 1s, when a man in like manaer indebted makes 
Executors, and leaves them ſuthcient to pay, or ſome 
conmodity or profit is come unto thrm in right of their 
teſtator; this is called aſſets in their hands, Terms of 114 
Law. | : 

There is alſo another div.fton of aſſets, into legal and 
equitable aſſets: Legal aſſets are ſuch as ate liable to debts 
and legacies by tn: courfe of law ; equitable allets are ſuch 
as are Ouly liable by the help of a court of equity, 

S. alto there are real and perſonal fiets : Real aſſets are 
ſuch as concern the land; perſonal are ſuch as concein 
the perſonal eſtate only, | 


If a man deviſeth land to be ſoll; neither the money 
thereof coming, nor ihe profits f the I-nd tor any time 
to be taken, ſhall be accounted as any of the good and 
chattels ct ſuch perſon decezted. 21 H. B. c. 5. / 5. 

But if a man deviſeth land to be ſold by one tor pay- 
ment of his debts and legacies, and muk-th the ſame per- 
ſon nis executor, and dis; the money wade by ſuch per- 
ſen upon the fale of the land, ſhall be aſſets in his bends. 
1 Rails Air, 920. 

But otherwile it is, where the land is deviſed to be fold 
by the exe.utor and others ; for there the money ſhall not be 
allets; for trev are not truſtee: with it as execuiors, 1 
KR. Hor g50. That is, it ſhall not be ⸗ſſets at Jaw, 
but 1 fle be Þffets in equity, 1 br. Caf. Eg 141. 

So laad ar ticled by the teſtator in his life time to be 
ſold, is as money. 1 Salt. 154. i 
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[f there is a mortgage for years (though never ſo many}, 
this is afſ<ts at law; becauſe the whole intereſt is not gone 
from the martgagors the reverſion in fee being left 
in him: But if it is a mortgage in fee, it is only aſſets in 


gor. Plunket and Pen ſan. Apr. 3. 1742. 
If there is a mortgage in fee, and two deſcents caſt, 
and there is more due on it than the value of the land, and 
though the mortgagor ſays he will not redeem; yet it 
ſhail go to the executor, and not to the heir, the equity 
of redemption not being fore-loſed or relealed. Tabor and 
Grover. M. 1699. 2 Vern. 367. 
But if a mortgagee in fee enters for a forfeiture, and 
after ſome years enjoyment abſolutely ſells the Jand to 
J. S. and his heirs ; this eſtate ſhall not be looked upon 
as a mortgage in the hands of J. S. but ſhall go to his 
heir, and not to his executur. Citton and [les. MH. 1684. 
1 Vern. 271. 
A maa having ſeveral mortgages, one in fee, on which 
be entred for a forfeiture, deviſed thoſe lands which were 
mortgaged in fee to his two daughters and their heirs, 
and the mortgages to them their executors and admini= 
ſtrators, One of the daughters died: her ſhare of the 
lands which were mortgaged in fee, ſhall go to her heir, 
and not to her executors; for it was the teſtator's intent 
that thoſe lands ſhould paſs as a real eſtate, though be- 
tween him and a mortgagor they were but a mortgage, 
Myst and Mordaunt. H. 1706. 2 Vern. 581. 
If the heir of the mortgagee forecloſes the mortgagor, 
yet the land ſhall go to the executor, unleſs the heir 
thinks fit to pay him the mortgage money; and then he 
may have the benefit of the mortgage. 2 Fern. 67. 
It the lands are deviſed to one for life, remainder ta 
another in fee, and the lands are charged with the pay- 
ment of a ſum of money, either by a tormer deviſe, rent 
charge, or mortgage; the tenant tor life ſhall contribute 
and pay a proportionable part of ſuch ſum, Hayes and 
Hayes, H. 25 C. 2. 1 Ch. Ca. 223. 

And in the caſe of Corniſh and Mew, H. 27 & 28 C. 2. 


one third, and ne in remainder two thirds to redeem. 1 
Cre. Ca. 271. 
Une lame day in another cauſe, where a jointreſs was 


paying the mortgage, ſhould hold aver till ſhe and her ex- 
ecutors were repaid with inteteſt. Bertue and Style, I 


Cha, Ca, 271. px 
O 


equity, becauſe the legal eſtate is gone out of the obli- 


it was decreed, that the tenant for life ſhould contribute 


of lands mortgegal, it was decreed, that the jointreſs 
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Alſo where the mortgagee deviſed the mortgaged landet 
to A. for life, remainder to B. in fee, and the mortgage; 
redeemed the land; it was decreed that A. ſhould hay 
une third, and B. two thirds of the mortgage money. 
Brent and Beft.. M. 1682. 1 Vern. 70. 

Lands in mortgage are deviſed to A. for life, remainder 
to B. in fee. A. dies; and a bill, being brou ght aga nf 
his executors, it was held, that though A. in his life 
time might have been compelled to contribute one third 
towards payment of the mortgage, in reſpect of his eſtate 
for life; yet his executor ſhall be obliged to contribute 
only in proportion to the time that A. his teſtator enjoyed 
it, Chat and Batteſon. T. 1686. 1 Vern. 404. 

When upon a mortgage, money is made payable to the 
heir or executor; there, before the day or at the day gf 
payment, the moitgagor hath election to pay it to which 
he pleaſes ; but after the day of payment is over, and the 
mortgage ſorteited by law; though equity doth give the 
mortgigor relief, fo as upon the payment of the money, 
he ſhall have his land, yet equity will not revive the elec: 
tion of the mortgagor to pay it to the heir or executor, 
but then he ſhall be forced to pay it to the executor, be— 
cauſe it came out of the perſonal eſtate of the teſtator, 
and thither it ſhall return. But if in the mortgage nei- 
ther heir nor executor is mentioned; then after the death 
of the mortgagee, the law determines it to be paid to the 
executor. 2 Freem. 20. 


If a man is ſeiſed of an advewſon in fee, and the church 
doth become void; the void turn is a chatte]: and if the 
patron dieth before he doth preſent, the advaw{on doth 
not go to his heir, but to his executor. Vals. c. g. 

If the grant of the next avoidance be to one, his heirs 
and aſſigns; yet it is but a chattel, and ſhail go to the 
executors : for where the thing itlelt is a chattel, the 
word heirs ſhall not make it an inheritance, Waiſ. c. 10. 

M. 4 G. 2. Kclinſen and Tenge. Decreed, that an ad- 
vow ſon in free 1s aflets in the hands of the heir for pay- 
ment of debts. And the decree was affirmed in the houu:* 
of lords. Stra. 879. 3 P. ill. 399. 

And in the caſe ot /Ze/tfaling and Weſfaling, Mar. 5, 
1745: lord Har: wicke decreed, that an advowſon in fee 
in grols is allets by deſcent to ſatisfy ſpecialty debts; 
and as to an advowſon appendant to a manor he faid 
there could be no doubt, becauſe the manor it ſelf be— 
ing aflets, what is appendant muſt be aſſets likewiſe. 3 
Altk. 465. 

2 In 


ly 


Mills. Payment of debts. 


In the caſe of O!dham and Pickering, M. 8 VV. It was 
aajudged, that an eſtate pur auter vie, although it be 
aſſets (by the ſtatute of frauds and perjuries) for the 
payment of debts; yet it is not diſtributable, nor ſub- 
je& to the payment of Jegacies. 2 Salk, 464. L. Raym. 


But by the ſtatute of the 14 C. 2. c. 20. Whereas 
chubts have ariſen on the ſaid flatute of frauds and perjuries, 
where no deviſe of eflates pur auter vie hath been made, t9 
whom the ſurplus ef ſuch eflates after the debts of ſuch de- 
caſed owners thereof are paid ſhall belong, it is enatied, 
that ſuch eflates pur auter vie, in caſe there be no ſpecial oc- 
cupant thereof, of which no deviſe ſhall have been made ac- 
carding to the ſaid aft, or ſo much thereof as ſhall not have 
been ſo deviſed, ſhall go and be applied and diſtributed in the 
ſame manner as the perſonal ęſtate of the teſtator or in- 
teſlate. 


If an executor has a /eaſe for years of land, of the va- 
lue of 201 a year, rendring rent of 10] a year; it is aſ- 


{ ſets in his hands only for 101 over ard above the rent, 


Cre. El. 712. 

If an executor renew, he ſhall] account for the new 
leaſe as well as the old, for the benefit of the creditors. 
2 Cha. Ca. 208. 


Aſſets in Ireland are afiets in England: and ſo it hath 
been reſolved, that if the executor hath goods of the teſ- 
tator in any part of the world, he ſhall be charged in re- 
ſpect of them. Cx. Ja. 55. 6 Co. 46. 

90 an eſtate in the plantations is teſtamentary, and aſlets 


to pay debts. 2 Ventr. 358. 


Bonds and ſpecialties are no aſſets, until the money is 
paid. 1 Ventr. 96. 

If an executor recovers damages in treſpaſs for goods 
taken away in the life of the teflator ; this (when recovered) 
ſhall be aſſets: becauſe he recovers it as executor. 1 Rel 
Ar. 920. | 


If an executor recovers (as executor) things in chancery 
by equity; theſe things ſo recovered ſhall be aſſets. 1 
RilPs Abr. 920. | 


A debt due from an excenter to a teſtator, is aſſets in equi- 
to pay legacies. 3 Cha, Ca. 89. 
Vor. IV. U The 
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The intereſt which a maſter hath in a ſervant is ng 
aſſets in the hands of an executor; for a ſervant who, 
maſter is dead, is legally diſcharged, and is not ſeryay 
either to the heir or executor; but meet and honeſt it u, 
that one of them continue him in ſervice, till a fit time 9 
providing for him a new maſter; and fit for him, noty 
depart ſuddenly. Went. 55. 

But the intereſt which one hath in an apprentice, is 
chattel perſonal, and ſhall go to the executors. Lauf 
Tefl. 378, 379. Went. 55. 2 Bac. Abr. 416, 443. 

T. 17 C. 2. Walter and Hall. An action was brought 
againſt the executor, upon the covenant of the teſtator 
to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved in arreſt of judgment, that this 
covenant was perſonal to the teſtator, and did not oblige 
the executors, but only obliged the maſter during his lie 
to teach the apprentice. But by the court: It obliged 
the executors alſo, and they ought to ſee the apprentice 
taught his trade; and if they be not of the trade, they 
ought to aſſign him to another that is of the trade, ſo that 
he may be taught according to the covenant, And judg- 
ment was given for the plaintiff. 1 Lev. 177. 


The intereſt in the liberty of a prijoner in execution 
for debt, is a chattel perſonal, and ſhall go to the exe- 


cutors. Lawof Tefl. 378. 2 Bac. Abr. 416. 


If an executor puts in ſuit a bond of 1001 for perform- 
ance of covenants, and the parties ſubmit to an award, 
and it is awarded that the obligor ſhall pay 7ol in full fa 
tisfaction, and that the executor ſhall releaſe, which is 
done accordingly; it is ſaid, that the executor ſhall be 
taken to have aſſets to the value of the whole 1co1 : and 
though by the award he was compelled to releaſe, it was 
his own act to ſubmit to the arbitrament. 3 Leon. 53. 


A reverſion expectant upon an eſtate for life, is allets 
in the hands of the heir: but the creditor cannot compel 
the heir to ſell it, but muſt wait till it falls. 1 Ar. H. 
Caſe. 275. 

In what caſethe 9. If there be a debt due to the king, equity will of- 
___ _ u der it to be paid out of the real eſtate, that the other cit. 
33 "ons ditors may have a ſatisfaction for their debts out of th: 


aid of each erſonal eſtate, 1 Vent. 455. 
other, 


A mot- 
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A mortgage is a charge upon the perſonal eſtate, 28 
well as upon the lands mortgaged; and the perſonal eftate 
js primarily liable: for a mortgage is a general debt, and 
the land is only as ſecurity. 1 AA. 487. 
If one dies indebted by mortgage and ſimple contract, 
and one of the ſimple conttact creditors gets judgment of 
afſets when they ſhall happen, and the executor applicth 
the aſſets to pay off the mortgage ; the fimple contract 
creditors ſhall ſtand in the place of the mortgagee, as to 
what he hath exhauſted out of the perſonal aſſets; and this 
being only by aid of equity, all the ſimple contract credi- 
tors ſhall come in equally with the creditor that hath judg- 
ment. Wilſon and Fielding, M. 1718. 2 ern. 763. 
So in the caſe of Haſſetwood and Pope, T. 1724; it was 
decreed, that if a man deviſeth his lands to truſtees to 
pay all his debts and dies indebted by ſpecialty and fimple 
contract, and the bond creditois rec ter part of their 
debts out of the perſonal eſtate, and afterwards they ap- 
ply to be paid the reſt of their bond debts out of the real 
eſtate deviſed for that purpoſe; in this caſe. as the teſta- 
I tor intended all his creditors ſhould be equally paid their 
debts, the bond creditors ſhall not come in upon the land, 
until the ſimple contract creditors have received ſo much 
thereout, as to make them equal, and upon the level with 
the bond creditors, in reſpect of what they received out 
ot the perſonal eſtate. It was alſo decreed, that where 
one gives a ſpecific, or even a pecuniary legacy, and de- 
viſeth lands to pay his debts; if a ſimple contract credi- 
tor comes upon the perſonal eſtate; and exhauſts it ſo far, 
as to break in upon the ſpecific or pecuniary legacy, theſe 
legatees ſhall ſtand in the place of the creditors, to re- 
ceive their ſatisfaction out of the fund raiſed by the teſ- 
tator for the payment of their debts : But where a man 
dies indebted by bond, and leaves a perſonal eſtate, and 
ceviſeth lands to one in fee, and gives ſpecific legacies, 
and the creditor by bond comes on the perſonal eſtate to 
de paid his bond; the ſpecific legatees ſhall not ſtand in 
the place of the bond creditor, to charge the land de- 
viſed, becauſe the deviſee of the land is as much a ſpe- 
cihc deviſee, as the legatee of a ſpecific legacy. And in 
this cauſe the lord chancellor ſaid, that the perſonal eſtate 
is the natural fund for payment of debts, and which as 
ꝛgaigſt creditors, unleſs they pleaſe, the teſtator cannot 
exempt; but againſt the deviſce of his land he may, by 
appropriatigg his land as a fund for payment of his debts ; 
U 2 but 
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By the lord chancellor Hardwicke ; I know of no autho- 


Mills. Payment of debts, 


but even in chat caſe, according to the general ry} 
there ought to be expreſs words to exempt the perſons 
eſtate from the debts, or at leaſt very plainly ſhewing 
this to have been the intention of the teſtator. 3 P. Mil. 

22. a G 
, So where a man deviſeth all his freehold houſes land; 
and hereditaments to truſtees, to hold to them in truſt, 
that the freehold eſtate ſhould be ſubject to, and be ſol 
and diſpoſed of by them, for payment of his juſt debts; 
and after diſpoſing of ſome particular legacies, he gave 
to his nephew the reſt and reſidue of his goods, chattels, 
debts, rights, credits, and perſonal eſtate not before dil. 
poſed of. Hereupon the queſtion was, whether the per. 
ſonal eſtate ſhould be firſt applied to the payment of the 
debts, notwithſtanding the real eſtate was expreſs] y de. 
viſed for that purpoſe. The counſel for the defendants 
(who were the truſtees and reſiduary legatee) inſiſted, that 
the real eſtate being not only made ſubject, but directed 
to be ſold for payment of the debts, the perſonal eſtate 
ſhould not be applied for that purpoſe. But by the whole 
court of exchequer, Here being no negative words to ex- 
clude the perſonal eſtate from being applied for the pay- 
ment of debts, that ought firſt to be applied for the bene- 
fit of the heir at law (who was the plaintiff) ; and de- 
creed accordingly. Bunb. 302. 

And by the Jord chancellor Hardwicke, in the caſe of 
IValker and Jackſon, Jul. 22. 1743; upon a rehearing at 
Lincoln's inn hall: The general rule is, that the per- 
ſonal eſtate ſhall be firſt charged with payment of debts 
and legacies, and the teſtator cannot exempt it from be- 
ing liable to his debts, as againſt creditors ; but as be- 
tween heir and executor, he may charge them upon any 
other fund which is not primarily liable, and diſcharge 
the perſonal eſtate, Thete are ſeveral! ways, by any ot 
which a man may give his r-al eſtate for payment of his 
debts; as, firſt, to truſtees ; ſecondly, by way of charge 
in equity, which the court of chancery will decree to de 
performed; or, thirdly, he may direct that his real eſtate 
may be ſold for payment of his debts: but let him do 
which way he pleaſes, none of theſe ways will make the 
real eſtate firſt chargeable, if there be not in the will, 
either expreſs words, or a manifeſt intent to diſcharge the 
perſonal eſtate, but it ſhall be firſt liable. Bunb. 302 
1 Wiljon, 24. | 

And in the caſe of Bridgeman and Dove, Nov. 27, 174+ 


rity 
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ty where the words, © I make my real eſtate liable to 
jy my debts,” will exempt the perſonal eſtate without 
wy ſpecial exemption of perſonal eſtate, Nor has the 
court ever ſaid, that perſonal eſtate ſhall be applied only 
1 pay legacies, and not the debts, Nor will making 
z particular eſtate in land liable to pay debts exonerate 
the perſonal eſtate, becauſe it is the natural fund for pay- 
ment of debts. Suppoſe a man deviſeth a rea] eſtate li- 
tble to the payment of debts, and ſubje to thoſe debts 
nes it over to another, or what remains after the pay- 
ment of debts, which is all one; if there are not expreſs 
words to exempt the perſonal eſtate, it ſhall be firſt ap- 


1 plied in exoneration of the real eſtate, 3 Att. 202. 

| g 10. In an action of debt againſt two executors, if they In what cafe 
„oed ſeverally by ſeveral attornies fully adminiſtred, and _ — 
wy the jury find that the one hath aſſets, and that the other „here bs a 
* hath not any aſſets; the judgment ſhall be only againft hath aſſers, 

4 bim who is found to have aſſets, and that the other who 

ry bad not aſſets ſhall go quit. 1 R' Ar. 929. 

re But where two executors join in an acquittance, but 


one only receives the money; both are chargeable for it 
fe to creditors, who are to have the utmoſt benefit of the 
aw : but the actual receiver (it is (aid) is only charge- 
le as to legatees or perſons claiming under diſtribution ; 
for the ſubſtantial part is the actual receiving of the mo- 
0 ney, and this only is regarded in conſcience. By Har- 
: court lord chancellor. AJ. 12 An. Churchill and Hopfen. 
[ dalk, * 


15 ecutor may give the preference unto which he will. 10 be firſt ſatisfied. 
Had. 496. 
2 do that if all the goods are but 201, and debts are due 


ge | . . 
to two by obligation, each of 201; the executor may 
pay which of them two he will. Br. Executor. 172. 
But in this caſe the chancery will ſometimes interpoſe; 


E 18 this power may be an inlet to fraud. 10 Mod. 
$90, 
* In like manner, the executor may allow unto himſelf 


he bis own debt in prejudice of other debts in equal degree; 
I, P'ovided that he hath made an inventory, and provided 
he be be not executor of his own wrong. Swin. 459. 2 Bac. 
tbr, 435. (But an executor of his own wrong ſhall not 


2 

any caſe be permitted to retain. 3 Blackft. B. 3. c. 2.) 
10 And this remedy of retainer is by mere act of law, and 
Ay Founded upon this reaſon z that the executor cannot, 


ty Without an apparent abſurdity, commence a ſuit againft 


bimſelf as repreſentative of the deceaſed, to recover that 
U 3 which 


enerally, if the debts are in equal degree; the ex- What debts te 
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which is due to him in his own private capacity: hy 
having the whole perſonal eſtate in his hands, ſo much 
is ſufficient to anſwer his own demand is, by operation of 
law, applied to that particular purpoſe. Elſe, by being 
made executor, he would be put in worſe condition than 
all the reſt of the world beſides, For, though a rate, 
payment of all the debts of the deceaſed, in equal d. 
gree, is clearly the moſt equitable method, yet as ery 
ſcheme for a proportionable diſtribution of the af: 


count, the queſtion was, whether A. by this had got ſuch 
a legal advantage, as to be intitled to keep the aſſets, 0 
ſo B. loſe his debt? By the maſter of the rolls: Ihe 
rule of this court in caſes of retainer is, Unleſs the pat 
can ſhew a legal cauſe to retain, we never give it big! 
if he can ſhew a legal right, we never take it from bim. 
The queſtion then is, whether at law this be a good te 
tainer? At Jaw, no doubt, an executor or admigiſttat 
hath a right, in caſe of debts in equal degree, to pif'® 
one to another, and to retain for his own in the firll Fe 

| | ag 


among all the creditors hath been hitherto found to. anſ 
impracticable, and productive of more miſchiefs thin i him 
would remedy, ſo that the creditor who firſt commenceh th* 
his ſuit is intitled to a preference in payment; it follow, de 
that as the executor can commence no ſuit, he muſt be liet 
paid the Jaſt of any, and of courſe muſt loſe his debt, in tha 
caſe the eſtate of his teſtator ſhould prove inſolvent, un. an 
leſs he be allowed to retain it. But the executor ſhal t 
not retain his own debt, in prejudice to thoſe of a higtu 80 
degree; for the law only puts him in the ſame ſituation, in 
as if he had ſued himſelf as executor, and recovered tz ap 
debt; which he never could be ſuppoſed ta have dore, on 
while debts of an higher nature ſubſiſted. 3 Blacſl. B.; * 
c. 3. hs 
But if the debt of one creditor be payable at a future da * 
and of another creditor preſently; the executor cant bi 
prefer fuch future debt, and pay it before the day of po- pt 
ment comes, and leave the other unpaid. But after ih 0 
day happens, he may prefer either; unleſs in caſe of 6 
ſuit commenced before the day. Went. 142. l 
But amongſt executors themſelves, or joint adminift- b 
tors; one executor or adminiſtrator may not prefer hi V 
own debt, before the debt of another executor or ad. n 
niſtrator, being in equal degree. Thus in the cal: ; 
Chapman and Turner, in chancery, Feb. 26, 1738. 1"! Þ 
bond creditors, A. and B. took joint letters of ada T 
ſtration. A. got into his hands beſt part of the aſſets, and 
retained for his own debt againſt B. On a bill for a #* p 
| 
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zoainſt any other creditor; and the reaſon is, becauſe if 
z retainer were not allowed, an executor in caſe of a de- 
kciency of aſſets would have no poſſible way of obtainin 

ſatisfaction for his debt; for at law there is no ſuch thing 


is ſplitting of debt, or making a rateable proportion, and 


therefore he cannot come in upon an average with the 

reſt of the creditors, nor has the advantage of another 

creditor, who by bringing his action in due time may re- 

cover his debt, tho' there be not enough aſſets at laſt to 

anſwer all demands upon the teſtator; for he cannot ſue 

himſelf. So that this privilege of retainer is founded on 

the policy of the common law, that executors may not 
be deprived of one advantage without having another in 

lieu of it, and that they may not be in a worſe condition 
than all mankind beſides. But this is not a caſe between 
an executor or adminiſtrator, and a creditor; but be- 
tween two joint adminiſtrators, who are both in the ſame 
condition in all reſpects. No authority hath been cited 
in this caſe, to ſupport a retainer by one adminiſtrator 
againſt the other, nor do I ſee how there ever could be 
one; becauſe an adminiſtrator can bring no ſort of action 
againſt his companion, wherein this point might have 
been ſettled at law. Neither doth the reaſon of the law 
juſtify ſuch a retainer ; for adminiſtrators are conſidered 
but as one perſon in law; the poſſeſſion of the one is the 
poſſeſſion of the other; the receipt of one is the receipt 
of the other ; and therefore the retainer of one muſt be 
conſidered as the retainer of the other; and muſt enure 
for their mutual benefit in the diſcharge of the debts of 
both in proportion. Then the conſequence would be 
very bad, were a retainer allowable in this caſe; for ad- 
miniſtrators muſt fight for the aſſets, if getting the ſole 
poſſeſſion would intitle either to a ſeparate right in them. 
So that, as no legal right of retainer has been ſhewn, the 
rule muſt take place, that he who cannot retain in law 
cannot in equity. The plaintiff is intitled to an equal 
diſtribution of the aſſets, being an equal creditor, accord- 
ing to conſcience and equity; and the defendant muſt be 
decreed to account. Viner Executors. D. 2. 

Another difference, where debts are in equal degree, is 
ſaid to be, that regularly that debt ſhall be paid firſt for 
which ſuit is commenced, and not that for which no ſuit 
is commenced ; for after a ſuit begun, the executor (it 
hath been holden) may not excuſe himſelf by any volun- 
tary payments, 2 Cha. Ca. 201. 2 Vern, 62, 
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Vet it is ſaid, that the executor, before notice of ſuch 
ſuit, may pay any other creditor in equal degree ; and 
then plead, that he hath fully adminiſtred before notice, 
Br. Executors, 43. Went. 146. 

And in the caſe of Maſon and Williams, it was held dy 
Cowper lord chancellor, that pending a bill in equity 
againſt an executor, or after a decree quod computct, an 
executor may pay any other debt of a higher nature, or 
as high a nature, if there be legal aſſets; but if he hath 
only equitable aſſets, then the court of chancery will not 
indemnify him, and ſuffer him to prejudice and diſappoint 
the firſt ſuitor. 2 Salk. $07. 

If there be two creditors in equal degree, and both ſue; 
if the executor doth by covin help the creditor which 
began his ſuit laſt to his judgment or execution firſt, and 
there be no aſſets left to pay the other creditor, he muſt. 
be ſatisfied out of the executor's own eſtate, if this covin 
be proved againſt him. But the confeflion of an action 
by the executor, where there is a real debt, is no covin; 
and ſuch recovery by confeſhon is a good plea for the exe- 
cutor againſt another creditor. Sin. a. 459. 

In the caſe of Joſeph and Mott, M. 1697. A man 
made his will, and died indebted to ſeveral perfons by 
bond, more than his perſonal eſtate would pay. A bond 
creditor brought a bill againſt the executor, to have 2 
diſcovery and account of the perſonal eſtate, and a ſatis- 
faction for his debt. At the hearing, the executor made 
default; fo there was a decree againſt him for an account 
and ſatisfaftion out of the aſſets, unleſs cauſe ſhewed; 
Before the decree was made abſolute, another bond cre- 
ditor of the teſtator brought an action at Jaw againſt the 
executor, upon a bond. He appeared, and becauſe he 
could not plead this decree at law, ſuffered judgment ta 
go againſt him by default. And the account being cat— 
ried on before the maſter, it was doubted whether he 
ſhould allow this judgment on the account, The maſter 
of the rolls was of opinion, that the decree mult be pre- 
ferred. And it coming to be reheard before the lord 
chancellor, he was of the ſame opinion. Prec. Ch. 79. 

But in the caſe of Dar/ion and the earl of Orford, H. 
1701. After a bill filed in chancery, againſt an execu- 
tor for a diſcovery of aſſets, and anſwer put in, the cxe- 
cutor voluntarily paid a bond debt without ſuit. Ihe 
cauſe proceeded to a hearing, and an account was Ce- 
creed. And the queſtion was, whether this voluntary 
payment, pending a ſuit here, ſhould be allowed on the 

account 
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account, And the lord keeper Wright thought the pay- 
ment ought to be allowed; but this being a point of con- 
ſequence, he ordered precedents to be ſearched. Afﬀter- 
wards, 3 June, 1702, on precedents produced on both 
| {des his lordſhip ſeemed to be of the ſame opinion, but 
{id the caſe of Joſeph and Mott was a precedent againſt 
him, but thought that to be a direct change of the law. 
The next day (upon confideration of the precedents) his 
lordſhip ſaid he was bound up by them, and therefore de- 
creed the payment (being voluntary) to be diſallowed ; 
but ſeemed to diſapprove of the caſe of Joſeph and Mott, 
where the judgment at law was fairly obtained. Afﬀter- 
wards, 21 Nov. 1702, this decree was reverſed in the 
houſe of lords, and the payment allowed. Prec. Cha, 188. 
3 P. Mill. 401. 


So in the caſe of Maring and Danvers, M. 1715. The 


plaintiff, a ſimple contract creditor of the teſtator, brings 
an action on a ſpecial original againſt the executor, in 
oder to recover his debt. The other ſimple contract 
cteditots offered the plaintiff to come in for his propor- 
ton of his debt with them; but having firſt filed his ori- 
ziral, he inſiſted on his whole debt, in preference to the 
elt. Upon which, the executor and the other ſimpie 
contract creditors entered into articles, agreeing, that 
fiſt the executor ſhould be paid his debts, and then that 
the imple contract creditors ſhould equally ſhare the 
ilets amongſt them, excluſive of the plaintiff, And in 
order to bar the plaintiff at law, the executor gave judg- 
ment in the ſeveral guanium meruits brought by the other 
imple contract creditors, for the ſeveral ſums which were 
laid as damages in the declarations, without aſcertaining 
tne damages by writ of inquiry, but thoſe damages were 
lo laid as not to exceed the real debt. Upon this, the 
Plaintiff brought his bill, But the maſter of the rolls 
GUimified the bill without cofts, it being a hard caſe; 
but alterwards, on conſideration, he gave coſts. And 
tre decree was athrmed by the lord chancellor. The 


maſler of the rolls ſaid, if the plaintiff deſired it, he 


woulC ſend it to the maſter te ſee whether the judgments 
confeſied to the other creditors be more than their real 
lebts; but the plaintiff not thinking it worth his while, 
the court decreed as above. 1 P. Mill. 295. 

In the caſe of Barker and Dumeres, Jan. 29. 1740. Ro- 
lert Dumeres died inteſtate, and on his death Eaward Du- 
Peres, who was a relation of his, applied for adminiſtra- 


lon, Barker, who was a creditor of Robert by bond, 


oppoſed 
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oppoſed the granting of the adminiſtration to Edward, 9 
reaſon of his inſufficiency, and his intention of poin» 
over to Jerſey, However, adminiſtration was granted to 
him. This adminiſtration was in ſome meaſure granted 
to Edward by the leave of this court, Barker had en- 
tred a caveat againſt its being granted to him, tho' that 
caveat was afterwards withdrawn. But as there were 
theſe objections againſt him, Barker filed his bill againft 
him the 31ſt of October laſt, for the payment of bis 
debt; and prayed that he might give ſecurity to abide 
that determination, His anſwer came on the 27th of the 
next month; and an order was made that he ſhould find 
ſuch ſecurity, which he accordingly did. After this Merry, 
who was another bond-creditor to the inteſtate, brought 
his action at law againſt Edward, and Edward confeſſed x 
judgment to him in Michaelmas term in that ſame year in 
4000 l. This oecafioned Barker's bringing his action 
at law againſt Edward, upon the ſame bond for which 
the bil] was brought here; in order that Edward might 
not confeſs judgment to other perſons, before he could 
get judgment againſt him. As ſoon as this action was 
brought a motion was made on the part of Edward, 
praying that Barker might make his cleQion, which court 
he would proceed in, whether at law or in equity,—Þy 
the lord chancellor Hardwicke : It is very true, that it is 
the general rule of this court, that a perſon ſhall not be 
allowed to proceed both at law and in equity, for one 
and the ſame demand, at one and the ſame time, But 
notwithſtanding that, it is as certain, that by the ancient 
courſe of the court, a perſon was allowed to bring his 
action at law againſt the repreſentative of the deceaſed, 
and at the ſame time to bring his bill here in order to 


have adiſcovery of aſlets; tho' now it is eſtabliſhed, that 


if the party proceeds in equity againſt ſuch repreſentative, 
his biil muſt be both for a diſcovery of aſſets, and a ſa 
tisfaction for his debt; and he ſhall not be allowed to 
proceed both at law and in equity. And where the party 
has proce*ded in both courts, ſeveral orders have been, 
requiring him to make his election. But where the court 
ſees that the repreſentative is confeſſing judgments, that 
is areaſon (and in my judgment ſhall always be a reaſon) 
thet the court will not require the party to make his elec- 
tion. The courts of law diſtinguiſh the caſe of execu- 
tors, in inſtances ſimilar to this, from other caſes, T here- 
fore tho* the conſtant courſe of thoſe courts is, on fes- 
ſonable circumſtances, to give a defendant farther tim* 

to 


W 
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to plead, than he is obliged to plead in by the ſtrict rule 
of the court; yet when an executor applies for this fa— 
your, the time for pleading ſhall not be enlarged, but by 
bis conſenting not to confeſs judgments in the mean time. 
'Tis indeed true, that an ? xecutor in ſome inſtances may 
honeſtly confeſs judgments to other creditors; as where 
he does it to prevent his being doubly charged, or the 
like : but when this court ſees, that he doth this in order 
to elude its orders, the court will never permit it. Now 
what is the nature of the preſent caſe? The original bill 
was filed the 31ſt of October laſt. The anſwer of Ed- 
ward came in on the 27th of November following. And 
in the beginning of Michaelmas term here is a judgment 
confeſſed by Edward to Merry, in 3000 l. The admi- 
niſtration it ſelf was in ſame meaſure granted to Edward 
by leave of this court, Barker had entred a caveat 
againſt its being granted to him, tho' that caveat was af- 
terwards withdrawn. The proper order for the court to 
make in this caſe is, that Barker made a ſpecial election, 
namely, to proceed at law to recover judgment there, and 
to proceed in this court for a diſcovery, and an account 
of aſſets, but that he ſhall not be at liberty to take out 
execution upon the judgment without leave of this court, 
And it was ordered accordingly. Barn. Cha. Ca. 277. 

17; By the ſtatute of the 30 C. 2. e. 3 The forfei- Forfeiture for 
ture for not burying in woollen ſhall be paid out of the eflate no. "Oy in 
of the fei ſon deceaſed; before any /latute, judgment, debt, le- DRE 
gacy, or ether duty whatſoever. 1. 4. 

13. Next the funeral expences ſhall be paid. 8 

But in Shelh's caſe, T. 5 W. it is ſaid, that in ſtrict- pences. 
neſs, no funeral expences are allowed againſt a creditor, 
except for the coffin, ringing the bell, parſon, clerk, 
and bearers fees; but not for pall or ornaments. 1 Salk, 

166. [Perhaps the expences of the ſhrowd, and digging 
the grave ought alſo to have been added, | 

In general, it is ſaid, that no more than 4os for fu- 
neral expences, ſhall be allowed againſt creditors. 3 At, 
249. 

14. By the ſtatute of the 17 G. 2. c. 38. If any over- Orerſcer oi the 
ſeer of the poor ſball die, his executors or adminiſirators ſhall Poor dying, 
within farty days after his deceaſe, pay out of the aſſets all mo- 
ney remaining due, which he received by virtue of his office, be- 
fore any of his ether debts are paid. 1. 3. 

15. Next to theſe, as it ſeemeth, come the charges of Charges of pro- 
the probate of the will, or of the letters of adminiſtra- — 9 — admini· 


tion cation. 
= 16. Next, 
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Pebts due to the 15, Next, debts due by the teſtator to the king are ty 
King on record. he diſcharged; and it is not in the choice of the exe. 
cutor, to prefer any other debt due to any ſubject. Swin, 
nich muſt be underſtood of ſuch debts as are due to 
the king only by matter of record, and not of ſums of 
money due to the king upon wood- ſales, or ſales of his 
minerals, for which no obligation is given; or of amer- 
cements in his courts baron or courts of his honours, 
which be not courts of record; or of fines for copyhold 
eſtates there; or of forfeitures to the crown of debts by 
contract due to any ſubject by outlawry or attainder, un- 
til office thereupon found. Sin. a. 455, 456. 2 Bac. 
Abr. 432. 

Debts due tothe 17. By the ſtatute of the 9 An. c. 10. Debts due to the 
polt once. oft office for letters, ſhall be preferable in payment before any 
delt due to any private perſon. ſ. 30. 


* 


* againſt the deceaſed in his life; and after thoſe, debts 


upon judgments (altho' by mere confeſſion, and without 
defence) againſt the executor or adminiſtrator for the 
debts of the deceaſed. Law of Ex. 39. Treatiſe of Ex, 
112. 1 
But it is ſaid, that the executor is not bound to take 
notice of judgmenis againſt the teſtator in his life 
without being made acquainted therewith by the cre- 
ditors; for the executor is no way privy to his adds. 
1 And. 159. 
But in the caſe of Littleton and Hibbins, M. 42 El. it 
was adjudged, that executors at their peril ought to take 
notice of debts upon record, Cre. El, 793. 

In the caſe of Paterſon and Huddleflon, T. 2 G. 2. An 
action of debt upon a bond was brought againſt the de- 


againſt him already had in a plea of debt, and that he had 
no notice of this bond at that time, and that there was 
no more in his hands than would ſatisfy this recovery. 
Upon this the plaintiff demurs. The court obſerved, 
that it did not appear but that this recovery might be in 
debt upon hond, or other matter of as high nature, and 
then undoubtedly the plaintiff ought to be barred. But 
however, if the recovery was upon a ſimple contract, they 
were unanimouſly of opinion, if the defendant had no 
notice of the bond, that the recovery would be a good 


duties of a private nature, and duties upon record; for 


18. Next, debts due to private perſons upon judgments | 


fendant as executor. T]he defendant pleads a recovery 


bar, They ſaid, in this conſiſts the difference, between 


thoſe 
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thoſe executors are bound to take notice of at all events, 
but theſe they need not, where a ſuit is commenced againſt 
them to recover debts of an inferior nature. They ſaid 
alſo, that there is no occaſion that executors ſhould hold 
out a ſuit to the laſt, before they make ſuch payments; but 
if an action is taken out againſt them, it is the ſame, But 
if an executor makes a voluntary payment of a debt by 
ſimple contract, where there are not aflets to ſatisfy the 
bond debts, it is otherwiſe, though he hath no notice : 
for there are many caſes, where a man's voluntary act 
ſhall prejudice him, where the neceſſity of law would not. 
Upon the whole, judgment was given for the defendanc, 
1 Barnard. 186. 

If the judgment is ſatisfied and is only kept on foot to 
wrong other creditors, or if there be any defeaſance of the 
judgment yet in force; then the judgment will not avail 
to keep off other creditors from their debts. Swin. a. 
456. 2 Bac. Abr. 433. | 

And of two judgments, he who firſt ſues execution 
muſt be preferred; but before, it is at the election of the 
executor to pay which he will firſt: Only a judgment 
in a foreign country, as France, is to be conſidered but as 
a ſimple contract. Treat. of Eg. 112. Swin. a. 436. 

And it is not neceſſary, that the judgment be limited 
to the courts at Weſtminſter; but if it be obtained in 
any court of record, which hath power to hold plea by 
charter or preſcription of debt above 408, it is ſufficient, 
For tho? upon ſuch a judgment execution cannot there be 
had, but of ſuch goods as are within the juriſdiction of 
that court; yet if the record be removed into chancery by 
a certiorari, and there by mittimus into one of the benches, 
then execution may be had upon any goods in any county 
of England. Swin. a. 456. 

But a judgment not doggeted, as by the 4 & 5 W. c. 
20. ſhall not affett any lands as to purchaſers or mortgagees ; or 


have any preference againſt heirs, executors, or adminiſtrators, 


in the adminiſtration of the eflates of their anceſtors, te/lators, 
er inteſlates. 

Which act, in order to render more eaſy the finding of 
ſuch judgment entred, directs in what manner alphabeti- 
cal liſts ſhall be made of judgments by confeſſion, non ſum 
Informatus, or nihil dicit, in any of the courts of record at 
Weſtminſter ; to which any perſon may reſort, on paying 
4d and no more. 


the chancery, Upon a ſpecial report, the ſole queſtion 
Was, 


19. In the caſe of Harding and Edge, H. 1682. In bestes in egit 
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and ſtatutes. 
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was, how a duty decreed ſhould take place in relation to 
other debts in point of priority of ſatisfaction; and or. 
dered, that a decree ſhould precede debts on fimple con. 
tracts and bonds, and take place next to judgments, | 
Vern, 143. | | 

But in the caſe of Peplae and Stwinburn, M. 1719. In 
the exchequer. It was decreed, that creditors by judg- 
ment at law, and creditors by decree in equity, ſhall be 
paid equally without any preference, Bunb. 48. 

And it is now become the eſtabliſhed doctrine, that x 
decree of the court of chancery, is equal to a judgment 
in a court of law. So where an executrix, whoſe teſta- 
tor was greatly indebted to divers perſons in debts of dif. 
ferent natures, being ſued in chancery by ſome of them, 
appeared and anſwered immediately, admitting their de. 
mands (ſome of the plaintiffs being her own daughters); 
and other of the creditors ſued the executrix at law, where 
the decree not being pleadable, they obtained judgments; 
yet the decree of the court of chancery, being for a juſt 
debt, and having a real priority in point of time, not by 
fiction and relation to the firſt day of the term, was pre- 
ferred in the order of payment to the judgments, and the 
executrix protected and indemnihied in paying a due obe- 
dience to ſuch decree, and all proceedings againſt her at 
law ſtayed by injunction. Caſe of Morris againſt the 
Bank of England. Decreed firſt at the rolls by Sir Joſeph 
Jekyll, in Aug. 1735. Which was affirmed by the lord 
Talbot in Nov. 1736. And his lordſhip's decree affirmed 
io parliamentin May, 1737. 3 P. Will. 402. Caf. Tal. 
217. | 
In the caſe of Turwin and Gib/zn, July 21, 1749; 
where a ſum was decreed to the plaintiff, it was ruled by 
lord Hardwicke, that the ſolicitor in the cauſe, for his 
trouble and money diſburſed for his client, had a right 
to be paid out of the ſum decreed ; and that in this caſe 
the adminiſtrator cannot apply the aſſets in the courſe of 
adminiſtration. And this, he ſaid, is the conſtant rule 
in chancery. 3A. 720. | 

20. Next, debts upon recognizan 
Law ef Ex. 39. : 

Aad debts upon ſtatutes merchant or ſtaple, or recog- 
nizances in nature of a ſtatute ſtaple, Law of Ex. 39. 

And theſe recognizances and ſtatutes ſtanding in equi! 
degree; it is at the executor's election, to give precedency 


to which he will. Swin. a. 457. 2 Bac. Abr. 434 


ces at common law. 


Neither 
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0 Neither between one ſtatute and another, doth the time F 
« or antiquity give any advantage as touching the goods, 1 
. tho' touching the lands of the conuſor it doth. But as 1 
I for the goods in the hands of the executor, he who firſt * 
ſeizeth them by execution is preferred ; and before ſuing . 
n of execution, the executor may give precedency to which 1 
. he will. Swin. a. 457. B 
e But amongſt ſtatutes and recognizances, thoſe which 1 
are forfeited, ſhall be preferred before thoſe which are for 9 
1 the performance of covenants, not broken. Swin. a. A» 
U ' j 
K . theſe, before they are broken, do not take place 0 
A of ſpecialties. Treat. of Eq. 112. | bs 
„ 21. In the caſe of the earl of Briſtol and Hungerford, Mortgages. i 
. M. 1705. It was firſt decreed at the rolls, that mort- N 
gages were to be paid in the firſt place, and then judg- N 
de ments, and then recognizances: But upon an appeal to j 
; the houſe of lords, it was adjudged, that mortgages are 0 
ſt not to be preferred to other real incumbrances; but that bt 
y mortgages, ſtatutes, and recognizances ſhall take place | 
» according to their priority, and as they ſtand in order of 1 
0 time. 2 Vern. 524. 
. If an eſtate is deviſed in truſt for payment of debts, a 1 
at mortgagee who lent a further ſum upon bond, ſhall not | 
ie be allowed to tack it to his mortgage in preference to cre- Ut 
h ditors. 3 Ath. 630. bi 
d So where a perſon claims the equity of redemption, as bk 
d a purchaſer for a valuable conſideration, without notice 3 
b, of the mortgage; the mortgagee cannot tack his bond to 45 
it, and can only have it out of the general aſſets of the hs 
F mortgagor. 3 Ait. 659. 1 
y But if a mortgagor, after making a mortgage, bor- i 
is rows money of a mortgagee upon bond, and the mort- 
ht gaged premiſſes deſcend upon an heir at law, or come to 
ſe a volunteer; the court will not ſuffer them to redeem the 
of mortgage, without paying the bond : and this is to pre- 
le vent a Circuity ; becauſe the moment the eſtate deſcend- 
ed, or came to the volunteer, it became aſſets, and li- 
v. able to the bond. And the ſame rule will hold, as 


5 a deviſee of the mortgaged premiſſes. 3 Ak. 630, 
3 59. 

22. Next, debts by ſpecialty, as thoſe by bonds or Rent, bonds, 
al other obligations, ſealed by the teſtator. 2 Bac. Abr. ind other obli- 
y 434. gallons 

Alſo rent arrear, and unpaid by the teſtator, is equal 
to a debt by ſpecialty; for this ſavouring of the realty, 
--—- hs 


ef 
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the executor can no more wage his law againſt ſuch | 
debt, than he can to a debt by ſpecialty. 2 Bac, Ar, 
4 34- 
15 where debt was brought againſt an executor for rent 
reſerved on a parol leaſe, after the leaſe was determined 

and the executor pleaded that the teſtator entred into an 
obligation, and that he had not affets above 51, which 
were not ſufficient to diſcharge this obligation; on de. 
murrer it was reſolved, that this rent, tho” reſerved on x 
parol leaſe, was yet equal to an obligation, and that it 
{till remained in the realty, tho' the term was determig. 
ed. 2 Bac. Abr. 434. | 

Alſo by the cuſtom of London, if a citizen of London 
dies indebted by /imple contraf?, ſuch debt is equal to ; 
debt by ſpecialty. 2 Bac. Abr. 434. 

E. 1715. Parker and Harvey, The grantor's covenant 
in a marriage ſettlement for him and his heirs, that the 
premiſſes were free from incumbrances, ſhall come in 
equally with creditors on bond. Vin. Executors, Q, 
a. 39. 

1 men ate partners in trade, and one of them gives 
a bond to leave his wife 10001], and dies; and the other 
partner adminiſters: If the wife would be paid out of the 
ſeparate eſtate of her huſband, on there being effects, ſhe 
{ſhall have a preference before other creditors: But if there 
is no ſeparate eſtate, and the wife would have ſatisfaction 
out of the partnerſhip effects, then all the partnerſhip 
debts muſt be firſt paid. 3 P. Will. 182. 

Any voluntary bond is good againſt an executor or ad- 
miniſtrator, unleſs ſome creditor be thereby deprived of 
his debt: Indeed, if the bond be merely voluntary, a 
real debt (tho' by ſimple contract only) ſhall have the 
preference. But if there be no debt at all, then a bond, 
however voluntary, muſt be paid by an executor. 3 P. 
Hill. 222. Comyns. 255. 

A man, having a wife who lived ſeparate from him, 
afterwards married another woman who knew nothing et 
the former wite's being alive; but it being diſcovered to 
the ſecond wife that the former was alive, the huſband 
(in order to prevail with the ſecond wife to ſtay with 
bim) ſome years afterwards gave a bond to a truſtee of 


the ſecond wife, to leave her 10001 at his death, and died 


not leaving aſſets to pay his ſimple contract debts ; If this 
bond had been given immediately on the diſcovery, and 
they bad parted thereupon, it had been good; but being 


given in truſt for the ſecond wife, after ſuch time . ſhe 
new 
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knew the firſt was living, and to induce her to continue 
with the huſband, this was worſe than a voluntary bond, 
and decreed to be poſlponed to all the fimple contract 
debts. But if ſuch bond had been given to the ſecond 
wife as a recompence for the injury done her, and there- 
upon (he bad left the huſband, it had been a goed bord, 
and to be paid before any ſimple contiatt debts, 3 P, 
Vll. 339» 349. 

If there be divers obligations of the like kind, it ſeem- 
eth to be in the power of the executor to diſcharge which 
obligation, and to gratify which of the. creditors he 
will: which being done, che other creditors are without 
remedy, if there be no aſſets; unleſs the day of payment 
in the one obligation (as was obſerved before) be expired, 
and the day vf payment of the other obligation is not yet 
come; in which caſe, the former obligation is to be fiift 
ſatisfied; or unleſs there be fuit commenced for ſome 
obligation, ſor then it is not in the power of the executor 
to diſcharge another obligation for which no eCtion is 
brought, in prejudice of the former fuit. But an execu— 
tor may confsis judgment on one obligation, and plead 
that judgment to an action brought on another obligation. 
And if there be two obligations, and the two ſeveral cre- 
ditors bring ſeveral actions againſt the executor, he that 
hiſt obtaineth judgment mult te firlt ſatisfied. Swin. 457, 
458. 2 Bac. Abr. 434. 5. 

Altho' the executors are not named in an obligation, 
ye: the Jaw will charge them, for that they repreſent the 
eltate of the teſtator. And thel:w tis the ſame of admi- 
ritrators, Buc the heir ſhall nat at any time be charged, 
without expreſs mention of the heir... Dyer. 23. 
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23. Devts by ſimple contact are poſt poned to all others, Simple con- 


being debts of an inferiot natute; yet an executor mis 
bound, as far as he hath aſſets, to pay them, as much as 
any other debt; and therefore a ſimple contrict creditor 
need not ailedge, that the executor hed aflets to ſatisfy. 
debts of a ſuperior nature, and-his alſo; but if the truth 
be, that the ex-cutor hath only afſ' ts ſufficient to ſatisfy 
luch (uperi-.r debts, he muſt pl-ad it. 2 Bac. Abr. 434. 
But by the 29 C. 2. c. 3. No action fhall be brought 
tehereby to charge any executor or adminiſtrator ubon any jpecral 
promiſe to anſwer damages out of bis own eftate, unleſs ihe 
czreement upon which ſuch action ſhall be brought, or ſome me- 
merandum or note thereof ſhall be in writing and ſig ned by the 
party to be charged therewith, or ſome other perſon thereunto by 
bim lawfully authoriſed, I. 4. | 
Vor. IV. X But 


» 2 - at"; * 
— — _ b Ty ”, 
- * 9 - ow nd: : 
wy — 4 — 
BE 4 — io Mes i. = * 
"as . : +, % — 
5 . 2 - * 
— . 8 5 —— _ . 2 _ 


308 


In what caſe 
de mall be 
ad va: paſſu. 


Wills. Payment of debts, 


But albeit the law requires, that debts ſhould be paid 
according to their ſuperiority, as herein ſet forth; yet 
may an executor pay a debt on a ſimple contract before a 
ſpecialty, if he hath no notice of ſuch ſpecialty : for 
otherwiſe it might be in the power of the obligee to ruin 
the executor by keeping his bond in his pocket until the 
executor ſhall have paid away all the aſſets in diſcharging 
ſimple contract debts. 2 Pac. Abr. 434, 5. 

But cf debts upon record, the executor ought to take 
notice at his peril. 2 Bac. Abr. 435. 

And in the caſe of Greenwood aud Brudniſh, T. 1720, 
A man mortgaged his lands, and gave a bond to perform 
covenants, and alter died inteſtate, His widow, without 
taking letters of admiaiſtration, poſſeſſed herſelf of his 
perſona] eſtate, and paid it all away in ſatisfying debts on 
ſimple contract, About ſeven years after, an old dor- 
mant intail was diſcovered, and the heir in tail brought 
an ejectment, and recovered poſſeſſion. Whereupon the 
mortgagee ſued the widow upon the bond. She brovght 
a bill for an injunction, having paid away all the teſtator's 
allets before any notice of this bond, and therefore al- 


ledged that ſhe ought not to be chargeable with a de- 


vaſtavit. The dcfendant demurred, and the demurrer 
was clearly allowed, the bill being an attempt to alter the 
courſe of law. Burt if any extraordinary fraud had been 
charged on the defendant, by which ſhe had been de- 
ceived, or induced to pay away the aſllets, that might 
have varied the caſe. Prec. Cha. 5 34. | 

24. A perſon indebted by bond and ſimple contraQ, 
deviſeth lands to truſizes to be fold for payment of his 
debts : It was reſolved and declared to be the conſtant 
rule, that the creditors ſhould have in proportion, aid 
not the bonds to be firit ſatisfied ; for it ſhall be conſtrued, 
that (one cf them being as much a debt as the other) the 
teſtator intended they ſhould all be paid alike; and if the 
value of the land fall ſhort, they ſhall be ſatisfied in pro- 
portion: So legatees {hall have equal proportion pro rata, 
according to the greatnefs or ſmallneſs of the legacy; for 
the land is made debtor : But otherwiſe is is of judgments; 
for theſe do affect the land by their own ſtrength and na- 


ture, and would have had the preference whether ſuc 


deviſe had been made or not. 2 Freem. 49, 175. 

But if a man only charge his lands with the payment 
cf debts, fo that the lands deſcend ſubject to them; bonds 
ſhall be preferred to ſimple contract debts, 1 P. Wil. 


O. 
15 A man 
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A man deviſeth his lands to two perſons in truſt, to be 


ſold ſor payment of his debts, and maketh the ſame per- 


ſons executors, The queſtion was, whether bond debts 
ould have a preference, or all debts be paid pari paſſu? 
The difference was taken, when the ſame perſons that 
are truftees to ſell the lands are executors likewiſe, and 
where not; for in the former caſe, after the land is fold, 
it is aſſets even at law; and therefore to decree them to 
pay otherwiſe than according to the legal courſe, would 
be to decree a devaſtavit. And in this caſe it was de- 
creed, that bond debts muſt be preferred. Prec. Cha. 
127. 
But in the caſe of Lewin and Okely, July 26, 1740; 
Where there was adeviſe to truſtees for the payment of 
debts, and the ſame perſons were made executors, it was 
held by lord Hardwicke, that this ſhall be equitable, and 
not legal aſſets, and all the creditors muſt be paid pars 
paſſa, There have been caſes (he ſaid) in which it was 
held, that where truſtees are made executors, debts ſhall 
bepaid in a courle of adminiſtration, but the modern re- 
ſolutions have been otherwiſe. 2 At. 50. 

A leaſe for years, or a bond or grant 6f an annuity taken 
inatruſtee's name, being perſonal aſſets, ſhall be applied 
in a courſe of adminiſtration, and not for the payment of 
all the debts equally, 2 Vern. 764. 

If a man poſſeſſed of a term for years, mortgageth it and 
dies, leaving debts ſome by bond, and ſome by {imple con- 
tract; the equity of redemption is equitable aſſets, and ſhall 
be liable to all the debts equally. 3 P. Will. 341. 

And the diſtinction ſeemeth to be this: Where there 
are legal aſſets, that is, aſſets which are liable at law 
without the help of equity, there the executor may apply 
them according to the courſe of law, which allows and 
requires a preference to be made in certain caſes as hath 
been mentioned; but where there are only equitable aſlots, 
that is, aſſets waich are not liable without the nelp of a 
court of equity, in ſuch caſe the court will direct the ap- 
plication thefeof according to that courſe which is moſt 
equitable and juſt, namely, to pay every creditor his fhare 
in proportion. 

So where the zfſets are pertly legal and partly equitable ; 
altho? equity cannot take away the legal preference on 
legal allets, yet whe:c one creditor has been partly paid 
out of ſuch legal ail:ts, When ſatisfaction comes to be 
made out of equitable aſlzts, the churt will poſtpone him 
till there is an equality, in ſatisfaction to all the other 
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creditors out of the equitable aſſets, proportionable to ſo 
much as the legal creditor has been ſatisfied out of the 
legal aſſets. Cha. Ca. Talb. 220. 2 Vern. 435. 

In what caſes 25 As debts upon judgments, recognizances, Mort- 

intereſt ſhall be paves, bonds, and other like ſpecialties, ſhall carry in— 

1 tereſt ; ſo alſo intereſt hath been allowed upon demands 
due by covenant, although it was objected that they were 
not liquidated, and only ſound in damages. Finer, In- 
tereſt, C. 

Where a man prays ſatisfaction for a ſimple contraf 
debt, merely out of perſonal aſſets; a court of equity will 
of courſe direct the debt to be paid with intereſt, to be 
computed from one year after the teſtator's death. Bar- 
nard, 229. 

But where a real eſtate is charged with the payment of 
debts, as well as the perſonal; the lord chancellor Hare- 
wicke ſaid he did not know, that it was abſolutely fixed, 
that ſimple contract debts (ſhould carry intereſt from that 
time; and he believed, if the decrees of the court were 
looked into, it would be found, that a preat many of 
them are in this form, that the maſter ſhould take an ac- 
count of the value of the eſtate and of the debts, that he 
ſhould compute intereſt upon ſuch of the debts as carr 
intereſt, without giving any direction, that intereſt ſhould 
be computed upon the other debts. IA. 

Where a man deviſes his land for the payment of his debts 
it is faid, that this deviſe makes the land as a ſecurity or 
mortgage for all the teſtator's debts, as well thoſe by ſimple 
contract as otherwiſe z and the ſimple contract debts ſhall 
carry intereſt, as the land, which is the fund, yields annual 
profiis: By lord chancellor Macclesfield, who ſaid that 
this was the daily practice. 2 P. Vill. 26. 

But where a real eftate is charged only with the payment 
of debts; the lord chancellor Hardwicke ſeemed to think, 
that this will not make the ſimple contract debts to carry 
intereſt, And he faid, that on a general deviſe of lands 
for the payment of devis, he ſhould think that fimpl: 
contract debts ought not to carry intereſt, Barnard. 
Z JC. 

: "The arrears of an ernuity or rent charge, are never de- 
creed to be paid with intereſt where the ſum is uncertain, 
but only where it is certain and fixed, Gf Talb. 2. 

In tne cate cf Litton and Litton, T. 1 - Intereſt of 
an annuity wes decreed by the lord e 7 from the 
very day it became due, But Mr Peere Williams adds 2 
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quæty as to this, and ſays, it ſeems the arrears ſhould carry 
intereſt only from the firſt day of payment next after the 
arrears of the annuity became due; it pryable half year- 
jy, then from the next half year day ; if quarterly, then 
from the next quarter day; and ſo has been the common 
rule ju theſe caſes. 1 P. Wl. 541. 

26. T. 1700. Staggers and JYelby. At the lord chan- Debt barred by 
cellor's houſe. I: was held by Cowper lord chancellor, SLED 
that if one by will ſubject his lands to the payment of his 
debts, debts barred by the ſtature of limitation ſhall be 
paid; for they are debts in equity, and the duty remains; 
the ſtatute hath not extinguithed it, though it bath taken 
away the remedy, 1 Salk. 154. 2 Fern. 374. 

T. 1726. Blakervay and the earl of S'rafford. In 1707, 
Sir Henry Johnton was indebted to Blakeway in 3431. 
In 1714 he received 50] in part. In 1719 Sir Henry 
died, having made his will and deviſed his lands to his 
exccutors, ih truſt to pay his debts, The executors re- 
n»uncing, the earl of Strafford adminiſtted with the will 
annexed, Blakeway brought his bill to be paid out of 
the allets. The earl of Straftord pleaded the ſtatute of 
limitations; and that neither he, nor (as he believed) Sir 
Henry, made any promiſe to pay the debt, within fix 
years before the bill brought. Lord chancellor: I would 
be cautious in giving any relief againſt an act of parlia— 
ment: but it is plain, the debt is not extinguiſned by the 
ſtatute of limitations, fince the ſtatute mult be pleaded, 
which the defendant is not bound to do; and if he af- 
terwards will acknowledge the debt, it takes it out of the 
ſtatute : and his lordſhip over-ruled the plea. Upon ap— 
peat brought in the huuſe of lords, this decree was re- 
verſed, and the plea ordered to ſtand for an anſwer. 2 P, 
ill. 373. 

But if the debtor by his will directs that a!l his debts 
ſhall be paid, or makes any proviſion for the payment of 
his debts in general; this will revive it, and briag it out 
Wake itatute, and make his executors liable. Prec. Cha. 
385. 

So if the debtor, upon application for that particular 
debt, acknowledges and promiſes payment (for a bare ac- 
knowledpment is not ſufficient); this will bring it out of 
the ſtatute : for the acknowledgment and promite is a new 
evidence of the debt, Id. | 

But in the caſe of Norton and Freeker, H. 1737. It was 
ſaid by the lord chancellor Hardwicke, that an executor 
15 not cempellable, either in Jaw or equity, to take advan- 
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tage of the ſtatute of limitations, againſt a de mand other. 
wiſe well ſounded. 1 Ath. 526. 

3 27. Where a teſtator is much indebted, and the exe. 

file a bill, to de- Cutor is deſirous to be rid of the aſſets; the executor'; 

termine priority ſafeſt way is, to file a bill in chancery againſt the credi. 

or payments. tors, tothe end they may, if they will, conteſt each other'; 
debts, and diſpute who ought to be preferred in payment, 
2 Vern. 37. x 

Plea of plene 28. In debt againſt an executor, if the defendant plead 

adminiſtravit. fully ad miniſtred, if any aſſets be found in bis hands, al. 
though there be not to the value of the debt; yet the 
plaintiff ſhall have judgment for his whole debt of the 
goods of the teſtator. 1 Rolls Abr. 929. 

But if it be found, that he had nothing in his hands; 
the judgment ſhall be, that the plaintiff ſhall take nothiny 
by the writ, and ſhall not have judgment of the debt; 
for he hath waved this advantage by taking of the iſſue, 
and judgment is to be given upon the verdift, 1 Rell; 


Abr. 929. 
plea ofne unqus 29. If an executor plead ne unque executor, and is found 
tæecutor. executor; the judgment hall be general, to recover the 


debt, for his falſe plea. 1 RolPs Abr. G 30. 

In an action of debt againſt an executor, who pleadeth 
that he is not executor, nor ever adminiſtred as executor, 
and this is found againſt him ; the judgment ſhall be of 
the goods of the teſtator, if there are any ſuch; if not, 

of nis own goods; as well for the debt, as for the da- 
mages and coſts, 1 Rolls Abr. 930. 1 Ath. 293. 
Debts to be paid 30. An executor ſhall not be forced to pay legacies, 
before legacics. until the legatees ſhall give bond to refund in proportion, 
or in the whole, for the ſatisfaction of debts, if any ba]! 
appear unſatisfied. Cha. Ca. Finch. 136. Viner, Deviſe. 
.. 7. 

For debts are to be paid before legacies: and if th? 
ſoiritual court will compel - executor to pay a legacy 
before he pay the teſtator's debts; à prohibition will lie, 
Law of Ex. 182. 3 

But where lands are deviſed for payment of debts and 
legacies, and the debts are ſuch as land is not liable to 
ſatisfy, as debts by ſimple contract; there, it is ſaid, the 
debts ſhall have no preference of the legacies: but if 
there be not ſufficient to pay all, they ſhall be paid in 
proportion, 2 Freem. 270. 

Dy if a man bind himſeif in an obligation to perform 2 
certain thing, and deviieth diyers legacies, and dieth, 
leaving only tuthcient to ſatisfy the obligation if this Ra! 

| | cons 
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come to be forfeited; yet this obligation ſhall not be any 
bar of the legacies, becauſe it is uncertain whether the ob- 
ligation will ever come to be forfeited : but the executor 
ſhall make a conditional delivery of the legacy, to wit, 
that if the obligation ſhall be recovered againſt him, the 
legitee Mall re-deliver the legacy. 1 Rll Abr. 928. 


VII. Of the payment of legacies, and diſtribution - 
of inteſtates cects. | 


And, | 
J. Concerning the payment of legacies. 
II. Concerning the diſtribution of inteftates effefs, 


J. Concerning the payment of legacies. 


1. DV the ſtatutes of the 25 C. 2. c. 2. and the 1 G. A. gy pertons 
2. C. I 3. perſons required to take the oaths and, arc incapable of 
otherwiſe qualify themſelves for offices, who ſhall act besez. 
without ſuch qualificatioii, ſhall be incapable of any le- 
gacy. 
By the 9 & 10 V. c. 32. Perſons denying the Trinity, 
or aſſerting that there are more gods than one, or deny- 
ing the chriſtian religion to be true, or the holy ſeriptures 
to be of divine authority, fhail for the ſecond offence be 
incapable of any legacy. 
And by the 5 G. c. 27. Aitificers going out of the king- 
dom, and exercifing their trades in foreign parts, ſhall be 
incapable of any legacy. | 
2. A legacy is extinct, by taking a bond for it. Yelv. hat cafes 
, tezacies are 
Where the /fatute of limitation was pleaded in bar ta a tiken my 
legacy demanded, due twenty years before; it was held ie 
by the lord chancellor, that a legacy is not barred by the 
ſtatute, nor ever had been ſo held. 2 Freem. 22. 
The father by his will gave to his daughter 10001, to 
be firſt paid after his debts, beſides a ſhare out of the di- 
vidend of his eſtate. Afterwards, on her marriage, an 
egreement was made, for what ſhe ſhould have out of her 
father's eſtate, and that it ſhould be only 11:01, and 
that was to be in full of what was intended her thereout, 
It was decreed by the maſter of the rolls, and confirmed 
dy the lord chancellor, that this was an ademption of the 
X 4 legacy, 
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legacy, and that the 11col was to be in full of what the 
d-ughier was to have out of the ſaid eſtate, Hale and 
Attn, 21 C. 2. 2 Cha. Ca. 35. | 

A man by his will gave his four daughters 6001 apizce, 
and afterwards married his elieſt daughter to the plan- 
tiff, and gave her 7:01] portion. After that, he makez 
a codicil, and gives 100 | apiece to his unmarried dauga— 
ters, and thereby ratiſis and ©» firms, his will; and dies, 

The plaintiff preferred his bij for the legacy of 600] 
given to his wife by the ſaid will. It was held by the 
maſter of the rolls, that the portion given by the teſt:tor 
in his life time ſhould be intended in ſati fact on ef the 
legacy. And it wes agreed to be the conſtaut rule, that 
where a legacy is given to a child, who afterwaros, upon 
marriage or otherwiſe, receives the like or a greater um, 
it ſhall be in ended in ſatis faction of the legacy, uuleis the 
teſt tor declares his intention to be otherwiſe. And it 
was ſa d, the words of ratify:ng and confirming do pot aller 
the caſe, though they amount to a new publication, be- 
ing only words of farm, and declare nothing of tag 
teſtator's intent in this matter, 2 Freem. 224. Irod 
and Hurſt, M. 1698, 

A man ſeiſed in fee, deviſed to his children 10001, 
payable at ſeveral times, by 50 l year, wich which tums 
he charged his lands, and then died. One payment of gol 
became due; then the lnds weie alte::ed by fine and pro- 
clamat:ons, and five years paſſed, The devitce ſued for 
the whole, But it was decreed, that what became due 
after the fine, was baried bv the fine; but not the 50! 
due before: For a truſt is barred by fine, I. 30 & 31 
C. 2. Watelin and JVarner, 2 Cha. Ca. 247. 

Legacy given out of a term for years; if the term Ce- 
termines, the legacy is extindt. Cha, Ca. Finch. 464. 


A legacy of a leaſe of tithes is extinguiſhed by a renewal. 


of the leaſe; but a republ.cation of the will after the re- 
newal reſtores the legacy. 2 Vzey, 418. 

A legacy was deviied out of vebts due in ſeveral counties, 
and they wetre all called in betore the teſtator's death ; yet 
the legacy remained good, And a difference was taken 
between a pecuniary and a ſpecific legacy; tor in the fiſt 


caſe the legacy will remain, though the debt upon which 


it is charged be paid in: but the ſpecific legacy may be 
lo} by be.ny altered. So where the legacy was greater 
than the debt out of which it was directed to be paid did 
amount unio; yet ſuch ſum being expteſsly devited, and 
there being aſſete, it was decreed to be paid, Cha. Ca. 


Finch. 152. Raym. 335. 
T. 1728, 


Tills. Payment of legacies. 


7. 1723. Frd and Fleming, One by will deviſed thus: 
Igwe o my grand-daugnter Mary Ford (the plaintiff ) 
the ſum of 401, being part of a debt due and owing to 
me for rent from G. NI. ſhe allowing what charges ſhall 
de exoended in getting the ſame: Alfo, I give unto my 
two grandi»ns the reſt and reſidue of what is owing to me 


from the ſaid G. M. which 1s about 401 more, to be 


equ«'ly divided between them, they allowing charges as 
or (ad. Afterwards, the teſtator received the whole 
debt wing for rent from G. M.. For the plaintiff it was 
in!:t24, that there was a difference between a ſpecific and 
a pecuniary legacy; that though the diſpoſing of a ſpe- 
cine might be an ademption of it, yet this being a pe- 
cuniary legacy, the paying the m'-ney to the teltator 
would be a loſs of it, On the other fide it was inſiſted, 
that there is a difference between a voluntary and a com- 
puiſory payment; that though the firſt was no ademption, 
yet the ſecond was, and that the teſtator compelied G. M. 
pay in the money. But the lord chancellor was of opi- 
nion, that there was no foundation for the difference 
taken in the books between a voluntary and compulſory 
payment: for the letter might be, with an intent to fe- 
cure the legacy at all events; and decreed to the plaintiff 
the 4.01 legacy. 1 Abr. Caf. Eq. 302. 

So in the caſe of Aſhton and Ajhten, M. 1735. where 
tne tettator deviteth a debt, and atterwards receives it, or 
o'nerwiſe calls it in: Ia neither of theſe caſes is this an 
ademption of the legacy; ſeeing this might be done from 
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an apprehenſion of ſuch debt being in danger, and with a 


deſign to ſecure it; and being perſonal eftate, and not di- 
uniched by remaining in the teſtator's coffer inſtead of 
the hands of the debtor, it may well paſs by the will. 
3H. Will, 38d. | 

M. 17 36. Partridge and Partridge. The teſtator de- 
„ed to the legatee 1009 | Capital ſuuth ſea ſtock. At the 
time of making his will he had 1800 1 of ſuch ſtock ; and 
aiter by ſale reduced it to 2001; which he after increaſ- 
ed to 1000 l, and died. Between the making his will and 
his death, the act tovk place, which changed three fourths 
of the capital ſouth ſea ſtack into annuities. This legacy 
is not token away or impaired, by the ſale, or by the act 
o! parliament, Caf. Talb. 226. 

3. The legatary or deviſee may not of his own head 
ttke the goods or chatcels deviſed to him, out of the poſ- 
Kon of the executor, becauſe the law gives him a re- 

medy 
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Mills. Payment of legacies, 


medy for the ſame, and becauſe the law doth nat zu. 
point that the Jegacies ſhall be paid until the debts of the 
teſtator be firſt ſatisfied. Sin. 19. 2 Bac. Abr. 435, 

For if the executor do detain the legacy, or do ſlack 
the performance of the teſtator's will; the legatary mu 
ſue the executor in the eceleſiaſtical court, for the {as 
legacy ſo detained or not ſatisfied. Swir. 18, 

For where a deviſe is made of goods, if the executor 
will not deliver them to the deviſce, he hath no remedy 
by the common law. Terms of the L. Deviſe. 

For an action on the caſe lieth not againſt an execute 


'for a legacy; unleſs he promiſe to pay it upon good con. 


ſideration ; for legacies are only to be recovered in th: 
ſpiritual court, or in the courts of equity. 1 Cd. 46, 
Vin. Actions. O. c. 7. 

And in caſe of ſuit in the ſpiritua] court, it behoveth 
the deviſee to have a citation againſt the executor of the 
teſtament to appear before the ordinary, to ſhew why he 
performs not the will of the teſtator. Terms of the I. 
Deviſe. 

And although certain goods in ſpecie are given to: 
man by will; yet he cannot take them without the cxe- 
cutor's aſſent; ſo if a term for years be fo given to him, 
he cannot enter into the land without ſuch aflent : for it 
may be the executor hath not aſlets befides to pay the 
teſtator's debts. Lato of Ex. 262. 

Yea if a man do bequeath goods to another, which 
are in the cuſtody of that other perſon; yet if he detain 
them from the executor (who hath not aſlented to the le- 
gacy), the executor may have an action of detinue or 
treſpaſs, or of trover after demand of the goods, againſt 
the ſaid legatee. Law of Ex. 263. | 

But in caſe of a deviſe of landt, the deviſee may en- 
ter without the aſſent of the executor; and if the heir at 
law ſhould enter before him, the deviſce may enter and 
eject him. 1 II. 111. 

For ſeeing that an inheritance deviſed is not demand- 
able in the eceleſiaſtical court, but in the temporal; there- 
fore the legatary, according to the deviſe, without far- 
ther aſſignment or delivery, may enter into the ſame aficr 
the death of the teſtator. Swin. 19. 

But if chattels real, as a leaſe, be bequeathed by wil; 4 
man may ſue for the ſame in the court eccleſiaſtical, 
Stoin. 19. 

If a legacy be granted % of lands in fee ſimple; this 
mall not be ſued for in the ſpiritual court : But if io 
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be deviſed to be ſo/d fon payment of legacies; the land being 
ſold, the ſuit for the money to be diſtributed may be in 
the ſpiritual court; for the money is perſonal, and aſſets 
in the hands of the executors, ſo as it ſavours not of the 
realty being executed, Cre. Car. 396, 397. Brownl. 32. 

But where a man deviſeth that his executors ſhall fell 
his lands, and out of the money which ſhall be raiſed by 
ſale, giveth a portion to his daughters; it hath been adjudg- 
ed, that neither the land nor money is teſtamentary, for 
it is not aſſets to ſatisfy debts, but a ſum arifing of land, 
and appointed to ſpecial uſes in way of equity, and not as 
a legacy, and therefore not to be ſued for in the eceleſi- 
aſtical court, but in a court of equity: and the eccleſiaſ- 
tical court cannot hold plea of a legacy in equity, but 
where it is a legacy in law indeed, Cro. Car. 395, 396. 
Swin. a. 19. 

So if a man deviſe lands to be ſold for the payment of 
debts, and diſpoſe of the ſurplus to ſeveral perſons ; that 


cannot be ſued for in an eccleſiaſtical court, but only in 


a court of equity : becauſe that is not a legacy merely of 
goods and chattels, but it ariſeth originally out of lands 
and tenements ; and they have a teſtamentary juriſdiction 
touching chattels only. Str. 672. 

So where the teſtator deviſed a legacy to one, to be paid 
out of the profits of his land, and he deviſeth thoſe very 
lands to his executor for a term of years, and died; ad- 
judged, that this was a temporal matter, and not teſta- 
mentary, becauſe the legacy was to ariſe out of the pro- 
fits of the lands. Swin. 20. 

But where the teſtator deviſed /zaſes to his eldeſt ſon, 
and that out of the ſame he ſhould raiſe ſuch a ſum of 
money for portions for his daughters, who libelled in the 
ſpiritual court for their portions; it was adjudged, that 
this ſhould not be accounted as a rent iſſuing out of the 
lands, but as a teſtamentary legacy, and to be recovered 
in that court. 1 Bui. 153. 

IM. 2 An. Euer and Jones. It was held by Holt chief 
juſtice, clearly, that a deviſee may maintain an action at 
common law, againſt a tertenant for a legacy deviſed out of 
land; for where a ſtatute, as the ſtatute of wills, gives a 
right; the party by conſequence ſhall have an action at 
law to recover that right. 2 Saik. 415. 

But the uſual remedy in ſuch like caſes, is in equity. 
3 Salk, 223. 4; 
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Mils. Payment of legacies, 


It is ſaid, that where the eccleſiaſtical court and a cout 
of equity have a concurrent juriſdiction, which ever 
firſt poſſeſied of the cauſe has a right 'o proceed : and 
the ſame of all other court. But where the huſband 
hath ſued in the ſpiritual court for a legacy given to the 
wife, the court of chancery hath granted an injunctien 
ſtay proceedings; becauſe the ſpiritual court cannot oblige 
him to make an ad-quate ſettlement on her. Prec. Cl, 
546. 

So where a perſonal legacy was given to an infant; it 
was beld, that the ſame is more properly cognizable in 
chancery than in the eccltfiaſtical court: and it the mat- 
ter had proceeded to ſentence in the eccleſiaſtical court, 
yet it was proper ta come into Chancery tor the executo;'s 
indemnity ; for in the chancery legatces are to give fe. 
curity for the money, but n-t ia the ſpiitual court; and 
the chancery will ſee the money put out for the childten. 
1 Vern. 26. 

So where there is a truſt, or any thing in nature of : 
truſt, notwithſtanding the eccleſiaſtical court hath an 
original juriſdiction in legacies, yet the chancery wil 
grant an injunction to ſtay the proceedings in the eccle- 
ſiaſtical court; tiults being properly cognizable only in 
equity. 1 A, 491, | 

So where a will is ſuppreſſed or deſtroyed, the ſuit for 
a perſonal legacy may be in equity in the firſt inſtance, 
without reforting to the ſpiritual court; otherwiſe it 
would put the plaintiff upon great difficulties: for in the 
ſpiritual court, the plaintiff muſt prove it a will in writ- 
ing, and muſt likewiſe prove the contents in the very 
words, and muſt alſo prove the whole will, tho' the re- 
mainder of it doth not at all belong to, or regard his le- 
gacy: which the temporal courts do not put a perſon up- 
on doing. Much more, when the legacy is charged both 
out of perſon] and real eſtate; for as to the real eſtate, 
there is no occaſion to reſort to the eccleſiaſtical court at 
all. 3 A. 361. 

Legacies may be recovered in the ſpiritual court againſt 
an admin:/iratir with the will annexed, or againſt an executcr 
of his own Wrong. 1 Roll's Abr. 919. | 

Where the ex:cutor, being ſued in the ſpiritual court 
for a legacy, pleads the legatee's releaſe, and that court 
tries the validity of that releaſe, the common Jaw will 
not prohibit them, provided they try it by the rules of 
the commecn law; becauſe they have juriſdiction of the 
legacy; Which is the original cauſe, 2 RolPs Abr. 307: 
2 4 ut 


40. Low of Ex. 187. 
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But where plene adminiſtravit was pleaded in the ſpiri- 
tual court, and proved by one witneſs, which they would 
not allow; a prohibition was granted. Het. 87. 

So where an exscutor, being ſued for a legacy in the 
firitual court, pleaded the plaintiff's releaſe, which was 
{allowed there, becauſe the witneſſes were dead, and 
that court refuſed to allow circamſtantial proofs of the 
releaſe ; a prohibition was granted, 2 RolPs Abr. 302. 

4. An executor may in ſome caſes be compelled to give gecyity to be 
ſ*curity to pay a legacy; as where 10001 was deviſed to given, when the 
a perſon to be paid at the age of twenty one years; and 1 
upon a bill exhibited againſt the executor, ſuggeſting a ; 
ccvaſtavit, and praying that he might give ſecurity to pay 
the legacy when due, it was decreed accordingly, 1 Cha. 

Ca. 121. 

The teſtator deviſed 800 to an infant, to be paid by 
his executor when the ſaid infant ſhould attain to the age 
of twenty one years. The infant by his guardian exhi- 
bited a bill, that the executor might give ſecurity for the 
payment of the money. And ſo it was decreed. Swin. 


The teſtator bequeathed his perſonal eſtate to his wife 
for lite, and what ſhe ſhould leave at her death to be 
equally diſtributed between his own kindred and hers; If 
the eſtate be ſo ſma!l, that ſhe cannot live upon it with- 
cut ſpending the ſtock, it ſeems ſhe ſhall not be obliged 
to give ſecurity; otherwiſe ſhe ſhall. Prec. Cha. 71. 

H. 11 Fa. Prawe's caſe. II a perſon poſſeſſed of a 
leaſe for years, deviſe that his executor out of the profits 
thereof ſhall pay to every one of his daughters 201 at their 
full age; the executor may be ſued in the ſpiritual court, 
to put in ſurety to pay the legacies, and no prohibition 
ſhall be granted; for this is to iſſue out of a chattel. 2 
Rall Abr. 285. 

But in the caſe of Palmer and Maſon, M. 1737. Where 
5001 was given to the granddaughter, to be paid at 21 or 
marriage ; and if ſhe died before either of thoſe contin- 
gencies happened, then to go over to another: It was 
ad by lord Hardwicke, as the legacy was deviſed over, 
nothing veſted in the granddaughter till one of the contin- 
gencies ſhould happen; and therefore ſhe was not intitled 
0 have the legacy ſecured. 1 Ath. 505. 

S Mr Mentworth ſays, In caſe an infant be of the Payment to an 
pe of diſcretion, to wit, fourteen years, he holdeth ie nr: 
"ear, that the payment of a legacy to him made will 
ind good, whether he who makes ſuch payment have 

any 
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any acquittance or not; for if he have proof of the pay. 
ment, he is well enough acquitted from any ſecond pay. 
ment. Went. 219. 

And he thinks, on demand and acquittance tendred, 
he ought to pay it to an infant of tender years (in pre. 
ſence of his guardian); payment according to the teſta. 
tor's appointment, being the matter which acquitteth the 
payer. Went. 220, 221. 

And Mr Clerke ſays, If a legacy be left to an infant 
under ſeven years of age, the father (or next of kin) 
ſhall apply to the judge before whom he intends to ſue 
for the legacy, and alledge, that ſuch a perſon deceaſed 
made his will, and appointed ſuch a one executor, and in 
the ſaid will bequeathed unto his ſon being an infant 
(under ſeven years of age) ſuch a legacy; and that by 
reaſon of ſuch age, the ſaid infant hath not a perſon able 
and fit to ſue for the ſame ; and ſhall implore the office of 
the judge in that, behalf, and requeſt that curators be aſ- 
ſigned to the infant, to ſue for and recover the ſaid legacy 
from the executor; Whereupon the judge uſually aflign. 
eth ſuch father or next of kin to be curators in that be. 
half. 1 Ought. 357. 

But if the minor is above ſeven years of age, the judge 
doth not ex officio conſtitute a curator, but the minor 19 
to chooſe one, either perſonally, or by commiſſion (as in 
caſe where he lives at a great diſtance, or otherwiſe), or 
ſometimes by ſpecial proxy under his hand and ſeal, te- 
queſting that ſuch curator may be aſſigned by the judge as 
aforeſaid. Id. 358, 359, 360. | 

And if the executor, on ſuit of the minor by ſuch cu- 
rator as aforeſaid, pay to the curator the legacy due to 
the minor, he is diſcharged from any further payment 
thereof to the minor when he comes of age; altho' the 
curator never pay it to the minor, or ſhall become inſol- 
vent: And the reafon is, b:cauſe he pays it by the de- 
cree of the judge. And therefore it is adviſcable for the 
executor, not to pay the legacy until ſuit hath been com- 
menced againſt him by the curator, and he the ſaid ex- 
ecutor hath been cited ; and then let him offer to pay the 


legacy judicially, that is, according to the forms of the 


court; and the ſame being entred in the acts of the judge, 


the executor is diſcharged. I. 362, 3. 

And in this caſe the judge is not wont, nor is obliged, 
to deliver the legacy to the curator for the uſe of dhe 
minor, until he hath given cautioa fer the indembieys 

| the 
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he judge and of the executor in this behalf, and for the 


payment thereof to the minor when he ſhall come of age, 
Id. 36 3. 


And in the court of chancery, in the caſe of Bullen and 
un, T. 28 C. 2. An infant exhibited a bill by his guar- 


ian, for a legacy of 100 deviſed to him. The defendant 
by his anſwer confeſſed the legacy, and that he was al- 
ways ready to pay it, ſo as he might be lawfully diſ- 
charged, which the plaintiff by reaſon of his infancy 
could not do: and therefore inſiſted that it might be paid 
without intereſt. Which was decreed accordingly, and 
thegdefendant to be indemnified. Cha. Ca. Finch. 264. 
And in the caſe of Dyke and Dyke, H. 25 Cha. 2. 
Where legacies were deviſed to infants payable at a cer- 
tain time, which expired during their infancy, and the 
executor refufed to pay the ſame, becauſe the legatees 
could not give any diſcharges by reaſon of their infancy ; 
it was decreed, that the maſter ſhould put out the money at 
ntere in the name of the guardian, or of ſuch other 
prfon as he ſhould think fit, and that the defendant 


bould be indemnified againſt the infants, Cha. Ca. Finch, 


55 the caſe of Holloway and Collins, H. 26 C 27 C. 2. 
A legacy of 1251 was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff's 
{aker, who died inſolvent. This was held by the lord 
keeper to be good payment: but the attorney general 
urged very much the ill conſequence of this ; for the law 
muſt be the ſame if it were cool, and extends to other 
cles of like nature, not to legacies only; and ſaid, that 
the executor ought to have ſued in this court to have paid 
It, And the lord keeper ſaid, it may be fo where the le- 
p:cy will bear the charge of ſuit, but not otherwiſe, 
But the executor having taken a bond to ſave him harm- 
lels, it was decreed that he ſhould pay it over again, for 
ke had paid it at his own peril. 1 Cha. Ca. 245. 

But in the caſe of Strictland and Hudſon, E. 7 An. 
lord chancellor Cowper ſaid, that the maſter of the rolls, 
Who had longer experience..than himſelf, would never 
iow a child's legacy to be paid to the father or mother 
pon any ſecurity whatever, by reaſon of the ſtrife it might 
cccaſion in a family, 3 Cha. Ca. 168. 
| And in the caſe of Doyley and Tol/ferry, M. 1715; 2 
*24cy of lool was deviſed to an infant of about ten years 
it 2ye: The executor paid this legacy to the father, and 
wk his receipt for it. When the infant came of age, 

| his 
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his father told him he had received the legacy, but could 
not pay it him immediately, and ſaid he would not have 
him trouble the executor, for he would give it him. 
The ſon reſt ſatisfied with this for about fourteen or 
fifteen years; ahd his father and he having carried on 2 
joint trade together, became bankrunts, This legacy of 
lool being amonęſt other things gſſigned by the commir. 
fioners for the benefit of the creditors, the aſſig nee brought 
a bill againſt the executor for an account and payment 
of this legacy. The defenJant infiſted on the extreme 
hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again; that he had juſtly paid it to the facher, 
whilſt he was in good circumſtances; and that if appli. 
cation hed been made ſooner, he might have hid his re- 
medy over againſt the f.ither ; that the father was by na- 
ture guardian to his child; and chat formerly payment to 
him was allowed to be good. The lord chancellor fail, 
that if the father had not made the ſon ſuch prowiſc cf 
recompence, and the ſon had acquieſced all that time, 
the caſe might have bcen more doubtful ; but this pro- 
miſe of the father drew him to forbear applying to the 
executor ſoonrr; and ſince the father had not and could 
notnow make good his promiſe, being a bankrupt, the 
rea ſon of the ſon's forbearanuce was at an end; he thought 
the rule of this court in not ſuffering parents to receive 
their childrens legacies was founded on very good reaſon ; 
and therefore leſt hereafter this caſe ſhould be cited as 4 
precedent, when the circumſtances attending it might be 
forgot, and to diſcountenance and deter others from pay- 
ing ſuch legacies to the parents (tho' he did not deny the 
hardſhip of that particular caſe) he decreed for the plain- 
tiff againſt the executor, 1 br. Caſ. Eg. 300. 3 Ba. 
Ar. 484. 

Nov. 11, 1740; Philips and Paget. Mrs. Paget by 
her will gives a legacy of 1061 to each of the three chil- 
dren of Mr Philips, and makes the defendant her exe- 
cutor, leaving him the bulk of her eftate, provided he 
pays the three legacies of 100] within a year after ber 
death, purſuant to her will, The defendant within the 
time, pays to the chiidrens own hands their Jegacics- 
The eldeſt of them was 16 years old at the time, the 
next 14, and the youngeſt g only. And in his an{wer 
he denies that he Knows this money ever came to the 
father's hands. But the children have now brought theilt 
bill againſt the defendant, to be paid their ſeveral le- 
gacies, ſuggeſting that their father had imbezilled the 
| moneys 


„ „ % SY A. 2 


„ 2 * 


Wills. Payment of legacies. 


money paid by the defendant during their infancy, and 
s inſolvent ; and that this was a fraudulent payment to 
the father, and therefore it muſt be paid over again. 
Lord Hardwicke aſked the counſel for the defendant, if 
they knew any inſtance where an executor paying ſo 
large a (um as 1001 into the hands of minors, had been 
allowed ſuch payments: Indeed, in cafes where th e l- 
gacies have been very ſmall, the payment has been al- 
lowed by the court. But in this caſe, notwithſtanding 
the ſum is above 100], yet as the payment by the exe- 
cutor to the children themſelves is ſo fully proved, and 
not at all controverted by the plaintiffs, and their loſing 
the benefit of it is owing to the negligence and inſol— 
vency of the father, I will not ſtrain the rules of this 
court to make an executor pay it over again ; eſpecially 
s he made this payment to ſave a forfeiture, it being 
an expreſs condition of his own taking under the will, 
that he ſhould diſcharge their legacies within a year after 
Mrs Paget's death, But the next day the lord chan- 
cellor ſaid, that upon looking into the caſes, he found 
this a very doubtful point; and unleſs the defendant 
will agree to give the plaintiffs ſomething, he would not 
(termine it, without taking time to conſider it. The 
ceiendant, upon this recommendation of the court, agreed 
to pay in 50 to be divided between the three plaintiffs; 
and each fide were to abide by their coſts; and it was 
made part of the decree that the 501 was paid by con- 
ſent of all parties. And his lordihip directed each of 
the plaintiffs, upon receiving their reſpective ſhares, to 
releaſe the legacies under the will. The caſe of Doyley 
and Tollferry, he ſaid, muſt have had ſome other cir- 
eumſtances ; for the rule is laid down too ſtrictly, that 
in all caſes where executors pay infants legacies to their 
fathers, in order to deter executors from ſuch payments, 
it ſhall be paid over again. Lord Cowper confirmed the 
cecree of the maſter of the rolls in that caſe; but he 
ſeemeth to have had a remorſe of judgment at the time; 
forin the Regiſter's office it appears, his lordſhip ordered 
the depoſit to be divided between the parties. 2 Att. 
$0, 

And in the caſe of Rotheram and Fanſhaw, Mar. 25, 
1748; lord Hardwicke ſaid, arguendo, that where a ſuit 
is inſtituted in the ſpiritual court, for an infant's legacy, 
dy a father, to have it paid into his hands; the court 
vill grant an injunction ; becauſe it will not allow the 
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infant's money to come into the father's hands, 3 41, 
629. | 

& By the civil law, a teſtator cannot enjoin his exe. 
cutor to pay intereſt for the non-payment of a legacy 
And tho? intereſt or uſury be only forbidden by the chi 
law beyond ſuch a ſum, yet it being entirely prohibiteg 
by the canon law, it follows a fortiors that he cannot do 
it by that law. Al. Par. 342. 

And by the Jaws of this realm, the receiving of interef 
for money was for a long time prohibited : but afterwards, 
from the unreaſonableneſs of the thing itſelf, and the in. 
convenience thereof to ſociety, theſe reſtriions vaniſhed 
by degrees, and it became lawful to receive intereſt within 
certain bounds preſcribed by the legiſlature ; and as in 
other matters, ſo alſo in the caſe of legacies, the courts 
both eccleſiaſtical and temporal have allowed intereſt to 
be paid for legacies withheld in certain inſtances. And, 
generally, it is ſaid, if a legacy be bequeathed to be paid 
divers years 2fter the teſtator's death, this difference is to 
be obſerved ; if the day were given in favour of the ie. 
gatee being an infant, who could not ſafely receive it 
any ſooner, then he ſhall have the profit; but if the te— 
ſpite was in favour of the executor, then the legatce ſhall 
have the bare legacy without intereſt. Ment. 352. 

MH. 1727. Bilſon and Sanders. . A legacy was given to 
an infant, the teſtator having a great deal of money in 
bank ſtock. The executor was reſiduary legatee. A 
bill was brought in the exchequer for the legacy. And 
the queſtion was, Whether it ſhould bear intereſt, aud 


from what time? Chief baron Pengelly and baron Hale; 


It is a certain rule, that where a fund is certain, as where 
charged on land, it ſhall bear intereſt, becauſe it plainly 
appears the rents are received: So the fund on which it 15 
charged produces a profit here, it is equally certain, and 
therefore ſhould bear intereſt, and ſhould be from the 
teſtator's death, But this was oppaſed by Carterand Co- 
myns, barons, that it ſhould only bear intereſt from a 
year after the teſtatoi's death; for as legacies are to be paid 
after debts, the executor has that time to inquire, til 
which time they are not payable, ſo not to bear intereſt : 
which was agreed. A difference was offered to be made, 
that as there was a legacy to an infant, it could not be 
ſaſely paid, and therefore could not bear intereſt. To 
which it was anſwered by the chief baron, that it might be 
lately paid into the hands of an infant, having proper ei 


detice of the payment, as in J/entworth's Executor, 3's 
n 
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And by Carter; it may be paid into the hands of the 
guardian, baving evidence; but if he takes ſecurity from 
the guardian which ſhould prove defeQive, there as he 
doth not rely on the ſecurity the law gives, he muſt de- 
pend on that taken at his peril. Select cafes in chancery, 72. 
Bunb. 240. 

June 22, 1743. Butler and Freeman, The grandfather 
of the plaintiff, by will, after directing his debts and le- 
gacies to be paid, gives all the reſt and reſidue of his per- 
ſonal eſtate to his grandſon the plaintiff at his age of 21, 
and if he die before that age, then to the defendant 
Freeman, Whom he makes his executor. The plaintiff 
brought his bill for the intereſt of the reſidue, to be paid 
to him during his infancy, Toe defendant Freeman by 
his anſwer inſiſted, that the plaintiff is not intitled to it, 
unleſs he attains his age of 21: but that it ought to 
accumulate :; and it the plaintiff dies before 21, that it 
will equally belong to the defendant with che reſidue. 
The father of the plaintiff inſiſted, that the reſidue muſt 
be confined to what the teſtator left at the time of his 
death, and that the intereſt made after his death ought to 
be conſidered as an undiſpoſed part, and go to him as next 


of kia to the teſtator, according to the ſtatute of diſtri- 


bution : or if the court ſhould be againſt him in this 


point, that then he is intitled to receive it for the main- 


tenance of the plaintiff, By the lord chancellor Hard- 
wicke: I am of opigion, that the plaintiff is not intitled 
to the intereſt that ariſes from this reſidue ; and tho' the 
words reſt and reſidue muſt be confined to what ſhall be 
ſound at the death of the teſtator, after his debts, funeral 
expences, and legacies are paid, yet that the intereſt 
vazht to accumulate till the plaintiff arrives at his age 
of 21, and as often as it amounts to a eompetent ſum 
to be placed out by a truſtee appointed by the maſter, I am 


not quite ſo clear how the intereſt would go, if the accident 


ſhould happen of the plainiiit's dying before 21, whether 
to the rep:eſentative of the plaintiff, or to the defendant 
Freeman; but that is not necellary to be inquired into 
at this time. As to the father's claim, I am of opinion 
he has no right to the intereſt, becauſe the teſtator has 
given all the reft and reſidue of his perſonal eſtate, ſo that 
de cannot be ſaid to have left any part undiſpoſed, and 
conſequently can have no title to it as next of kin under 
the ſtatute of diſtribution. For as the deviſe of the re- 
ſidue is contingent, it not veſting till the grandſon's age 
of 21, the intereſt is ſo likewiſe, and muſt accumulate 


2 in 


325 


326 


TUills. Payment of legacies, 


in the mean time; nor can the father by the rules of this 
court intitle himſelf to it as maintenance for the infant, 
becauſe it is given by a grandfather to a grandſon upon 
a contingency of attaining his age of 21; and as nothing 
is ſaid how the produce of it ſhall be applied, he is not 
intitled as a grandſon to be maintained out of the pro- 
duce, The law of nature obliges pnly fathers to main- 
tain their children ; and unleſs the child, from the mean 
circumſtances of the parent, is in danger of periſhing for 
want, the court will not direct the intereſt that ſhall be 
made of a contingent legacy to be applied for that pur. 
poſe : So that unleſs the parent is totally incapable, or 
under particular circumſtances, as having a numerous fa- 
mily of children, and is bordering upon neceſlity, the 
law of the land and of nature make it incumbent on the 
parent to maintain his child, In the caſe of Atcherly and 
Vernon, 1 P. Will. 783, where the teſtator Mr Vernon 
had left 60001] to the plaintiff his niece, to be paid to her 
at her age of 21, and ſhe inſiſted that the intereſt of this 
money ought to be allowed for her maintenance ; lord 
Macclesfield was of opinion, that the intereſt in that 
cauſe ought to follow the principal, for it was a veſted le- 
gacy, and payable at 21. But there it was a ſum of 
money ſeparated and detached from the reſt of the eſtate, 
and a veſted legacy; here it is a contingent one, and not 
a ſpecific ſum, but of the refidue of his perſonal eſtate, 
which makes a difference between the caſes; and the fa- 
ther likewiſe in the preſent caſe poſſeſſed of a good eſtate, 
and in conſiderable circumſtances. Therefore his lord. 
ihip decreed the intereſt which has ariſen upon the re- 
ſidue of the teſtator's perſonal eſtate fince his death, or 
which may ariſe, to be paid into the hands of a trullee, 
to be laid out in real or government ſecurities as often as 
it ſhall amount to a competent ſum. 3 Att. 58. 

July 2, 1744; Heath and Perry, The teſtator by his 
will gave 1000 1 apiece to five brothers and liſters 
(but who were no relations to him) to be paid to them 
at their reſpective ages of 21, in caſe they ſhould re- 
ſpectively attain that age, and nor otherwiſe ; and it 
any of them fnould happen to die before they attain 
their reſpective ages of 21, that then and in ſuch caſe 
the legacy or legacies of -10001 ſo given to them re- 
ſpectively ſhall be void. The legatees brought a bill for 
intereſt on their legacies. By lord Hardwicke : Caſes 
ct this kind, how far a legatee, who is not intitled t9 
the payment of the legacy immediately, ſhall heve whe: 

4 Ic 


Oo @w 


„% v9 : gw - ov 


Mills. Payment of legacies. 


re in the mean time, depend upon particular circum- 
ſtanees. Some upon relationſhip, ſome upon the neceſſi- 
ties of legatees, and moſt of them upon the particular 
penning of wills; and there is hardly one caſe which can 
de cited that is a precedent for another. Some things 
are certain in theſe caſes; for if a legacy is given ge- 
nerally at marriage, or at 21, then the veſting and time 
of payment are the ſame, and ſhall not veſt till marriage or 
21. To go one ſtep further, where a legacy is actually 
veſted, as if given to an infant payable at 21, yet it 
ſhall not carry intereſt, unleſs ſomething is ſaid in the 
will that ſhews the teſtator's intention to give intereſt 
in the mean time. But all theſe caſes are ſubject to 
this exception, if it is in the caſe of a child ; for then 
et a teſtator give it how he will, either at 21, or at 
marriage, or payable at 21, or payable at marriage, and 
the child has no other proviſion, the court will give 
intereſt by way of maintenance, for they will not preſume 
the father ſo unnatural as to leave a child deſtitute, But 
in the preſent caſe, the legatees are mere ſtrangers to the 
ſtator; and nothing ſhall be taken out of the eſtate for 
their benefit during their non- age. 3 Atk. 101. 

Suppoling intereſt to be due, another queſtion ariſes, 
From what time the intereſt ſhall accrue. Concerning 
which, in the caſe of Jolliſfe and Crew, E. 1701, it was 
(termined as follows: viz. If a legacy be deviſed genera! - 
ly, and no time aſcertained for the payment, and the 
egatee be an infant; he ſhall be paid intereſt from the 
expiration of the firſt year after the teſtator's death; but 
It ſeems a year ſhall be allowed for ſo long the ſtatute of 
liſtribution allows before the diſtribution be compellable, 
and ſo long the executor ſhall have, that it may ap- 
prar whether there be any debts : But if the legatee be 
of full age, he ſhall only have intereſt from the time of 
bis demand after the year; for no time of payment be- 
ing ſet, it is not payable but upon demand, and he 
liall not have intereſt but from the time of his demand: 
Otherwiſe it is in caſe of an infant, becauſe no Jaches 
Me imputed to him. But where a certain legacy is left 
peyable at a day certain; it muſt be paid with intereſt 
hom that day. 2 Salk. 415. Prec. Cha. 161. 

And in the caſe of Maxwell and MWettenball, 7. 17233 
de tollowing points were reſolved, x. If one gives a 


rgacy charged upon land, which yields rents and profits, 


aud there is no time of payment mentioned in the will ; 


lag legacy ſhall carry intereft from the teitator's death, 
Y 3 becauie 
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becauſe the land yields profit from that time, 2. Bat 
if a legacy be given out of a perſonal eſtate, and no ting 
of payment mentioned in the will ; this legacy ſhall car 
intereſt only from the end of the year after the death of the 
teſtator. 3. If a legacy be given, charged upon a dye. 
verſion ; here it {hall carry intereſt only from a year aftet 
the death of the teſtator, a year being a convenient time 
for ſale. 4. If a legacy be given out of a perſonal eſtate, 
conſiſting of mortgages carrying inteteſt, or of flocks 
yielding profits half yearly ; it ſeems in this caſe the 
legacy ſhall carry intereſt from the death of the teſtator. 
5. If a legacy be brought into court, and the legatee 
hath notice ot it, fo that it is his fault not to pray to have 
the money, or that the money ſhould be put out; the 
legatee in ſuch cafe ſhall loſe the intereſt from the 
time the money was brought into courts: but if the 
money was put out, the legatee ſhall have the intereſt 
which the money put out by the court did yield. 2 P, 
Will. 26. 

As to the guanium of intereſt, the determinations have 
been various: In the caſe of Guillam and Holland, Od. 
14, 174i; Lord Hardwicke ſaid, where a portion is 
charged upon land, and the will doth not mention in- 
tereſt, the court will not give any more than per cen. 
tho' the legal intereſt is 5 per cent. and this rule hath alis 
been extended to the caſes of legacies and portions chatg- 
ed upon perſonal eſtate. 2 AA. 343. 

In the caſe of Incledin and Northcote, Mar. 2. 140; 
Lord Hardwicke ſaid at firſt, as no more had been - 
lowed for many years than 4 per cent. intereſt to chüdten 
for maintenance, he did not care to break through tne 
rule: But afterwards, in conſideration of the intereſt cf 
money being altered lately, morigages being then at 
four and a half, and ſeveral at five per cent, he ordered the 
children ſhould have four and a half per cent. intereſt. 
3 4th. 438. 

In Bryant and Speke, Dec. 6, 1748; Lord Hardwicke 
ſaid, The general rule is, that legacies out of real eſtate 
carry one per cent. lower than legal intereſt; but if out 
of perſonal eſtate, becauſe of the higher intereſt of money 
than land, it ſhall carry the legal intereſt, unleſs parti- 
cular circumſtances induce the court to vary therefrom. 
And this, he ſaid, was in conformity to the eccleſiaſtical 
court, which gives legal intereſt upon legacies out of pei- 
ſonal eſtate. 1 Fez. 171. , 

In Beckford and Tobin, Nov. 4, 1749; It was ſaid 
by the lord chancellor Hardwicke, that in general 1 
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J court exerciſes as large a diſcretion as to the rate of inte- 
rry reſt upon legacies, where intereſt is not particularly 


the given, as in any caſe; and that it is difficult to reduce 
it to a certain rule. "The moſt general rule hath been, 
between intereſt of legacies charged on land, and on per- 
ſonal eſtate; and where nothing more, the court has 


Ka laid, that land never produces profit equal to the intereit 
bo of money, and will follow the courſe of things, and give 
the intereſt, where charged on land, one per cent. lower than 
ar the legal intereſt, So it was when the legal intereſt was 
ites at ſix; but in general, where a legacy is out of perſonal 
* eſtate, the court gives five; and unleſs that is taken to 
the de a ſort of rule, there will be no diſtinction between 
the them. Nevertheleſs, in the preſent caſe the fund out 
the of which the intereſt was to ariſe yielding no more than 
iſ four, the court allowed but four per cent. 1 Viz. 308. 
p. M. 1733. Ferrers and Ferrers, The counteſs dowager 
of Ferrers was by ſettlement and will of her late huſband 
* ear] Robert, intitled to a jointure eſtate of 10001 a year, 
g. dut was kept out of poſſeſſion by earl Waſhington, the 
I ſon of earl Robert by a former venter ; and now inſiſted 
in- upon the arrears, and intereſt, from the time of her huſ- 
111 band's death; comparing it to the caſe of arrears of an 
lis annuity, or rent charge, which are decreed to be paid 
5 with intereſt, By Talbot lord chancellor: The arrears 
; of an annuity or rent charge are never decreed to be paid 
05 with intereſt, but where the ſum is certain and fixed; 
5 and alſo where there is either a clauſe of entry, or nomine 
ren penz, or ſome penalty upon the grantor which he muſt 
the undergo, if the grantee ſued at law: and which would 
of oblige him to come into this court for relief, which the 
it court will not grant but upon equal terms, and thoſe 
the can be no other but decreeing the grantor to pay the ar- 


rears, with intereſt for the time, during which the pay- 
ment was with- held; but intereſt for the rents and pro- 
fits of an eſtate was never decreed yet, the ſame being 
inticely uncertain. And tho' it may be ſaid, that the 
lady is intitled to an eſtate of 10001 a year, yet that is 
not ſufficiently certain; being only a perception of the 
profits of an eſtate, which are not to be paid at any one 
certain time, but only as the tenants of the Jand bring 
them in, ſome at one time, ſome at another. Caſ. Talb. 2. 
7. M. 16 C. 2. Renneſey and Parrot. A legacy was Maintenance | 
made payable at the age of twenty-one years. The le- v9 22288 
. . . . ow far to de 
gatee by his guardian brought a bill againſt the executor azewed. 
for maintenance, ſuggeſting that he had none. The 
Y 4 executor 
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executor demurred ; for that the plaintiff was under age, 
and the legacy was not payable til] twenty-one, and there. 
fore no cauſe of ſuit. But the demurrer was OVer-Tuled, 
I Cha. Ca. 60. | 

E. 1722. Harvey and Harvey, The teſtator being 
ſeiſed of a real eftate, and poſſeſſed of a perſonal eſtate, 
and having ſeveral children, deviſeth all his real and per. 
ſonal eſtate to his eldeſt fon, charging the ſame with 
1000| a piece to all his younger children, payable at their 
reſpective ages of 21; but in the will no notice is 
taken of maintenance for the younger children in the 
mean time, The younger children bring their bill, in 
order to recover intereſt, or ſome maintenance during 
their infancy. Upon which, the maſter of the rolls de. 
creed, that the younger children ſhould recover mainte- 
nance, He obſerved, that theſe being veſted legacies, 
and no deviſe over, it wouid be extreme hard that the 
children ſhould ſtarve, when intitled to fo conſiderable le- 
gacies, for the ſake of their executors or adminiſtrators, 
who in caſe of their deaths would have the ſaid legacies: 
That in this caſe, the court would do, what in common 
preſumption the father (if living) would and ought to 
have done, which was, to provide neceſſaries for his chil- 
dren: Thar a court of equity would make hard ſhifts 
for the proviſion of children; as where younger children 
were left deſtitute, and the eldeſt an infant, equity would 
make ſuch a liberal allowance to the guardian of the 
eldeſt, as that he might thereout be enabled to maintain 
all the children ; and for the ſame reaſon the court would 
likewiſe take a latitude in this caſe; that fince intereſt 
was pretty much in the breaſt of the court, tho' the will 
were ſilent with regard to that, vet it ſhould be preſumed 
that the father, who gave theſe legacies, intended they 
thould carry intereſt, if the eſtate would bear it; for every 
one mult ſuppoſe it to have been the intention of tne 
father, that his children ſhould not want bread during 
their infancy; That for this reaſon it had been held, that 
tho? a legacy were deviſed over in caſe of the Jegater's 
dying before twenty one, yet the infant Jegatee ought to 
have intereſt allowed him during his infancy, in order for 
his maintenance; with this difference only, that where 
the eſtate has appeared to be ſmall, the court, in whoie 
diſcretion it always lies to determine the quantum of in- 
tereſt, has ordered the lower intereſt: And it ſeemeth, 
that if one, not a parent, gives a legacy to an infant, 
payeble at twenty one, without any deviſe over, and the 


infant has nothing elſe to ſubſiſt on; the court will order 
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part of this legacy, in order to provide bread for the in» 
fant, to be paid preſently, allowing intereſt for the ſame 
to the perſon paying it, out of the remaining principal; 
tho' this is done very ſparingly, 2 P. Will. 21. 

M. 1684. Barl:w and Grant, Upon a bill for 1001 
legacy given to a child, the defendant inſiſted upon an 
allowance of 161 a year, for keeping the legatee at ſchool, 
It was objected, that only the bare intereſt of the money 
ought to have been expended in his education, and not 
to have ſunk the principal, as in this caſe the defend- 
ant had done, But the lord keeper thought ir fit and 
reaſonable to be allowed; and ſaid, the money laid out 
in the child's education was moſt advantageous and be— 
neficial for the infant, and therefore he ſhould make no 
ſcruple of breaking into the principal, where ſo ſmall a 
ſum was deviſed, that the intereſt thercof would not ſuf— 
fice to give the legatee a competent maintenance and 
ecucation ; but in caſe of a legacy of 10001, or the like, 
there it might be reaſonable_to reſtrain the maintenance 
to the intereſt of the money. 1 ern. 255, 

But if the legacy is deviſed over, it ſeemeth to be 
otherwiſe; and that the court in ſuch caſe will not di- 
miniſh the principal, but only allow the intereſt thereof 
to the firſt legatee, until the time that the legacy ſhall 
become payable. 1 Cha. Ca. Leech and Leech. H. 26 
& 27 C. 2. Prec. Cha. 195. Brewin and Brewin. E. 
* 

Alſo a legacy in the hands of the father given to his 
children by a relation or other, ſhall not be diminiſhed 
by the father; becauſe he is obliged to maintain his own 
children: As in the caſe of Darley and Darley, Dec. 6, 
174b. A bi)! was brought by the plaintiff for two Jegacies 
of 501 each, left to himſelf and his ſiſter under the will 
of their grandfather, and for the intereſt that has been 
made thereof. The ſiſter's legacy he claims by aſſignment 
from her, The defendant, being executor to the father, 
inſiſts he is not obliged to account to the plaintiff for 


principal or intereſt, one hundred and five pounds being 


expended for putting him out apprentice, and much more 
than fifty pounds in the maintenance, and cloathing of 
the ſiſter. By the lord chancellor Hardwicke : Where 
|*2acies are given to a child by a relation, a father can- 
not make uſe of ſuch legacy in maintenance of the child, 
but muſt provide for him out of his own pocket; nor 
can he ſet him out in the world, or put him out an ap— 
eg or clerk, with the money ariſing from the 


egacy; and if he does, he ſhall not be allowed it. And 
he 
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he ordered intereſt to be computed on the legacies given 
to the plaintiff and his ſiſter, from the time they repec. 
tively attained their ages of 21, at 5 per cent. and that 
what ſha]l be ſound due for principal and intereſt of the(; 
legacies be paid by the defendant to the plaintiff, he hay. 
ing admitted aſſets of the father for that purpoſe, 3 4, 
399 

8. Nov. 4. 1684. Palmer and Trevor. Morley deviſed 
100! to his daughter Eliz. Palmer, a feme covert, and 
dies. The executor pays it to Elizabeth who ſpends it 
in her own maintenance, Her huſband ſues for it; and 
the queſtion was, whether this was a good payment to 
the wife, it being in proof that at the time of makin 

the will, Palmer and his wife lived apart, and the huſ— 
band did not allow her maintenance, and fo it is a firouy 
preſumption that the Cevifor intended this for her ſeparaic 
uſe. By the lord keeper : If it had been ſo given in ex- 
preſs terms, the payment to her had been good; but 2 
it is, the huſband muſt have it decreed : he ſaid, that in 
caſe where a tenant paid his rent to his Jandlady, not 
knowing that ſhe was marricd, yet the huſband made him 
pay it over again, and no help forit. Moreover the will 
appointing the legacy to be paid within ſix months after 
the teſtator's deceaſe; the lord keeper decreed the bul- 
band intereſt from that time, but if no time limited no 
intereſt, 1 Fern. 261. 

9. In the caſe of Crove and Banſon M. 21 Charl. It 
is ſaid generally, that an executor is not bound to pay 4 
legacy, without ſecurity to refund, in caſe there be 2 
defect of aſſets. 1 Cha. Caf. 149. 

And in the caſe of Neel and Robinſon, M. 1682, its 
ſaid, that if they give ſentence in the eccleſiaſtical court 
for the payment of a legacy, a prohibition will lie, un- 
leſs they take ſecurity to refund in caſe of in ſufficiency of 
goods to diſcharge debts, and the like; for a diminution 
of legacies is to be made pro rata, if the teſtator's eſtate 
will not extend to pay them all. 2 Ventr. 358. 3 Bes. 
Abr. 4687 Ayl. Par. 343. 

And Mr Oughton lays, If the teſtator hatk given bond 
with any perſon, for the payment of a debt after cer- 
tain years to come, or for the performance of any covt- 
nants or contracts at a future day; altho* the executcr 
in this caſe hath gocds in his hands ſufficient to pay the 
legacies, yet if the ſaid ſum for which the teſtator w3s 
bound is not paid, or the ſaid covenants be not ful- 


filled, in ſuch caſe, the executor for his indemnity 2 
a oner 


Mills. Payment of legacies. 


oſfer judicially the legacy upon this condition, that the 
Jegatary firſt give proper ſecurity to keep him indemnified 
with reſpet to the debts and covenants aforeſaid, at 
leaſt proportionably, regard being had to the other lega- 
cies. Which if the legatary ſhall refuſe, the executor 
may leave the ſame with the regiſter upon the condition, 
1 Ought. 369, 370. | 

The form of which ſecurity to be given as aforeſaid, 
may be this: 

“ Know all men by theſe preſents, &c.“ (as in the 
common form of bonds.) 

„ Whereas E. F. late of —deceaſed, did on the—day 
© of —Culy make and execute his laſt will and teſtament, 
« and did therein amongſt other legacies give and be- 
« queath unto the above bounden A. B. the ſum of—and 
e therein and thereof did name and appoint the above- 
«© named C. D. executor, who hath proved the ſame in 
« the conſiſtory court of—and taken upon himſelf the 
execution thereof: And whereas the ſaid C. D. hath 
«© at the requeſt of the ſaid A. B. actually paid to him 
© the ſaid A. B. the whole legacy of—altho' there may 
&« he caule to apprehend a deficiency of aſſets for pay- 
« ment of the other legacies: The condition of this obli- 
« pation is ſuch, that if ſuch deficiency ſhall actually 
« and bona fide happen, the (aid A. B. his executors or 
© admiſuſtrators, ſhall within—days next after requeſt 
in that behalf to him made, refund and pay back unto 
© him the ſaid C. D. his executor or executors, admini- 
e ſtrator or admin;#rators, his or their rateable part or 
& ſhare of fuch deficiegcy, TI hen this obligation to be 
« void, otherwiſe of force,” 

Ard in a court of equity, cogumon juſtice will compel 
a legatee to refund, altho' no ſecuricy bath been given ſor 
tha purpole. 1 Lern. 93, 94+ | 

And by the lord chancellor Hardwicke, legatees are 
not obliged to give ſecurity to refund upon a deficiency of 
affets, 1 4th. 491. I Vez. 342. 

And the rule is, where-an executor pays a legacy, the 
preſumption is, that he hath ſufficient to pay all legacies, 
and the court will oblige him, if ſolvent, to pay the 
teſt, and not permit him to bring a bill to compel the le- 
gatee, whom he vcluntarily paid, to refund; altho', if 
the executor prove inſolvent, fo that there is no other 
way, the Court will admit a bill by the other legatees to 
compel that legatee jo refund, 2 xz. 194. 
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If af:ts fall 
ſhort, in what 
c ale legatees 


ſhall abate, 


Mills. Payment of legacies, 


10. The ancient law was, that if a man bequeath 
201 to one, and 201] to another, and 201 to a third, and 
makes his executor and dies, having goods but to the 
value of 201 inal]; of which goods the executor maketh 
an inventory: in this caſe he may pay which of the three 
he pleaſeth his whole legacy, and the other two are with. 
out remedy : or he may, if he pleaſe, pay every one of 
them a rateable part: and in caſe the executor make no 
inventory, yet he is chargeable no further than the value 
of the goods; and ſo if every legatary in ſuch caſe ſhould 
fue him, they muſt prove ſufficiency of goods, or other- 
wiſe they ſhall get nothing. Curſe 186. 

But Mr. Clark ſays (agreeable to the rule in the courts 
of equity) Ifafter payment of the debts and funeral ex- 
pences there be not ſufficient for all the legataries, there 
muſt be a proportionable diſtribution according to the 
quantity of each legacy. 1 Ought. 366. 

And Dr Swinburne fays, If the executor do make anin- 
ventory according to the laws and ſtatutes of this realm; 
then he need not pay to any legatary his whole legacy, 
tho” he be firſt named in the will, in caſe there is not ſuffi- 
cient to anſwer unto every legatary his whole legacy; but 
may retain a rateable part or proportionable deduction 
from every legacy; ſaving in certain caſes: whereof one 
is, when ſome ſpecial thing is bequeathed, as the teſte- 
tor's ſignet, or his white horſe; which ſpecial legacy (as 


ſome do deem) is to be ſatisfied and paid wholly without 


diminution, in reſpect of any other general legacies, or 


of legacies which conſiſt in quantity. Another caſe is, 
when the father doth bequeath ſomething to his daughter 
tor her dower, or towards her marriage, Another is, 
when the teſtator doth bequeath any thing in ſatisfaction 
or recompence for {ome injury by him done, or of goods 
evil gotten. For thoſe Jegacies are not to be diminiſhed 
by reaſon of other general legacies, or legacies conſiſting 
in quantity, which ſhall remain wholly unſatisfied, ta- 
ther than thoſe aforeſaid legacies ſhall be diminiſhed ; and 
conſequently in theſe caſes, it is not in the power of the 


executor, to gratify any other legatary at his election. 


Stoin. 227, 228. a 

And he ſays further, that if the executor enter to the 
teſtator's goods, and will make no inventory thereof, 
then may every legatary recover his whole legacy at his 
hands; for in this caſe the law preſumeth, that there 15 
tuthcient goods to pay all the legacies, and that the ex- 


ccutor doth ſecretly and fraudulently ſubtract the fame: 
wWhercas 
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Mills. Payment of legacies. 


whereas otherwiſe the executor is preſumed not to have 
any more goods which were the teſtator's, than are de- 
ſeribed in the inventory, the ſame being lawfully made, 


Swin. 228, 229. 


And altho? the teſtator made no proviſton for refunding, 
yet the common juſtice of a court of equity will compel 
a legatee to refund; and it is certain that a creditor ſhall 
compel a legatee, and that one legatee ſhall compel an- 


O 
other to refund, where there is a defect of aſſets, 1 


Vern. 94. 

And even if one of the legatees get a decree for his le- 
gacy, and is paid, and afterwards a deficieney happens; 
the legatee who recovered ſhall refund notwithſtanding; 
1 P. Will. 495. 

But if the executor had at firſt enough to pay all the 
legacies, and afterwards, by his waſting the aſſets, occa- 
fons a deficiency ; the legatee who has recovered his le- 
gacy, ſhall have the advantage of his legal diligence, 
which the other legatees neglected by not bringing their 
ſuit in time. IA. | 

And altho' a legatee ſhall refund againſt creditors, if 
there be not ſufficient aſſets to pay all the debts ; and 
likewiſe againſt legatees, where all of them have not an 
equal ſhare, in regard of aſſets falling ſhort; yet it hath 
been ſaid, that an executor himſelf ſhall never bring a 
legacy back when he hath once aſſented to it, unleſs he 
paid the debts of the teſtator by compulſion. M. 1682. 
Mel and Robinſen, 1 Vern. go. 2 Ventr. 358. 

And the author of the Law of executors ſaith ; that if an 
executor voluntarily pay a legacy, and afterwards debts 
appear, he cannot compel the legatee in equity to refund. 
Law of Ex. 186. | 

But more particularly, the author of the Law of Teſ- 
taments obſerveth, that if an executor applies the aſſets in 
latisfaction of legacies, and afterwards debts appear of 
which he had no notice at the time of paying the legacies, 
he may compel the legatees to refund. 1 Cha. Caf. 136. 
do he may, if compelled by a decree in chancery to pay 
legacies : But if an executor voluntarily pays a legacy, 
and afterwards aflets prove deficient to pay the other le- 
gacies ; neither the executor nor any of the other legatees 
ſhall compel ſuch legatee to refund. 2 Vern. 205. Law of 
70. 260, 261. 

But in the caſe of Noel and Robinſon before mentioned, 
it was ſaid by the lord chancellor to be a point not as yet 


determined, whether the executor himſelf, after he hath 
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TTlills. Payment of legacies, 


once voluntarily aſiented to a legacy, ſhall compel the le. 
gatee to refund. 1 Vern. 94. 

And in the cafe of Davis and Davis, E. 4 G. On 2 
bill by an ex-cutor againſt a legatee, to refund a legac 
voluntarily paid him by the executor, the aſſets falling 
ſhort to ſatisfy the teſtator's debts ; it was decreed by Sir 
Joſeph Jekyll, maſter of the rolls, that the defendant 
ſhould reſund to the plaintiff; and that an executor may 
bring a bill againſt a legatee to refund a legacy volunta- 
rily paid him, as well as a creditor; for the executor, 
paying a debt of the teſtator out of his own pocket, ſtands 
in the place of the creditor, and has the ſame equity 
againſt a legatce to compel him to refund. Finer, De- 
viſe. Q. d. 35. 

So where a /pec:fic legacy is deviſed, the legatee muſt 
have it intire, though there are not ſufficient aſſets to pay 
the reſt of the Jegaci es: But if 1col is deviſed to one, 
and ſeveral money legacies to others, and the teſtator di- 
re ts that the legacy of 1091 ſhall be paid ia the fi} 
place; vet if the other legacies fall ſhort, the legatee of 
1001 muſt make a proportionable abatement of this lega- 
cy. H. 1681. Brown and Allen. 1 Vern. 31. 

In the caſe of Blower and Maorret, July 10, 1752; 
Lands were deviſed to truſtees to be ſold, for payment 
of debts and legacies; the teſtator afterwards gives to his 
wife a general legacy of cool, to be paid to her im- 
mediacely after his deceaſe, out of the firſt money that 
ſhould be got in after his death. It was inſiſted, this 500 
legacy ſhould not abate in proportion with others, from 
the particular directions attending it. By lord Hard- 
wicke: Caſes of this kind, of a claim by pecuniary le- 
gate:s of a priority of latis fact on, ſo as not to abate in 
proportion with others, ſeldom come before the court; 
and there are fewer, in which the court has given way 
to claims of that kind; there muſt be therefore very 
ſtrong words to induce ths court to give way to it; for 
in moſt cates, the court has diſclaimed the laying weight 
ON particular words, as the faying imprimis, or in the 
fo 1 plc ce, or 2 ditedtion for the time of payment ; be · 
cauſe if the couit was upon ſuch grounds to give a pe- 
ference to one pecuniary legatce, there would be no end 
of it, conſidering the varicty of expteſſion, and the in- 
correctneſs with which alk are frequently drawn. And 
I am of opinion, that the direction to be paid to his 
wite immediately after his deceaſe, is not ſufficient to 


give her a preterence; for that only relates to the time 
7 


2 


Tails. Payment of legacies. 


of payment: He direQs, that whereas the general rule 
of law is, that legacies ſhould not be paid until a year, 
this ſhall be paid immediately, The conſequence is, 
that if it is not then paid, it ſhould carry intereſt im- 
mediately; which is always conſidered as a compenſa- 
tion for delay of payment, and puts her in the ſame con- 
dition as if it was paid. 2 Vez. 420. 

In the caſe of Oneale and Meade, H. 1720. A man 
ſeiſed of an eſtate in fee which he had mortgaged for 
5001, and alſo poſſeſſed of a leaſehold, deviſed the mort- 
caged eſtate to his eldeſt ſon in fee, and the leaſehold 
eſtate to his wife, and died, leaving debts which would 
exhauſt all his perſonal] eftate, except the leaſehold given 
to his wife. The queſtion was, whether there being (as 
uſual) a covenant to pay the mortgage money, the leaſe- 
hold premiſſes deviſed to his wife ſhould be liable to diſ- 
charge the mortgage. It was decreed by the maſter of 
the rolls, that as the teſtator had charged his real eftate 
by this mortgage, and alſo ſpecifically bequeathed the 
leaſehold to his wife, the heir ſhall not diſappoint her 
legacy, by laying the mortgage debt upon it, as he might 
have done had it not been ſpecifically deviſed ; and tho” 
the mortgaged premiſſes were alſo ſpecifically given to the 
heir, yet he mult take them with their burden, as proba- 
bly they were intended; and that by this conſtruction, 
tach deviſe would take effect: And that this reſolution 
did not in the leaſt interfere with the caſe of Clifton and 
birt, M. 1920. (1 P. Will. 678.) becauſe in that caſe 
there was no mortgage. 1 P. Will. 693. 

And as there is a benefit to a ſpecific legatee that he 
ſhall not contribute, ſo there is a hazard the other way; 
tor inſtance, if ſuch ſpecific legacy, being a leaſe, be 
evicted, or being goods be loſt or burnt, or being a debt 
be loſt by the inſolvency of the debtor, in all theſe caſes 
the ſpecific legatee ſhal} have no contribution from the 
other legatees, and therefore ſhall pay no contribution to- 
wards them. 1 P. Vill. 540. 

But the deviſee of an annuity for life, charged on the 
perſonal eſtate, where there is a deficiency of aſſets, ſhall 
adate in proportion with the other legatees; for this 
is not to be conſidered as a ſpecific legacy. 3 
Aik, 593. 

Allo charities, tho' preferred by the civil law, yet they 
ought to abate in proportion. 2 P. Mill. 25. 

And if the teſtator's perſonal eſtate is not ſufficient to 
Pay all legacies, the executors having legacies bequeathed 

them 
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Wills. Payment of legacies, 


them ſhall abate in proportion with the other legatees, 
even tho” the Jegacies be given them for their care and 
trouble, and not generally; for thoſe are only words of 
courſe ; and as they need not take upon them the office 
unleſs they pleaſe, they accept the legacies ſubje to that 
contingency. 2 P. Will. 25. Barnard. Cha, Rep, 435. 
2 Ath. 171. | 

In like manner land legatees and money legatees ſhall 
abate proportionably. 2 Cha. Ca. 155. 

If the executor hath only bad debts, he may offer to 
aſſign them to the legatee, and ſhall be quit. 1 Oughy, 


37, 1. 


If a man by will gives a leaſe, or a horſe, or any ſpe- 
cific legacy, and leaves a debt by mortgage or bond in 
which the heir is bound; the heir ſhall not compel the 
ſpecific legatee to part with his legacy in eaſe of the real 
eſtate ; for tho' the creditor may ſubject this ſpecific lega- 
cy to his debt, yet the ſpecific or other legatee ſhall in 
equity ſtand in the place of the bond creditor or mort- 
gagee, and take as much out of the real aſſets, as ſuch 
creditor by bond or moitgage ſhall have taken from his 
ſpecihc or other legacy. 1 P. Mill. 7 zo. 

But if one owes debts by bond or mortgage, and de- 
viſeth his lands to another in fee, and leaves a ſpecific le. 
gacy, and dies, and the bond creditor or mortgagee comes 
upon the ſpecific legacy for payment of his debt; the ſpe- 
cific legatee ſhall not ſtand in the place of the bond cre- 
ditor or mortgagee to charge the land: becauſe the deviſe 
of the land is as much a ſpecific deviſee as the legatee of 
a ſpecific legacy ; for it was as much the teſtator's inten- 
tion that the deviſee ſhould have the land, as that the 


other ſhould have the legacy; and a ſpecific legacy is 


never broke in upon, in order to make good a pecuniary 
one. 3P. Mill. 324. 2 Salk. 416. 

But if a man, indebted by mortgage, deviſeth his lands 
to another in fee (after payment of his debts and funeral 
charges), and alſo doth bequeath divers pecuniary lega- 
cies, and the perſonal eſtate is not ſufficient to ſatisfy both 
the legacies and the mortgage; in ſuch caſe, if the mort- 
gagee ſhall not hold to the real, but ſhall fall upon the 
perſonal eſtate, the legatees ſhall ſtand in his room for ſo 
much out of the real eftate, as he ſhall take out of the 
perſonal ; that being a proper fund for their payment, 
Caf. Talb. 5 3. | | 

So if a man give legacies to his daughters, charging 


his real eſtate with the payment thereof: and other lega- 
5 cies 


Wills. Payment of legacies. 


dies to his brother, without charging his real eſtate with 
the payment of theſe: if the daughters recover their le- 


gicies out of the perſonal eſtate, then the brother ſhall 
land in the place of the daughters, and take ſo much out 
of the land for his legacy, as the daughters had exhauſted 
out of the perſonal aſſets. 2 P. Will. (619.) 
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11. Where there are divers executors, and ſome of them Co-executor 


ne dead, the legatary muſt ſue the ſurviving executors, 
and not the executors or adminiſtrators of thoſe that are 
lead. And if all the ex<cutors are dead, he muſt ſue 
the executors or adminiſtrators of him that died laſt, and 
not the executors or adminiſt:ators of the reſt: And the 
reaſon is, becauſe it is preſumed, that the goods of the 
deceaſed not adminiſtred by the other executors, remained 
with the ſurviving executor; or if they did not, it was 
through his own default ; becauſe when the other execu- 
tors were dead, he might and ought to have proceeded 
zainſt their — or adminiſtrators for reſtitution of 


the goods not adminiſtred. 1 Ought. 364. 


I, Concerning the diſtribution of inteſtates effects. 


And herein 


i, Of the flatutes of diſtribution. 

ll, Of cuſtoms in particular places. 

ini. Of the cuſtom of the city of London in par- 
ticular. 

iv, Of the cuftom of the province of Vork. 

v. Of the cuſtom within the principality of Wales. 


i. Of the ſtatutes of diſtribution. 


Y the. 22 & 23 C. 2. c. 10. commonly called the 

) ſtatute of diſtribution, it is cnacted as followeth : 

Al ordinaries, as well the judges of the prerogative courts of 
Canterbury and York, as other or dinaries and eccleſiaſti- 
al judges, and every of them, having power to commit ad- 
mnlration of the goods of perſons dying inteflate, ſhall and 
"dy and are enabled to proceed and call adminiſtrators to ace 
ant, for and touching the goods of any perſon dying 1nte/late ; 
nd upon hearing and due conſideration thereof, to order and 
tle juſt and equal diſtribution of what remaineih clear (after 
al debrs, funer als, and Juſt expences of every fort firſt allowed 
nd decufied) amongſt the wife and children, or chilirens 
Ciliren, if any ſuch be, or otherwiſe to the next of kindred to 
Vor. IV. 2 the 


dying, who ſhall 


be ſued. 
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the dead perſon in equal degree, or legally repreſenting ths 
fecks pro ſuo cuique jure, according to the laws in ſus 
caſes, and the rules and limitations hereafter ſet down ; ant 
the ſame diſiributions to decree and ſeitle, and to c:mpel ſuch 
adminiſtrators to obſerve and pay the ſame by the due wur(, i! 
his majeſty's eccleſiaſtical latos: ſaving Io every ene ſuppuſrg 
him or themſelves aggrieved, their right of appeal, as was d. 
ways in ſuch caſes uſed. 1. 3. 

Provided, that this aft, or any thing herein contained, ſpul 
nit any ways prejudice or hinder the cufloms obſerved within 
the city of London, or within the province of York, « 
other places, having known and received cuſtoms peculiar f 
them; but that the ſame cuſloms may be obſerved as fi 
merly, any thing herein contained to the contrary notwithſland- 
ing. 1.4: | 

And all ordinaries and other perſons by this af? enabled ty 
make diſiribution of the ſurpluſage of the eflate of any perſm 
dying inteflate, ſhall diſtribute the whole ſurpluſage of ſuch «jtait 
or eſtates, in manner and form following ; that is te ſay, on 
third part of the ſaid ſurpluſage to the wife of the inteſlats, 
and all the reſidue by equal portions, to and among jt the chil 
dren of ſuch perſons dying inteſtate, and ſuch perſons as legal) 
repreſent ſuch children, in caſe any of the ſaid children be then 
dead, other than ſuch child or children (not being heir at law) 
who ſhall have any eſtate by the ſettlement of the inteſtate, er 
ſhall be advanced by the inteſtate in his life time, by portim 
or portions equal to the ſhare which ſhall by ſuch diſiribution bt 
allotted to the other children to whom ſuch diſiribution is 10 be 
made: And in caſe any child, other than the heir at law, wi, 
ſhall have any eftate by ſettlement from the ſaid inteſtate, u 
ſhall be advanced by the ſaid inte/tate in his life time by pertin 
nat equal to the ſhare which will be due to the other children 
by ſuch diſtribution as aforeſaid ; then ſo much of the ſurplu- 
ſage of the eſtate of ſuch inteſtate, te be diſtributed te ſu 
child or children as ſhall have any land by ſettlement from ile 
inteſtate, or were advanced in the life time of the inteſtate, 
as ſhall make the eftate of all the ſaid children to be equal « 
near as can be eftimates ; But the heir at law, notwitl/tanding 
any land that he ſhall have by deſcent or otherwiſe from th 
inieſlate, is to have an equal part in the diſiribution wit 
the rei of the children, without any confideration of the vllt 
of the land which he hath by deſcent or otherwiſe frem Ile 
nte/late. ſ. 5. 

And in cafe there be no children, nor any legal repriſents- 
tives of them ;, then one moiety of the ſaid eflate to be alletted 
to the wife of the inteflate, the reſidue of the ſaid effate !? bt 
di/*ributed egually to every of the next of kindred of the anten 

1 
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e are in equal degree, and thoſe who legally repreſent them. 
. 6. ; 

Provided, that there be no repreſentation admitted among 
wllaterals, after brothers and ſiflers children. |. 7. 

And in caſe there be no wife, then all the ſaid eflate to be 
dfiributed equally to and among ft the children, 1. 7. 

And in caſe there be no child, then to tbe next of kindred 
in equal degree of or unto the inteflate, and their legal re- 
+406 as aforeſaid, and in no other manner whatſq- 
wer. ſ. 7. 

Provided alſo, and be it enadted, to the end that a due re- 
gerd be had to creditors, that no ſuch diſtribution of the goods 
of any perſon dying inteſtate be made, till after one year be 
fully expired after the inte/late's death; and that ſuch and every 
one to whom any diſtribution and ſhare ſhall be allotted, ſhall 
give band with ſufficient ſureties in the ſaid courts, that 1 
any debt or . debts truly owing by the inteſtate ſhall be after- 
wards ſued for and recovered, or otherwiſe duly made to ap- 
prar, that then and in every ſuch caſe he or ſhe ſhall reſpec- 
tively refund and pay back to the adminiſtrator his or her rate- 
able part of that debt or debts, and of the cofts of ſuil and 
charges of the adminiſtrator by reaſon of ſuch debt, out of the 
part and ſhare ſo as aforeſaid allotted to him or her, thereby to 
mable the ſaid adminiſtrator to pay and ſatisfy the ſaid debt 
f debts ſa diſcovered after the diſtribution made as aforeſaid. 
y 5 

Provided always, and be it enacted, that in all caſes where 
the ordinary hath uſed heretofore ta grant adminiſtration cum 
teſtamento annexo ; he ſhall continue fo to do, and the will 
ef the deceaſed in ſuch teſtament expreſſed ſhall be performed 
and obſerved, in ſuch manner as it ſhould have been if this act 
bad never been made, 1. . | 

And by the 29 C. 2. c. 3. / 25. for explaining the 
ſaid ſtatute, it is declared, that nothing therein hal ex- 
tend to the eflates of eme coverts that ſhall die inteſtate, but 
that their huſbands may demand and have adminiſtration of 
their rights, credits, and other perſonal eflates, and recover 


ond enjoy the ſame, as they might have dane before the mating 


ef the ſaid act. | 

And by the 1 J. 2. c. 17. Jf after the death of a father 
any of his children ſhall die inteſtate without wife or children, 
in the life time of the mother ; every brother and ſiſler, and the 
repreſentatives of them, ſhall have an equal ſhare with ber, any 
thing in the ſaid ac to the contrary not withſtanding. 
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Enabled to proceed to call adminiſtratars to account] At 


bief | 
common law, no perſon at all had a right to adminiſter, * 4 
but it was in the breaſt of the ordinary to grant it t0 N 


whom he pleaſed, till the ſtatute of the 21 H. 8. wx 


made, which gave it to the next of kin; and if thee . 
were perſons of equal kin, which ever took out admin 147 0 
ſtration was intitled to the ſurplus, And for this reaſqn, chat 
this ſtatute of the 22 & 23 C. 2. was made, in order t9 lieg 
prevent this injuſtice, and to oblige the adminiſtrator to M i! 
. J 
diſtribute. 1 Ak. 459. url 
elta 
Of any perſon dying inteſtate] T. 8 W. Petit and Smith, | 3 
Prohibition was granted to the delegates, to ſtay a fui dn 


there, becauſe they compelled an executor to make diſh. 
bution of the ſurplus, he having 501 deviſed to him as a 
legacy; becauſe, there being a will, and an executor, the 
ſpiritual colrt cannot compel di tribution, but only where 
the party dies inteſtate, L. Raym. 86. 

And in the caſe of the King and Sir Richard Raines, M. 
10 V. If an executor be ſued in the eccl-ftaſtica] court 
to make diſtribution, he not being reſiduary legatee; 
though that were allowed by the canon law, yet th: 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit; for all ſuits for diſtributions were prohibited by the 
king” s bench, until the ſtatute of the 22 0 23C. 2 c. 10. 
made them lawful; and they ae only lawful ſo far zs 1s 
warranted by that ſtatute, which is on in Cale of perſons 
dying inteſtate, L. Raym. 363. 

E.3G. 2. Hatton and Hatton, Strange moved for 2 
prohibition to the prerogative court, in a ſuit there inſi- 
tuted by the next ef kin againſt the executor, to make di- 
tribution of the ſurplus, there being a ſpecific legacy to the 
executor; for that altho' there have been variety of de- 
ciſions upon this point in courts of equity, where they 
have ſometimes held the executor to be a truſtee for the 
next of kin as to the ſurplus, yet there was no inſtance 
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of the ſpititual court's judging of a truſt, or ſetting vp hol 
any intereſt contrary to the common law. He infilted, thi 
that in the caſe of a will the judge below is funttus Hei, ) Dae 
when he hath granted probate, as to all purpoſes but cai- bin 


ling for an inventory according to the ſtatute of the 21 
H. 8. c. 5. And he cited the caſe of Petit and Smith, a8 


reported in the 5 Mod. 247. where the teſtator gave 5 tak 
to the executor, and the daughter cited him to mabe ſu 
diltribution, and a prohibition was granted, And in 3. 
report of the ſame caſe in Comb, 378. it is ſaid by "_ 

chic! 


3 
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"t W:.; juſtice, they never pretended to diſtribution in the 
ler iſe of an executor ; and they only do it in the caſe of an 
| to ininiſftrator by virtue of the ſtatute ; and he denied the 
non in 2 Inſi. 33. that executors muſt divide, Dr 
iere Mr on the contrary endeavoured to maintain, that the 
_ pritual court had concurrent juriſdiction with the court 
M 'chancery in this caſe, as well as zn legacies; and in- 

0 


Lacd that this is a partial inteſtacy, as to the ſurplus. 
gat the court was clearly of opinion, that the ſpiritual 
court could not intermeddle ; and ſaid, that in caſe of an 
nicllacy, they uſed to be prohibited, as in Carter 125. 
Lev. 233. and that the ſtatute of Ciſtribution inlarged, 
;nd not barely confirmed their power, as appears by the 
tory of that ſtatute in Raym. 496, &c. And the rule 
for a prohibition was made abſolute. And the court of- 
fred, that if the common lawyers on the doctor's fide, 
who were Areve, Lee and Fazaker/ty, would ſay that they 
ought there was any thing in it, the plaintiff ſhould 


.. eaae in prohibition; but they declined it. Str. 
5 bbs. 

e; 

he 


T1 erder end make juſt and equal diſiribution] T. 10 . 
S Clrke and Clerke. Clerke died inteſtate. His wife took 


ie wt letters of adminiſtration to him. Clerke, brother to 
6 e inteſtate, cited the defendant into the ſpiritual court, 
F o make diſtribution of the inteſtate's eſtate, The de- 
” kndant there luggeſts, that the brother hath goods of the 

neftzte in his hands to the value of 200 l. And upon 
bs is the ſpiritual court orders him to bring the 200] into 
4 court, to the end it may be diſtributed, And for not 
: ringing it in they excommunicate him. Upon which 


be moves in the king's bench for a prohibition 3 and it 
vas granted as to the whole proceſs that compelled him 
bo bring in the 2001. For by the court; The fpiritual 
court hath power to make diſtribution cf the eſtate, when 
is come in, but not to fetch it in; becauſe that is to 
old plea of debt: but the ſpiritual court might refuſe in 
iis caſe to proceed to the diſtribution, until the brother 
bid brought in the 200 l, but they cannot excommunicate 
lim for not bringing it in. L. Raym. 585. | 


Diftributicn] Where there is only one perſon that can 
ace, the ſtatute veſts the right in that perſon ; altho' in 
luch caſe it is not ſtrictly and literally a diſtribution. 
32. IU. 50. 
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Shall nat any ways prejudice or hinder the cuſtoms ol fu 


within the city of London, or within the province of LH Ml the c 
or other places] Which cuſtoms will be conſidercd in tien zethe 


order afterwards. to 2c 


One third part of the ſaid ſurpluſage to the wife of th; i. 
teſtate] And this, it is ſaid, altho' ſhe be a papiſt. Fe 
in the caſe of dying inteſtate, it is the act of the law, lug 


widow and next of kin, It is a ſucceſſion 46 1511 0 
a perſona] eſtate, ſimilar to a deſcent of land, whyere xn 
heir, thu” a papiſt, if above the age of 18 years and 
menths, may inherit. T. 1730. Davers and Dev, 
3P, Will. 48. 

By the fame reaſon, it ſhould ſeem, that a papiſt is 
capable of taking as tenant by the curteſy, or tenant iq 
dower. id. 49. in a note by the editor, 


The reſidue—to ard among ſ the children] An infant in 
ventre ſa mere, at the time of the death of the father, was 
held clearly, by the lord chancellor, to be intitled to a 
ſhare by the ſtatute of diſtribution ; for he is, in the ee 
of the law, a child, and ought to be provided for as well 


as the reſt, M. 1698. Bali and Smith. 2 Freem. 240. 


Other than ſuch child or children, not being heir at law) 
Altho' by this ſtatute the heir at law ſhall not abate, in 
reſpect of the land which he heth by deſcent or otheraile 
from the inteltate ; yet if he hath had any advancement 
from his father in his life time, otherwiſe than by land 
as aforeſaid, he ſhall abate for the ſame, in like manner 
as the other children. | 

In like manner it ſeemeth that coheire//es ſhall bring to. 
gether into hotchpot ſuch advancement (not being lands) 
as they ſhall reſpeCtively have received from their father, 
before they ſhall be intitled to receive their ſeveral diftri- 
butive ſhares ; agreeably to the general purport of the 28, 
which is, evidently, to promote an equality as much 45 
may be. 

Note, Littleton ſaith (1 Inf. 176.) that hotchpot ſig- 
nifieth a pudding; unto which his learned commentator 
affenteth :- but this doth not explain to us the meaning of 
the word, but carries us further from it; for it doth not 
Import that kind of food in general, but metaphorically 
ſuch only as is compounded of divers ingredients. Huch 
is a Saxon word, not yet altogether out of uſe, and ſig. 


nifieth to Mate: And pot is a word well known. ** 
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the compound hole h- pot is nothing but ſhaking things to- 
ether in an urn or other veſſel ; and is eaſily transferred 
114 commixture of the childrens portions. And this is 


what by the civilians is called collatis bonorum. 


Fir at law.) E. 5 G. 2. Pratt and Pratt at the rolls: 
Lord chief juſtice Pratt died ſeiſed of borough Engliſh 
lands, leaving ſeveral children, And having made no 
Wil, it became a point upon the ſtatute of diſtribution, 
whether the youngeſt ſon (to whom the lands deſcended 
by tne cuſtom of borough engliſh) ſhould abate for theſe 
lunds, or ſhould be conſidered as an heir at law, who by 
the ſtatute is to have a diſtributive ſhare without any al- 
bwance for lands by deſcent, And it was ruled by Sir 
J-ſeph Jekyll, maſter of the rolls, that he ſhould allow 
tortheſe lands. For he ſaid, the ſtatute only intended to 
provide for the heir of the family, who is the common 
law heir, and not for one who is only heir by cuſtom in 
ſome particular places. Si. ; 

But in the caſe of Lutwyche and Lutwyche, E. 1733. 
Thomas Lutwyche, eſquire, died inteſtate, poſſeſſed of a 
perſonal eſtate, and ſciſed of a copyhold in fee, at Turn— 
ham Green, which was in the natuie of borough Engliſh. 
The queſtion was, whether the youngeſt fon, upon whom 
the copyhold deſcended, ſhould have an equal ſhare with 
the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would 
make his portion equal to that of the other children. 
by Talbot lord chancellor: The heir at law is the eldeſt 

(vn, and not the heir in borough Engliſh ; : and the excep- 
ton in the ſtatute extends only to the eldeſt ſon. Vet 
nevertheleſs the youngeſt fon, who is heir in borough 
Engliſh, ſhall not bring the borough Engliſh eftate into 
hotchpot. There is no law to oblige him to do this, but 
only this ſtatute; and there are no words in the ſtatute 
that require it; for the ſtatute ſpeaketh only of ſuch 
eltate, as a child hath by ſettlement, or by the advance- 
ment of the inteſtate in his life time. And. it was de- 
creed, that the youngeſt ſon ſhould have an equal ſhare 


with the other children, without regard to the value of 
the borough Engliſh eſtate. 

And the cal of Pratt and Pratt came after this caſe 
defore the lord chancellor Talbot; and he reverſed the 


Cecree of the maſter of the rolls, and decreed agreeable to 
tais caſe, 


Caf. Talb. 270. 
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IV ho ſhall have any eflate by the ſettlement of the intiſſat, 
or ſhall be advanced by the inteſtate in bis life time] It bath 
been determined, that ſmall inconfiderable ſums, nc. 
ſionally given to a child, cannot be deemed an adyance. 
ment or part thereof. Thus maintenance money, or d. 
lowance made by the father to his fon at the untverſig, 
or in travelling, or the like, is not to be taken as ar 
part of his advancement; this befng only his education: 
znd it would create charge and uncertainty, to inquire 
minutely into ſuch matters, So, putting out a child ap- 
prentice, is no part of his advancement; for it is oy 
procuring the maſter to keep him for ſcven years inſtead 
of the parent. Hinder and Reſe, at the Rolls, T. 1718, 
But the father's buying an office for the ſon, tho? but at 
will, as a gentleman penfſtoner's place, or a commiſhon 
in the army, theſe are advancements pro tanto. Nertin 
and Norton, M. 1692. By the lords commiſſioners, Raw- 
linſen and Hutchins, 3 P. Will. 317. 

Alſo a proviſion made by a marriage ſettlement, although 
it is in the nature of a purchaſe, yet is fuch an advance— 
ment, as that a child claiming a diſtributive ſhare ſhall 
firſt bring the ſaid advancement into hotchpot. As ia the 
caſe of Phyney and Phyney, H. 1708. The father, on tis 
ſon's marriage, Covenanted in caſe of a ſecond marriage, 
to pay to the firſt ſon by the firſt wife cool. There was 
a ſon, and ſeveral other children of the firſt marriage, 
The father of thele children died inteſtate. By the cout: 
'The heir mult bring the 5001 into hotchpot, although in 
nature of a purchaſer under a marriage ſettlement. 2 /n. 
638. 

Do in the caſe of Edwards and Freeman, M. 1727. 
Before King lord chancellor, aſſiſted by Raymond chit 
juſtice, and the maſter of the rolls, and Price and Fortel- 
cue juſtices. Mr Freeman, on his marriage, entred into 
articles, in ccnfideration of the ſaid marriage, and of 
4000 I] portion, to ſettle an eſtate to raiſe portions for 
daughters, in caſe there were no ſons, that is to ſay, if 
but one daughter the ſum of 50001, if two or more then 
the ſum of 6000 | equally amongſt them, to be paid at 
their reſpective ages of 18 years, or days of marriage, 
which ſhould firſt happen: and 801 a year maintenance 
in the mean time to each daughter. The marrizge took 
effect; and they had iſſue one daughter only, and no ſon. 
Then the wife dies. Afterwards Mr Freeman married a 
ſecond wife; and had by her a fon and a daughter; and 


died inteſtate, leaving a perſonal eſtate to the amount of 


200Cc0 |. 
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S ,-o001. The daughter by his firſt wife, at that time 


ate, 

ath was about 12 vears of age; and ſome time after, married 

02. the plaintiff Mr Edwards: And they brought their bi!l, 

ce. do have an account of the pe:ſonal eſtate of Mr Freeman, 

1 nd their diſtributory ſhare thereof, And the only queſ- 

1h, ion was, whether this 50! ſhould not be looked upon 

ny do be ſo far an advancement of the plaintiff the wife of 

n: Mr. Edwards, that if ſhe would have any farther ſhare 

ire of her father's perſonal eſtate, they muſt bring this Soool. 

ap- into hotchpot. - For the plaintiffs it was argued, that 

ly they were intitled to a diſtributory ſhare, without regard 

ad to this col, which was no advancement, either within "| 

8. the words or meaning of the act, which intended only an k 

at zdvancenient of children after they are in being, and 2 

on when they ate about being married or diſpoſed of in the | 

2 world; but this, if any, was an advancement long be— | 

6 fore the plaintiff was born, and when it was wholly un- 1 
known and uncertain whether there ever would be ſuch 1 

1 a daughter: That it was likewiſe contingent and uncer— 

e- tain, after ſhe was born, whether ſhe would ever be in- 4 

W titled to this fortune or not; for if ſhe had died before 18 q 

ie or marriage, it would have ſunk into the inheritance for 9 

is the benefit of the heir; and the was but 12 years of age | 

pl at the time of her father's death, and theretore might 1 

18 have died before ſhe was intitled to this soo 1: That | 

. the ſtatute muſt operate, either at the time of the father's 4 


N death, or within a year after at furtheſt; but in this 
n caſe the plaintiff was not intitled to her cool, either 
, in her father's life time, or within a year after; and the 

diſtribution was not to wait, till it ſhould appear whe- 
a ther ſhe would attain 18 or be married: That this 5000 
f was not a voluntary proviſion moving from tne father, 
. but the plaintiff was a purchaſer thereof, in conſideration 
) of her mother's portion; and ſuppoſe a child had money 
f o! his own, and agreed with his father, in conſideration 
[ 
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thereof, to have a portion from his father after his death ; 
or if a collateral relation had purchaſed ſuch a portion 
ſcom the father for his child, certainly this would not 
be an advancement; and the intent of the ſtatute was, 
| to make them all equal out of the father's perſonal eſtate, 
not out of what was purchaſed for them by others, or by 
the mother, as in this caſe.—On the other fide, it was 
argued for the defendants, that the 50001 thus provided 
for by the ſettlement, was an advancement within the 
meaning of the ſtatute ; which appears throughout to in- 


tend and preſerve an equality between the children: * 
the 
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the ſtatute makes no diſtinction, whether it was 2 votyn. 
tary proviſion of the father, or aroſe from the contact af 
the. parties; and a child provided for either way, is pro- 
vided for; and it is not like the caſes put, where a child, 
either with his own or a relation's money, purchaſes an 
eſtate, or a ſum of money from the father, but a direct 
ſale, as much as it would have been to any ſtranger : 
That this portion, tho' not payable til] after the father's 
death, was nevertheleſs a proviſion for her by him, in his 
life, time, as the act ſpeaks; as the principal part of it, 
to viit, the ſecurity, was executed by him, in his life 
time; and as he was not at liberty to controul it; and 
tuppolſe he had given fuch a portion payable at his death, 
this would certainly have been a good proviſion within 
the ſtatute; and here the portion is payable as ſoon 25 
poſſibly it can be wanted, namely, at 18 or marriage, 
and a mainterance of 80 l a year in the mean time; and 
though it 1s true, that a portion out of lands finks in the 
inheritance, if the party dies before it becomes payable, 


which if it were a perſonal eſtate it would not, yet that 


is not materia] here, fince the ſtatute makes no dillinc. 
tion whether the portion is payable cout of the real or 
perſonal eſtate: That if a bill had been brought imme- 
diately after the fathcr's death for a diſtribution, there 
could be no inconvenience in ſetting apart a ſum to an- 
{wer the contingency, when it ſhould happen, no more 
than 1a the caſe of debts, which is every day done; and 
there are ſome whoſe eſtates are rot got in till ſeveral 
years after their deaths, and a diſtribution may very pro- 
perly be made thereof from time to time, as they come in. 
— And the court were all clear of opinion, that this was 
an advancement by the father in bis life time, within the 
meaning of the ſtatute tho* contingent and futute, ſo that 
ſhe could not have that and her diſtributory ſhare like- 
wiſe, And the maſter of the rolls ſaid, that the civil 
law made no difference between a real and perſonal eſtate, 
but only moveable and immoveable; and the words of 
the act, which ſpeak of a proviſion made by the father 
in his life time, are very proper to diſtinguiſh between 
that and a proviſion made by his will. Ad the chief 
Juſtice ſaid, ſuppoſe the father had left but 20001 per 
ſonal eſtate, it would be extremely hard, that the eldelt 
daughter ſhould have her 5000 1, and a ſhare of the 2000 
allo. And the lord chancellor ſaid, he thought any ſet— 
tlement in or out of lands, either by annuity, rent, Or 
portion, would be a proviſion Within the ſtatute; " 

that 
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that ſuch proviſion might be valued and brought into the 
collatio bonorum, if they think it worth their while; 
that the 50001], wnether called contingent or not, is an 
:ntereft, and ſuch a one as would happen within a reaſon- 
able time, to wit, fix or ſeven years after the father's 
death; that the d:{tribution muſt be made as the eſtate 
ſtands at the father's death, and the parties are to give 
bond to refund, if debts afterwards appear; and future 
debts due to the inteſtate muſt be diſtributed as they can 
be got in; that here the contingency has happened, and 
ſhe is now at liberty to ſay, whether ſhe will ſtick to that 
proviſion, or bring it into the computation of collatio bo- 
norum, in order to have an equal ſhare with the reſt. 
But as to the 801 a year maintenance, that 1s not to be 
brought in, being only for the education and maintenance 
of the daughter, which the patents weie beſt judges of. 
—And accordingly the decree was pronounced, 1 Abr. 
Eg. Caf. 249. 

So in the caſe of Lloyd and Twitham, H. 1715; the 
I:rd chancellor Cowper was of opinion, that the word 
portion in the ſtatute, with reſpect to younger children, 
includes an eſtate in land as well as in money; and that 
this land, in the computation of the eſtate to be diſtri— 
buted, is to be added to, and computed with the other 
parts of it: but with reſpeCt to the eldeſt ſon, whatever 
land came to him from his father, by deſcent, or other- 
wiſe; he is to have his ſhare, without any conſideration 
of the value of ſuch land. Viner. Executors, [Z. 10.) 3. 

So 1f the father ſettles a rent out of his lands upon a 
younger child, this is an advancement. 2 P. Will. 441. 

Likewiſe if the father by deed ſettles an annuity upon a 
child, to commence after his death; this is an adyance- 
ment pro tanto: and by the ſame reaſon, a rever/im ſettled 
on a child, as it may be valued, is an advancement allo. 
2 P. Will. 442. | 

But whatever a child receives out of the mother's eſtate, 
it is ſaid, ſhall not be brought into hotchpot. As in the 
caſe of Holt and Frederick, T. 1726. A man married, and 
had three children, two ſons and a daughter. His wife 
lurvived him; and having, out of her own eſtate, given 
10001 to her daughter in marriage, died inteſtate, leav- 
ing thoſe three children. The queſtion was, whether the 
daughter, who had received this 1ocol, ought tc bring 
t into hotchpot, before ſhe ſhould receive any further 
ſtare of her mother's perſonal eſtate. The lord chancellor 
King ſaid, it weighed with him, that the act of diſtribu- 


tion 


349 


350 


Mills. Diſtribution. 


tion was grounded upon the cuſtom of London, which 
never affected a widow's perſonal eſtate; and that the 28 
ſeems to include thoſe within the clauſe of hotchpot who 
are capable of having a wife as well as children, which 
muſt be huſbands only. And ſo in this caſe, (though 
without much debate) his Jordſhip ruled, that the daugh— 
ter ſhould not bring the 10001], which ſhe had received 
in her mother's life time, into hotchpot. 2 P. il. 
356. | 

1 if a child who has received any advancement from 
his father fha!l die in his father's life time, leaving chil. 
dren ; ſuch children ſhall not be aCmitted to their tatker's 
diſtributive ſhare, without bringing their fother's advance. 
ment into hoichpot: As in the caſe of Proud and Turner, 
AM. 1729. A father had ſeveral children, and in his life 
time advanced in part one of them. he child thus ad— 
vanced in part died in his father's lifetime, leaving iflue, 
Afterwards the father died inteſtate, poſſeſſed of a couſi— 
derable perſonal eftate, It was ruled, that the iſlue of 
the dead child muſt bring into hotchpot what their fa- 
ther received in part of advancement, as he, if living, 
muſt have done; in regard the iſſue ſtands in the place 
and ſtead of the father, claims under him, and cannot 
be in a better condition than the father if living would 
have been, and haz claimed his diltributive ſhare, 2 P. 
Mill. 560. 

And the reaſon is, becauſe ſuch children do not take 
in their own right, but as repreſenting their father de- 
ceaſed, —But whether thoſe grandchildren, having been 
advanced ſome more ſome lets by their father in his lite 
time, ſhall bring their ſeveral advancements into hotch- 
pot one with the other, before they {hall diſtribute their 
decealed father's ſhare of their grandfather's perſonal 
eſtate, doth not appear to have been determined, If 
their father alſo died inteſtate, hen it ſeemeth that they 
ſhall be required to bring into hotchpot; for in ſuch 
caſe they take, not from their grandfather, but from 
their father: and this brings it within the gencral rule 
aſoregoing. 


But where there are only grandchildren, their fathers 
or mothers reſpectively having died in the life time of 


their grandfather; in ſuch caſe they take in their own 
right, and not by repreſentation of their father or mother 
decealed, Whether theſe alſo ſhall bring into hotchpot, 
either all tozcther, or thoſe deſcended from the ſame 
ſtock amongſt themſelves reſpectively, may upon the like 

grounds 
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ounds be matter of doubt, But it ſeemeth that this caſe 
is farther off from the rule than the former. For here 
they do not take by repretentation, but each in his own 
naht. And the ſtatute doth not ſeem to require that the 


I Litio bonorum ſhall extend further than to children, or 


the repreſentatives of ſuch children; In like manner as the 
cuſtom of London doth not extend to grandchildren (as 
will appear afterwards); ſo neither doth the cuſtom of 
the province of York. 

A doubt likewiſe may ariſe, and the ſolution thereof 
will be the ſame, where a grandchild hath received ſome 
:lyancement, not from his father, but from his grand- 
father; whether or no ſuch grandchild ſhall bring his 
(aid advancement into hotchpot with the brothers and 
fſters of his father deceaſed, The grandchild in this 
caſe taketh not in his own right, but as repreſentative of 
his father; and therefore, as it ſeemeth, ſhould not brin 
bis own portion, but only his father's portion, into hotch- 
pot—But concerning theſe points, no adjudication hath 
occurred, 


By portion not equal to the ſhare which would be due to the 
ther children] A child partly «ivanced ſhall bring in its 
advancement only amongſt the other children; but the 
wife ſnal! have no advantage of it. H. 1701. Ward and 
Lant. Prec. Cha. 182, 184. | 


To every of the next of kindred to the inte/late, who are in 
tual degrez] Here it is very material to inquire, who are 
tueſe next of kindred in equal degree. For the perfect un- 
cerſtanding whereof, it is to be obſerved, that kindred are 
dillinguiſhed either by the right line, or by the collateral : 
The right line is of parents and children, computing by 
aſcendants and deſcendants : The collateral line is between 


bicthers and ſiſters, and the reſt of the kindred among 


memſelves. Hl. Par. 327. 

And foraſmuch as proximity between two perſons pro- 
ceeds either from this, that they are deſcended one from 
the other (which makes the connexion between aſcend- 
ents and deſcendants}, or from their being bath deſcend— 
ed of one and the ſame perſon (which makes that of colla- 
terals); we judge therefore of the proximity between two 
perſons, by the number of generations which make both 
the one and the other of the ſaid connexions. And theſe 
generations are called degrees, by which we ſtep from one 
perivn to another, in order to make the computation of 


their 
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their kindred, in the manner hereafter explained. 1 $1, 
han's Dom. 631. | 

Thoſe of the right line are reckoned upwards, a hn. 
rents; or downwards as children: thoſe of the collt;,| 
line are reckoned ex tranſuerſe or ſide-ways, as brothers 
and ſiſters, uncles and aunts, and fuch as are born from 
them. cl. Par. 327. 

And there is no difference between the civil and can 


law in the aſcending and deicending line; but every ye. 


neration, whether aſcending or deſcending conſtitutes 2 


different degree: Thus the father of John is related to 
him in the firſt degree, and ſo likewiſe is his ſon; his 
grandfather and grandſon in the ſecond ; his greatgrand. 
father and greatgrandſon in the third. This is the only 
natural way of reckoning the degrees in the direct line, 
and therefore univerſally obtains, as well in the civil and 
canon, as in the common law. Blaciſt. Deſcents. 8. 

But there is a difference in reckoning the collateral line, 
Thus, if we would know in what degree of collater:l 
kindred two perſons ſtand according to the civil law; we 
muſt begin our reckoning from the one of them, by 
aſcending to the perſon fren whom both are branched, 
and then by deſcending to the other to whom we do 
count, and it will appear in what degree they are: For 
example, In brother's and ſiſters ſons ; take one of them, 
and aſcend to his father, there is one degree; from the 
father to the grandfather, that is the ſecond degree ; then 
deſcend from the grandfather to his ſon, that is the third 
degree ; then from his ſon to his ſon, that is the fourth 
degree. 1 Inſt. 23. 

But by the canon law, there is another computation, 
For the canoniſis do ever begin from the ſtock, namely, 
from the perſon of whom they do deſcend, of whoſe dil- 
tance the queſtion is: For example, if the queſtion be, 
In what degree the ſons of. two brothers ſtand by the ca- 
non law, we muſt begin from the grandfather, and de- 
ſcend to one fon, that is one degree; then deſcend to his 
ſon, that is another degree; then deſcend again from the 


grandfather to his other ſon, that is one degree ; then de- 


ſcend to his ſon, that is a ſecond degree. So in what de- 
gree either of them are diſtant from the common ſtock, 
in the ſame degree they are diſtant between themſelves. 
And if they be not equally diſtant, then we muſt obſerv* 
another rule, viz. in what degree the moſt remote is di. 


ſtant from the common ſtock, in the ſame degree wy are 
C1itaiit 
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itznt between themſelves; and ſo the moſt remote makes 
the degree, I [t. 24. 

Collateral kinſmen agree with the lineal in this, that 
they deſcend from the ſame ſtock or anceſtor; but they 
differ in this, that they do not deſcend from each other. 
Collateral kinſmen then are ſuch as lineally (pring from 
one and the ſame anceſtor, who is the „irps, root, or 
common ſtock, from whence theſe relations are branch- 
ed out, As if John has two ſons, who have each a nu- 
merous iſſue; both theſe iſſues are lineally deſcended from 
John as their common anceſtor ; and they are collateral 
kinſmen to each other, becauſe they are all deſcended 
from this common anceſtor, and all have a portion of his 
blood in their veins, which denominates chem conſangui- 
rei, Blackſt. Defc. 9, 10. 

And the very being of collateral conſanguinity conſiſts 
in this deſcent from one and the ſame common anceſtor. 
Thus John and his brother are related ; why ? becauſe 
both are derived from one father : John and his firſt 
couſin are related; why ? becauſe both deſcend from the 
ſame grandfather: And his ſecond couſin's claim to con- 
ſanguinity is this, that they both are derived from one 
and the ſame greatgrandfather, In ſhort, as many an- 


ceſtors as a man hath, ſo many common ſtocks he hath, 


from which collateral kinſmen may be derived. And as 
we are taught by holy writ, that there is one couple of 
anceſtors belongi ng to us all, from whom the whole race 
of mankind is deſcended ; the obvious and undeniable 
conſequence is, that all men are in ſome degree related 
to each other. Id. 10, 11. 

The different manner of calculating the degrees, may 
perhaps be better apprehended by the following table : 
Wherein it is to be obſerved, that the numeral roman 
letters at the top, expreſs the degrees by the civil law; 
and the figures at the bottom, can the degrees by the 
canon law, | 
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Ani here it is evident, that the degrees in the dr/cend- 
ing and aſcending lines are by both laws the ſame. Thus 
the ſon is in the firſt degree, the grandſon in the ſecond, 
152 the greatgftandſon in the third, by both laws, in the 

-cuding line. So the father is in the firſt degree, the 
zraadlecher n the ſecond, and the preatgrandfather in the 
tird, and fo on, by both Jaws: 1 in the aſcending line. 

5 ut in the cellateral line the calculation is different. 

hus the coufin german is in the fourth degree by the 
Fan law, and in the ſecond degree by the canon law. 

or by the civil law, we aſcend firſt to the father, which 
sone degree: from him to the common anceſtor the 
zrandfather, which is the fecond degree ; from the grand- 
father we deſcend to the uncle, which is the third degree; - 
and lrom the uncle to the couklh german, which is the 
fourth degree, But by the canon law, we begin at the 
common anceſtor the grandfather, and reckon down- 
wards from him to the father, which is one degree; from 
the father to the inteſtate is the ſecond degree: fo, on 
the other fide, from the grandfather to the uncle is the 
fiſt degree; and from the uncle to the couſin german is 
the ſecond degree: And by what degree they are diſtant 
from the common anceſtor, by the ſame degree they are 
diſtant from each other, that is, in the ſecond canonical 
degteç. —50 in reckoning to the fon of the nephew, or 
brother” 5 grandſon : By the civil law, we aſcend to the 
father, which is one degree; from the father we deſcend 
tothe brother, which is the ſecond degree; from the bro- 
ther ty the nephew, which is the third degree; and from 
the nephew to the fon of the nephew, which is the fourth 
degree. But by the canon law, we begin at the common 
aaceſtat the father, and reckon down from him to the in- 
teſtate, which is one degree: Then on the other fide, 
from the ſame common anceſtor the fath-r to the brother 
is one degree; from the brother to the nephew is the ſe- 
cond degree; : "nd from the nephew to the fon of the nes» 
phew is the third degree: And by the rule before laid down, 
In what degree the further of them is diſtant from the com- 
mon ancettor, in the ſame degree they are diſtant from 
each other; fo that here the inteſtate and the ſon of his 
nephew, or brother's grandſon, are diſtant by the canon 
law in the third degree of kindred, 

And the reaſon of the different methods of computing 
the degrees of conſanguinity in the collateral] line, be— 
tween the civil Jaw on the one hand, and the canon law 


on the other, ſcemeth to be this: The Civil law regards 
VoI. IV. A a con- 
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conſanguinity principally with reſpect to ſucceſſions, 289 
therein very naturally conſiders only the perſon deceaſed, 
to whom the relation is claimed; it therefore counts the 


degrees of kindred according to the number of perſon; 


through whom the claim muſt be derived from bim, and 
makes not only the fon of his nephew, but alſo his cy. 
fin german, to be both related to him in the fourth de. 
gree, becauſe there are three perſons between him and 
each of them, The canon Jaw regards conſan-uinity 
principally with a view to prevent inceſtuous m-rrizges, 
between thoſe who have a large portion of the ſame blood 
running in their reſpective veins ; and therefore looks up 
to the author of that blood, or the common ancefler, 
re: koning the degrees from bim: ſo that the fon of the 
nephew 1s related in the third canonical degree to the 
perſon propoſed, and the couſin german in the ſecon{; 
the f: rmer being diſtant three degrees from the common 
anceſtor, and therefore deriving only one fourth of his 
blood from the ſame fountain with the perſon propoſed; 
the latter, and alſo the perſon propoſed being each ef 
them diſtant only two degrees from the common anceſtor, 
and therefore having one half of each of their bloods the 
ſame. Blackft. Deſc. 41, 42. X 

For perſons deicended from one common anceſtor, in 
the firſt deprce, have the whole blood of their ſaid com- 
mon anceſtor ; in the ſecond degree, they have but halt 
the blood of the ſaid common anceſtor; in the third ce- 
gree, they have but half of that half, that is, one fourth; 
in the fourih degree, only half of that fourth, that is, one 
eighth; in the fifth degree, one fixtecnth ; and fo on in in- 
ſinitum. | 

The common law regards conſanguinity principally 
with reſpect to deſcents; and having therein the ſame ob- 
ject in view as the civil, it may ſeem as if it ought to pro- 
ceed according to the civil computation. But as it allo 
reſpects the purchaſing anceſtor, from whom the eſtate 
was derived, it therein reſembles the canon law, and 
theretore counts its degrees in the ſame manner, Indecd 
the defiznation of perſon, in ſeeking for the next l, 
will come to exactly the ſame end (tho? the degrees will 
be differently numbred) which ever method of compu- 
tation we ſuppote the law of England to uſe; fince the 
right of repreſentation in the deſcent of real eſtates (of 
the father by the ſon, and fo on) is allowed to prevail n 
inſinitum. T'his llowance was abſolutely neceſfary; elle 
there would have frequently been many claimants in Aly 

ac 
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:Aly the ſame degrees of kindred, as (for inſtance) un- 
cles and nephews of the deceaſed; which multiplicity, 
tho' no inconvenience in the Roman law of partible in- 
heritances, yet would have been productive of endleſs 
confuſion, where the right of ſole ſucceſſion, as with us, 
is eſtabliſhed, The iſſue or deſcendants therefore of the 
brother of John, are all of them in the firſt degree of 
kindred, with reſpect to inheritances, as their father when 
living was: thoſe of his uncle in the ſecond ; and ſoon; 
and are called to the ſucceſſion in right of ſuch their re- 
reſentative proximity, | 

The right of repreſentation being thus eſtabliſhed, the 
rule with regard to the deſcent of real eftates amounts 
to this; that, on failure of iſſue of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to the iſſue of his next im- 
mediate anceſtor. Thus if John dies without iſſue, his 
eſtate ſhall deſcend to his brother, who is lineally de- 
ſcended from his next immediate anceſtor, their father. 
On failure of brethren, or ſiſters, and their iſſue, it ſhall 
deſcend to the uncle of Jonn, the lineal deſcendant of 
their common anceſtor, the grandfather; and ſo on. 
Black/?. Ibid, 

But this repreſentation in infinitum amongſt collaterals, 
is not admitted in the ſucceſſion to perſonal eſtate, the 
ſame being reſtrained and limited by the ſtatute, (as will 
appear afterwards, ) 

In the caſe of Mingate and Fitch, M. 21 Ja. Admini=- 
ſtration upon the ſtatute of Hen. 8, was granted to the 
brother of the half blood. The brother of the whole 
blood appealed to the delegates, alledging that he was 
nearer of kin by the eccleſiaſtical law; and the delegates 
inclining to repeal the adminiſtration, and to grant it to 
the brother of the whole blood, a prohibition was granted 
to try the matter thereupon by the common law: for this 
being ordained by ſtatute, it was ſaid, that it ought to 
de interpreted according to the common law. 2 Roll's 
Ar. 303. 

And in the caſe of Blactboreugb and Davis, E. 13 V. 
Holt chief juſtice ſaid, that the conſtruction of the ſta- 
tute of diſtribution, on the proximity of degrees, muſt be 
according to the common law. 12 Med. 616. 

But the more modern caſes ſeem to ſuppoſe, that the 
ſaid ſtatute, being made in an eccleſiaſtical matter, ſhall 
be conſtrued according to the rules of the civil law, 

Upon which account, the learned Dr Harris obſerves, 
that the three. firſt chapters of the 118th Novel of Juſti- 

A 2 2 nian, 
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nian, deſerve the reader's attentive conſideration ; nat 
only becauſe they contain the lateſt policy of the civil 
Jaw, in regard to the diſpoſition of inteſtates eſtates ; but 
becauſe they are the foundation of our ſtatute law in this 
re ſpect. And they are ſtill (he ſays) almoſt of continual 
uſe, by being the general guide of the courts in England, 
which hold cognizance of diſtributions, in all thoſe caſes, 
concerning which our own laws have been either filent, 
or not ſufficiently expreſs. Har. Juſtin. ad ſinem. 

And therefore it is judged requiſite to inſert the ſail 
three chapters here at length, and in the progreſs to ob- 
ſerve what alterations have been made by the ſtatute afore- 
ſaid, and by the other laws of this realm, and how far 
the ſaid Novel with reſpect to this matter ſeemeth to be 
ſtil] a rule and direction. 


CHAPTER ur Fi 3:6 


Of ihe ſucceſſion of DESCENDENTS. 


% FF a perſon dieth inteſtate, leaving a deſcen- 
* dent of either ſex, or of whatſoever degree; 
©* ſuch deſcendent is to be preferred to all aſcen— 
© dents and collaterals. And if any of the deſcen— 
« dents of the deceaſed ſhould die. leaving ſons or 
% daughters or other deſcendents, they ſhall ſucceed 
* 1n the place of their parent, and ſhall be intitled 
© to the ſame ſhare of the inteſtate's eſtate, which 
e their parent would have had if ſuch parent had 
lived. And this kind of ſucceſſion is termed a 
ſucceſſion in ſirpes; for in the ſucceſſion of de- 
„ ſcendents we allow 1.0 priority of degice, but 
admit the grandchildren of any perſon by a de- 
ceaſed fon or daughter to be called to inherit that 
perſon together with his ſors or daughters, Wil- 
out making any diſtinction between males and fe— 
males, or the deſcendents of males and females.” 


cc 
cc 
ce 
cc 
cc 


And what the civil law diſtributes in this manner 
amongſt the children and other deſcendents, the ſtatute 
clearly enough apportioneth amongſt them, taking in to- 
gether with them the wife of the deceaſed where there 
a Wis 
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a wife ſurviving, And herein the civil, canon, common, 
and ſtatute laws do all agree, in giving this preference to 
deſcendents, excluſive of all aſcendents and collaterals, 
Only with reſpe& to grandchildren, theſe by the civil 
law, even when alone, altho' they deſcend from various 
ſtocks, and are unequal in their numbers, will take the 
eſtate of their deceaſed grandfather per irpes, and not per 
capita; as ſuppoſe a man ſhould die, leaving grandchil- 
dren by three different ſons, already dead, to wit, three 
by one ſon, fix by another, and twelve by another, each 
of theſe clafſes of grandchildren would take a third of the 
eſtate, without any regard to the inequality of the num- 
ets in each claſs. But as to this point in England, the 
courts in which diſtributions are cognizable, will order 
the diviſion of an eſtate in ſuch caſe to be made per capita z 
and this, partly from a motive of equity, and partly from 
a conſideration of the intent of the ſtatute, which directs 
an equal and juſt diſtribution: and when the act mentions 
repreſentation, it muſt be underſtood to refer to it, in 


thoſe caſes only, where repreſentation is neceſſary to pre- 


vent excluſion, but not to refer to it in thoſe caſes, where 
all the claimants ate in equal degree, and therefore can 
take each in his own right. Harr. Ju. ibid. 

And if in the caſe of the ſucceflion of a father, who 
leaves behind him one or more children, his widow ſhould 
happen to be big with child, the child in the mother's 
womb would be reckoned among the children of the de- 
ceaſed, And if the other children ſhould proceed to a 
partition of the eſtate, it would be neceſſaty to lay aſide 
one ſhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereſt; unleſs 
they ſhould think it more convenient to delay the partition 
unto the birth of the child, either by reaſon of the un- 
certainty whether the child will be born alive or not, or 
becauſe it may happen that there may be more childrea 
tian one of this birth. x Strah. Dom. 624. 

But this proviſion is rendred more effectual by the ſta- 
tute aforeſaid, which requires that no diſtribution ſhall be 
made till after the expiration of one year from the inteſ- 


tate's death, within which time ſuch child or children will 
be dorn, ; 
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CHAPTER THz SECOND: 


Of the ſucceſſion of aScENDENTS, 


HEN the deceaſed leaves no deſcen- 
dents, if a father or mother or other af. 
e cendent ſurvive him, we decree, that they ſhall 
ebe preferred to all collateral relations; except 
* brothers or ſiſters, as ſhall be hereafter more 
particularly declared. And if divers aſcendents 
ce are living, we prefer thoſe who are in the neareſt 
degree, whether they are male or female, pater- 
* nal or maternal, And when ſeveral aſcendents 
de concur in the ſame degree, the inheritance of the 
% deceaſed mult be ſo divided, that the aſcendents 
© on the part of the father may receive one half, 
% and the aſcendents on the part of the mother the 
« other half, without regard to the number of per- 
* ſons on either ſide, But if the deceaſed leaves 
© brothers or ſiſters of the whole blood, together 
c“ with aſcendents, theſe collaterals of the deceaſed 
„ ſhall be called with the neareſt aſcendents; and 
4% al:ho* the ſurviving parents are a father and mo- 
ether, the inheritance mult be fo divided according 
eto the number of perſons, that each of the al- 
„ cendents, and each of the brothers and liſters, 
© may have an equal portion.” 


If a father or mother] By the law of England, when 
a child dieth inteſtate leaving a father ; the father is ſolely 
intitled to the whole perſonal eſtate of the inteſtate, ex- 
cluſive of all others; and anciently, that is, in the reign 
of king Henry the firſt, a ſurviving father, or mother, 
could have taken even the real eſtate of their deceaſed 
child, But this law of ſucceſſion was altered ſoon after- 
wards; for we find by Glanville that in the time of king 
Henry the ſecond, a father or mother could not have 
taken the real eſtate of their deceaſed children, the inhe- 
ritance being then carried over to the collateral line. And 


it hath ever ſince been held as an inviolable maxim, that 
an 


CUillY. Diſtribution; 


an inheritance cannot aſcend, But this alteration in the 
law made ſince the reign of king Henry the firſt, did not 
extend to perſonal eſtate; ſo that before the ſtatute of the 
1 Fac. 2. c. 17. if a child had died inteſtate, without a 
wite, child, or father, the mother would have been intituled 
to the whole perſonal eſtate; but by that ſtatute, every 
brother and ſiſter, and their repreſentatives, ſhall have an 
equal ſhare with her. Harr. Fufl, ibid. 

Or other aſcendent ] Here it is manifeſt by the civil 
law, that aſcendents, of whatever degree ſhall be pre- 
ferred before all collaterals (except in the caſe of brothers 
and ſiſters as aforeſaid), But by Holt chief juſtice, in the 
caſe of Blackborough and Davis, it was holden, that this 


is altered by the ſtatute; which preters the next of kin 


tho' collaterals, before one tho' lineal that is more remote, 
1 P. Will. 51. | "EL, | 

In the ſaid caſe of Blackborough and Davis, E 13 V. 
Adminiſtration being granted to the granumother, the 
aunt moved for a mandamus to have it granted to her, 
urging that the firſt dminiſtration was void, ſhe being 
nearer in degree. But by Holt chief juſtice: In ſuch 
caſe it is not void, but only voidable;z and it is a matter 
properly conteſtible in the ſpiritual court. And if they 
are in equal degree, the ſpiritual court hath election. 
And the grandmother is as near as the aunt, becauſe the 
deſcent to either would be a mediate deſcent, the nedium 
of which is the father. But the court thought the ad- 
vantage on the grandmother's fide, in this refp-ct, that 
ſhe ſtands in the right line. Afterwards the aunt moved 
for a mandamus to have diftribution, being in equal de- 
gree. On the contrary, it was argued, that ſhe was not 
intitled to it, being not ſo near as the grandmother, for 
the grandmother ſtands in the place of the mother, and is 
in the ſecond degree to the inteſtate; the aunts are the 
daughters of the gran«imother, and the daughters cannot 
de in equal degree with their mother. And by Holt chief 
juſtice: No mandamus ouzht to be in this caſe. And he 
aid, as by the common law, father and mother were 
nearer than brother and ſiſter, ſo grandfather and grand- 
mother are nearer than uncle and aunt, And the grand- 
motner in this caſe is tne root of the kindred, wh reas the 
aunt is only a branch. 1 Salk. 38, 351. Prec. Cha. 527. 
12 Mad. 623. 1 P. Vill. 51. I. Raym. 684. 

So in the caſe ef Moodroſfe and Mictorth, in the court 
of chancery, T. 1719. it was clearly agreed, that if one 
dies inteſtate, leaving a grandmother and uncles and 

a 4 aunts; 
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aunts ; the grandmother is intitled to the perſona] eſlate, 
in excluſion of the uncles and aunts. Prec. Cha. 527, 
It divers aſcendants are living, we prefer thof- 
who are in the neareſt degree, whether they ate 
male or female, paternal or maternal} And con. 
formable hereunto are the words of the ſlatute, and i; 
ſuch caſe the diſtribution {hail be made amonefſt the next 
of kindred who are in equal degree. So in the caſe of 
Moor and Barkham, May 13, 1723, where the next of 
kindred to the inteſtate were a grandfather by the fathei'; 


fide, and a grandmother by the motber's {ide ; it was de- 


creed, that they ſhall take in equal moieties, as being in 
equal degree; for tho? the grandfather by the father's fice 
may in ſome reſpects be more worthy of blood (as in caſe 
of the deſcent of lands); yet in this reſpect, dignity ct 
blood is not material. 1 P. Mill. 57, 

And when ſeveral aſcendants concur in the fame 


degree, the inheritance of the deceaſed muſt be . 


divided, that the aſcendents on the part of the. fe- 
ther may receive one half, and the aſcendents on th 
part of the mother the other half, without regard 
to the number of perſons on either fide} By the 
cuſtom of France (Mr Domat tells us), in purfuance of 
the rule paterna paternis, materna maternis, the remote 
aſcendents are prefcrred to thoſe that are nearer, Mich te- 
ſpect to the goods deicended from their flock, And ibs, 
he fays, ſcemeth to be more equitable and natural; ard 
there ſeemeth even to be ſomething of a hardſhip in the 
contrary rule. 1 Strab. Dem. 639. 

And with us, in reſpect of the deſcent of lands, the 
rule holdeth, that lands which came by the father il 
ceſcend to the heirs on the part of the father, and the 
lands which came by the mother ſhall deſcend to the heirs 
on the part of the mother. But with reſpect to the dite 
bution of perſonal cſtate, the ſtatute requires an cgi 
diſtribution amongſt all ſuch aicendents zs are in cu 
degree. 

It rhe deceaſed leaves brothers and ſiſters—toge: 
ther with aſcendents, theſe collaterals of the de. 
ceaſed ſhall be called with the nearcſt alcendents] 
If ic ſhould here be aſked, whether the brother of an in- 
teſtate would exclude the grandfather by the civil law ; 
the Novel appears at firſt ſight to anſwer it very fully n 
the negative, by enacting, that if the deccaicd Tom 

brethers 


** 


o 
1 
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krathers and ſiſtere, together with aſcendents in the right 
line, theſe collaterals {hall be called with the neareſt af- 
cendents. And the generality of writers have underſtood 
this paſſuge, as admicting aſcendents and brothers to take 
jointly: Tet a contrary interpretation hath been given by 
ſome civilians, and for this, «mongſt other rcafons, that 
25 a benefit is hereby intended ts the brothers and ſiſters, 
this benefit to them would be fo much the lefs, as the af- 
cendents are farther diſtant from the perſon deceaſed, 
whereas on the contrary in reaſon it ought to be fo 
much the more. As for example; ſuppoſe there are two 
brothers, and a father and mother, in this caſe each bro- 
ther would receive a fourth part; but if there be no father 
or mother, it may happen that there ſhall be four grand- 
fathers and grandmothers, and then each brother would 
have but a ſixth part; fo there may be eight greatgrand- 
fathers and greatgrandmothers, in which cafe each bro- 
ther would receive but a tenth part; and ſo on.—But this 
que ſtion ſeems now to be fettjed in England, in conſe— 
quence of three determinations; the firſt of which was 
given in the exchequer, in the caſe of Pole and F/Ufharw, 
7. 1708; the ſecond, in the c:ſe of Norbury and Fcars, 
before Forteſcue, maſter of the rolls, M. 1749; and the 
third was delivered by the lord chancellor Harywicke, in 
the caſe of Evelhn and Euilyn, H. 1754. Harr. FJujtin, 
idid. 
Which caſe of /'ve!yn and Evelyn was this. — By the 
lord chancellor Hurdwicke: This caſe is between the 
grandfather and the brother of the deceaſed, It is inſiſt-d 
on the behalf of the grandfather, that he is in equa] de- 
greet of conſanguinity with the brother of the deccaſed, 
and intitle to an equal ſhere of his eſtate under the ſta- 
tute of diſtribution. The ſtatute ſays, that the ordinerv 
Cn caſe there ſha!l be no wife, children, or child:cns 
children) {hall make a jutt and cqua! diſtribution among 
the next of kindred to the dead perſon in equa} degree, 
or legally reprefenting their Rocks pro ſuo cuique jure, 
* according to the jaws in ſuch caſes, and the rul:s and 
* limitations hereafter ſet down.” Which limitation 1s 


only a particular ſpecification in what caſes repreſentation 


ſhall be allowed; and there is nothing more expteſſed in 
the ſtatute, than that the eſtate ſhall be diſtributed equally 
to every the next of kin to the inteſtate, who are in equal 
deg tee. 

This point has been already twice determined in courts 
of equity, Firſt, in the caſe of Poole and I77!haw; and 
aficrwards in the caſe of Norbury and Vicars. : 

itt 
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But it has been inſiſted on for the grandfather, that 
both theſe decrees are erroneous; and that according to 
the computation of the civil law, the grandfather ang 
brother are in equal degree, and conſequently ate equal. 
ly intitled. 

And I do agree, that in this caſe the computation of 
degrees ought to be according to the rules of the civil 
law; and that thoſe of the common law are only to he 
regarded in matrimonial caſes. Notwithſtanding which, 
I ſhall adhere to the determination of the caſe of Poole and 
Wilhaw., | have ſeen the lord chief baron Ward's, and 
Mr baron Price's reports of this caſe, and alſo that of 
Mr Dodd (afterwards chief baron). The laſt of which, 


though but ſhort, is the cleareſt of the three. It was a 


bill brought by the grandmother, for a ſhare of her grand- 
ſon's eftate equally wien his brother. And it was inſiſted 
on for her, that ſhe was in equal degree of cunſanguinity, 
and equally intitled, But the reporter ſays, ** All the 
* court contrary ; and there has been no ſuch uſage ſince 
„ the making of the ſtatute.” And I know of none 
ſince; though it is 83 years ſince that ſtatute was made, 
The ſubſequent decrce at the rolls was conformable to 
this. And therefore 1 ſhail not attempt to overthrow 
theſe determinations, 

But if this was res integra, I think there are ſtrong 
grounds both from the common and civil law, to preter 
the brother to the grandfather. The words in the ſtatute 
« pro ſuo cuigue jure, according to the laws in ſuch caſes,” 
refer to certain precedent rules and methods of expound- 
ing the law. 

The civil law is no part of the laws of England, any 
further than it has been received here in certain calcs, 
In deſcent of lands there is but one degree between bro- 
ther and brother. Ste lord chief juſtice Hale's argument 
in the caſe of Cullingwoꝛd aud Pace, I Ventr. 423. who 
ſays, that according to the computation of degrees ac— 
carding to the laws of England, brother and brother 
makes one degree. And the brother is diſtant from his 
brother and fitter in the firſt degree ef conſanguinity, And 
he adds, that though the brother is by the civil law in the 
ſecond degtee from the brother, yet they. ſay, in collate- 
rals nullus e proximiar fr atre, idiogue in collateralibus nullus 
el primus gradus, ſed ſrcunaus obtinet vicem primi. In ihe 
caſe of Blackborough and Dav's, 1. Will. 50. the lord 
chief juſtice Holt delivered the opinion of the court, and 
ſaid, that the laws ot England, and not any foreign an 

ought 
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ought to govern in this caſe, and he cited the Saxon laws 
and others to the point then in queſtion, which was con- 
cerning a perſonal eſtate. 

What I have ſaid would, I think, alone be ſufficient 


| to ſupport the determination in the caſe of Poole and Wil- 


ſhaw ; as it ſhews, that the conſtruction of the ſtatute 
ought to be according to the law of England. But I fur- 
ther think, that according to the Roman law alone, there 
would be ſufficient ground to ſupport the reſolution. 
How the matter of ſucceſſion of collaterals ſtood upon the 
Jaw of the twelve tables, and what alteration it received 
by the conſtitution of the emperor Claudius, and the 
ſenatus-conſultum Tertullianum made in the time of the 
emperor Antoninus Pius the adopted ſon of Adrian, ſo 
2s to let in the mother who was before excluded, may be 
ſeen at large in Vinnius's commentary on the inſtitutes®, 
By the text itſelf of the inſtitutes, it appears, that the 
grandmother was not to take as well as the mother. The 
words are, Poſtea autem ſenatus-conſulto Tertulliano, quod 
divi Adriani temporibus factum efl, pleniſſime de triſti ſucceſ- 
ſane matris non etiam avie deferendum, cautum efl. See 
Vinnius's comment on this paſſage, page 543, who ſhews 
that it was in the time of Antoninus Pius. But Heinei— 
cius's Syntagma, lib. 3. tit. 3. examines all the argu- 
ments, and inclines to Juſtinian's opinion. By the 
Code t, the ſiſter is preferred with the grandmother or 
zrandfather, 

But the whole has been altered by the Novels of Juſti- 
nian.—It has been ſaid, that the Novels were never re- 
ceived in the weſtern empire, But this is not ſo in the 
generality in which it was laid down, For they have 
been received in all countries where the civil law has 
deen received, as much as other parts of that law; which 
has never, ſince the declenſion of the weſtern empire, 
been taken for the abſolute rule of law in any nation. 
All the commentators of the civil law, conſider the No- 
vels as part of the Roman law. They call them jus no- 
viſimum. Vinnius, in his commentary on the Inſticutesy, 
has a diſſertation which he calls ratio ſuccedendi ab inteftato 
ex jure nouiſſimo. Now by the 118th Novel, the brothers 
ae let in to take an equal ſhare with the father and mo- 


ec. 


+ Lib. 3. tit. 3. par. 2, 


Lib. 3. tit. 2. par. 3, 
$ 4to edition at Leyden, 1726. 


1 Lib. 6. tit. 58. 1. 9. 
p. 554. c 
ther, 
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ther. It is true that Mr Domat is of another opinions, 
But Voet maintains the former opinion with great clear. 
neſs: [llud non ſat s expeditum et, &c. +. In this paſſage 
Mr Voet ſhews, that the emperor in the above cited 
Novel has emphatically ſaid, fratres et ſorores cum proximis 
gradu aſcendentibus vocari; which mention of the next in 
degree would be intirely ſuperfluous, if it was not in- 
tended to denote thoſe who are in the firſt aſcending de. 
gree; ſince it is a certain rule of law, that there is no te- 
preſentation in the aſcending line. He afterwards ſhews 
what abſurdities follow, by letting in remoter perſons in 
the aſcending line to ſhare with the brothers ; ſince the 
more remote they were, the more in number they might 
be, and conſequently would carry away a great ſhare 
from the brothers, as the eſtate is to be divided into as 
many portions as there are perſons. He then argues from 
the words of the Novel, which ſays, that the brothers 
ſhall be called to ſucceed equally with the aſcendents in 
the next degree, (Srce the critique on theſe words, in 
Domat before cited) — Si aut pater aut mater fuerint. 
Whence it follows, that they are not to come in promiſ- 
cuouſly with all aſcendants, but S1 pater aut mater fuerint, 
And he gives ſome additional reafons to ſupp: rt his opi- 
nion. Si aut pater theſe are the words of the Novel 
as cited by Voet; but in the Novel itfelf it is &i et pater 
(es x n % prlnp £677 a»). (Upon which Mr Domat argues, 
that the words / et, being tranſlated from the Greek, 
ſignify et /i. However Mr Voet's general reaſoning may 
be preferred to Domat's, it is not fair in him to alter the 
words of the Novel, cn purpoſe to favour his own inter- 
pretation; when he could not but know, that a contrary 
one has been founded on the words as they ſtand in the 
Novel. 

The lord chief juſtice Hale in the place above cited 
(1 Yentr. 423.) ſays, that the brother is the firſt degree 
in collaterals, And the text of the Inſtitute 4 ſays, /uft- 
rior quidem et inferior cognatio a primo gradu incipit ; at td 
gue tranſuerſa numeratur, a ſecundso. 

Vinnius, who is a very acute commentator, in the 
ratio ſuccedendi ex jure nivifſimo above cited, has an #rgev- 


* —— 


* Folio edition at Paris, 1713. vol. 1R. part 2d. book 2d. 
tit. 2d. ſect. i. paragr. 7th. Or Strahan's Tranſlation 2d 
edition. Page 639. T Hague edition 1731, vol. ift. 
book 38. tit. 17. paragr, 13. page 587, 1 Book zu. 
tit. Gth, part 18, | 
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18 ment to prove, that the right of ſucceeding is not always F 
It's according to the proximity of degrees. I which (p. 1 
ge 5b.) are the words, Concluds igitur fieri poſſe, ut al guts by 
ed Ti oradu conſlituti jure proximitatis, ſoli ſucc: ant, exiiuſis I 
Ns i qu! idem gradu aut etiam prepinguiore ſunt, jl illorum jus | 
in {x potius. This ſhews, that one perſon may de preierred '8 
n. to another in equal degree , ejus jus ſit petiut. 10 
e- In the preſent caſe Ieſautilitas, juli prope mater et th 
e- equi, inclines to the preferring the brother to the grand= | | 
35 father ; ſince there 18 in young perſons A natural Jpes 4c 4 
in reſcends, This alone indeed would not be futh-ient to 2 
he eround a determination upon; but joined to other rea» 4 
ht has, it has its weight. And ſince not only the reatons 1 
Ire ne on this ſide the queſtion, but the determinations have it 
as deen that way, and to ove: throw them would tend to in- | 
Im toduce inconveniences, as it might diſturb diftribucions 

18 Heady made, wnicn is an argument of the preateit weight 

in in the law, I shall determine this phint in tavour ot tne 

in bocher, to the excluſion of the grandiatner, 

ul, 

: CHAPTER TuT THIRD. 

- Of the ſuccejjion of COLLATERALS. 

fer | 1 
% F a perſon leaves neither deſcendents nor af- F 
k, „ cendents at the time of his death, we firft , 
ay * call his brothers and filters of the whole blood, 

he * whom we have allo called to inlerit with the ta- 


* thers of deccaſed perſons, And when there are 
WH © 5 brothers of the whole blood with the deceaſed, 

* we call thoſc, who are either by the fame father 
* * only, or by the ſame mother. Anif the de- 
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ce *cealed leaves brothers, and allo nephews by a 
e- deceaſed brother or ſiſter; thote nephews ſhall 
a, be called to ſucceed with their uncles and aunts 
1 s of the whole blood to the deceaſed : but how- 
u. erer numerous thoſe nephews are, they ſhall be 
intitled only to that ſhare, which their parent 
would have taken, if - alive, From whence it X 
, follows that if a man dies, and is ſurvived by J 


20 the chili ren of a deceaſed brother of the whole 
l. blood, and alſo by brothers of the half blood, 
then his nephews (that is, the children of his 
at „brother 
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„ ceaſed perſon leaves neither brothers nor ſiſters, 
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te brother by the whole blood) are to be preferreq 
e to their uncles and aunts; for altho' ſuch ye. 
ee phews are themſelves in the third degree, ye 
ce they are preferred, as their parent would hays 
ce been if living: And on the contrary, if a ma 
« dies, and is ſurvived by a brother of the wh 
© blood, and by children of a brother of the hal 
ce blood deceaſed, theſe nephews are excluded, 2 
« their father would have been, if he had lives 
But among collaterals, we allow the privilege cf 
« repreſentation to the ſons and daughters of bro. 
ce thers and ſiſters, and no farther; and we rant 
* jt only to brothers and ſiſters children, when they 
* concur with their uncles or aunts, paternal or 
ic maternal: for when deſcendents are called to in. 
« herit, we by no means permit the children of a 
« deceaſed brother or fiſter to ſhare in the ſucceſ. 
ac ſion; altho* the father or mother was of the 
© whole blood with the deceaſed brother. But ve 
& have ſo far allowed the right of repreſentation to 
e brothers and ſiſters children, that being only in 
the third degree, they are called to inherit with 
& thoſe who are in the ſecond: And this is evident, 
&« becauſe brothers and ſiſters children are prefer 
„red to the uncles and aunts of the deceaſed, 
de paternal as well as maternal; altho* they are all 
+ in the third degree of cognation—But if a d&- 
* nor brothers nor ſiſters children; we then call all 
the other collaterals, according to the prerogr 
tive of their reſpe&:ve degrees, preferring the 
nearer to the more remote: and if ſeveral are 
* found in the ſame degree, the inheritance mult 
<« be divided according to the number of perlons, 
e and this manner of dividing an inherirance is 
< called a diviſion in capita”, Harr. Juſtin. ibid. 


«6 
ee 


40 


Of the whole blood] We muſt here obſerve in rela- 
tion to the diſtinction between the whole blood and the 
half blood, that the law of England is different in this 
particular, according as the ſucceſſion regards lands oi 


inheritance, or perſonal eſtate. In the caſe of inheritan- 
(USC) 
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ces, the whole blood is always preferred, and the half 
blood is no blood inheritable by deſcent. In ſucceſſion 
to perſonal eſtate, the law hath been more uncertain ; 
inaſmuch as the ſtatute takes no notice of this diſtinction 
between the whole Mood and the half blood, but directs 
the diſtribution to be made amonęſt the next of kindred 
in equal degree to the inteſtate, But being certain that 
brothers and fifters of the half blood are in the ſame de- 
gree with brothers and ſiſters of the whole blood, it hath 
deen the genera] opinion, that according to the ſaid ſta- 
tute, brothers and ſiſters of the half blood are intitled to 
an equal ſhare of the inteſtate's eſtate, with the brothers 
and filters of the whole blo d; although there are ſeveral 
recedents of judgments given, fince the ſtatute, allow- 
ing the half blood to have but an half ſhare, But the 
law in this particular is now become fixed and certain, 
ever ſince the decree of the houſe of lords, in the caſe of 
Watts and Crocke, upon an appeal from a decree in chan- 
cery, which had been given in favour of the half blood, 
and which was affirmed by the houſe of lords. 1 Strah. 
Damat. 658. 

And this ſhall extend to a pohbumeus brother of the half 
blood, And lord Hardwicke ſaid, he could not diſtin- 
guiſh this from the caſe of a child in ventre ſa mere. If 
indeed it were to go to children born at any diſtance of 
time, fo as to cauſe an inconvenience by ſuſpending the 
diſtribution, or to cauſe a taking back again, it might 
be an objection: But that cannot happen, becauſe the 
child muſt be in rerum natura at the death of the inteſtate 


brother whoſe eſtate is in queſtion; but at the utmoſt it 


cannot be carried beyond the year, in which a diſtribu- 
tion is to be made, Burnet and Man. Nov. 16, 1748. 
Viz. 156. | | 
If the deceaſed leaves brothers and alſo nephews] 
la the caſe of Mulſb and Walſh, M. 1695. A man hed 
three brothers; one of them died, leaving three children; 
another died, leaving two; and the third died, leaving 
hve children: after which he himſelf died inteſtate. It 
was reſolved, that diſtribution ſhould be per capita, and 
not per /lirpes; and that all the children ſhould have 
equal; becauſe none of them take by way of repreſenta- 
5 but all as next of Kindred in equal degree. Prec. 
4. 54+ | 
So in the caſe of Janſon and Bury, H. 1723. Lord 
chief baron Bury had ſ:veral brother and ſiſters, ſome of 
the half, and ſome of the whole blood, who all died in 
2 his 
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his life time, all leaving ſeveral children. And now upon 
a bill exhibited for the diſt: ivution of his eſtate, it was 
decreed by the whole court of exchequer, that the diſtii. 
bution ſhould be per capita, and not per /lirpes; for now 
they do not take by repreſentation, but as next of kin +» 
the inteſtate. But if one of the brothers or fifers of the 
chief baron bad ſurvived him, the children of the re 
muſt have taken only by repreſentation, that is to fay, 
per tir pes. And the caſe in this cour', between Wall and 
Gobi was cited, which was on Jun, 28. 1711, Dr. 
Wall the inteſtate, had two ſitters; Sulanna, of the half 
blood, who left Samuel; Elizabeth, ef the whole blood, 
who left John, Mary, and Dorviky. Boch the fifters 
died in the life ne of De Wall. His wife, as admini- 
firatrix, preferred a bill for diteckion in the diſtrtbution; 
and the court decrect one motety of the inteſtate's eſta: 
ta the: wile; and the other moiety to be divided into four 
porte, one part forthe ifJue of Suſenns, and thice for the 
ilue of Elizabeth, And no diſtin ton was made between 
the whole — 5 half blood. Bunb. 159. 
And fo much for the 118th Novel of Juſtinian. We 
now p: ene ee WI: ith the explanation of the other parts of the 


Itatute of d:ttr:bution, and of the other ſtatutes, con{e- 
quent thereupon. 


No Feprefemtarrves admiited among cellateralt, after hr others 
and ſider's children] In the caſe ot H and Ha ding, T. 
1891: The queſtion was, Whether the words of the fla 
tute are to be intended as brothers and ſüſters to the 1- 
teftate; or whether, when diſtribution falls out among 
brother” 5 and, ſiſters, tous h remot? relations io the in— 
teltate, repreſentation ſhall be admitted amongſt them, 
And the court held, thet the revrefentation ſhould te 
only between the brothers and filters to the inteſtate. 2 
Lern. 222. 

In the cafe of Pett and Peit, T. 1700. The perſons 
claiming diſtribution were a deccaſed roche r's davgnter, 
and the grandchildyen of 2nother deceaſed brother, And 
ic was held by the court, that the Gece? ſod brother's daugh- 
ter only was intitied; and that a drcezird brother's ot 
ſiller's grandchildren {hall not come in with a deceaſed 
brother's or ſiſter's children, 1 P. Hill. 25. 1 Salt. 259% 

So in the-caſe of Bowers and Littlewscd, 1. 1719. A 
man died inteſtate, leaving no wife or child, brother at 
ſiſter, but his next of kin were an uncle by his mother's 
fie, and a deceaſed aunt's child. The latter brought 


a 0144 
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a bill againſt the uncle for a ſhare of the inteſtate's eſtate, 
To which the defendant d-murred ; and the demurrer 


ws allowed. And the lord chancellor ſaid, that the caſe 


of Pett and P-tt was in point; and that what had been 
urged in regard to the hardſhip of the caſe, was nothing; 
for 'o it may ſeem hard, that if an inteſtate leaves a 
deceaſed brother's only ſon, and ten children of a deceaſ- 
ed belf ſiſter, the ten children ſhall take ten parts in 
eleven with the ſon of the deceaſed brother, and yet the 
law is ſo, becauſe they all take per capita, and not by 
way of repreſentation. 1 P. Will. 594. 


In caſe there be no child, then to the next of kindred in 
qual degree] In the caſe of Durand and Prefiweed, June 
3, 1738. The inteſtate left two aunts, and a nephew 
2ad a niece (-hildren of a brother deceaſed). By the lord 
chancellor Hardwicke ; the ſurplus muſt be divided into 
four parts equally amongſt them, they being all in equal 
degree, and therefore the children do not take per flirpem, 
but per capita; but if the father of the nieces had been 
living, he would have taken the whole. 1 Ath. 455. 


That no ſuch diftribution of the goods of any perſon dying in- 
tiftare be made till after one year] But the right to the di- 
ſiri»2utive ſhare veſts immediately on the inteſtate's death. 
As in the caſe of Grice and Grice, H. 1708. Where a per- 
on, intitled to a diltributoty ſhare of an inteſtate's eſtate, 
cied within a year after the inteſtate, it was decreed, that 


though by the ſtatute no diſtribution is to be made 


within a year, yet the ſhare of the deceaſed perſon is an 
intereſt veſted, tranſmiſſible to his executors or admini- 
ſtrators ; for in this ſenſe the ſtatute makes a will for the 
inteſtate, and it is as if a legacy was bequeathed, payable 
2 year hence; _ which would plainly be an intereſt veſted 
preſently, Nay, where one died without wife or iſſue, 
and inteſtate, leaving a father, who alſo died before tak- 
ing cut adminiſtration, or altering the property of the 
elfate; yet by the ſtatute the right to the inteſtate's 
perſonal eſtate veſted in the father, and conſequently be- 
longed to his executors or adminiſtrators, and not to the 
next of kin to the firſt inteſtate, who in this caſe hap- 
pried to be a different perſon. 3 P. Will. 49. 


Huſband may demand and have adminiſtration] By this 
explanatory act of the 29 C. 2. the right of huſbands is 
ved, of adminiſtring to their wives rights, credits and 

Vor. IV, B b o:her 
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other perſonal eſtates.— In the caſe of Cary and Taylor, 
J. 1693. The wife intitled by the ſtatute of diſttibu- 
tion, died before any diſtribution was made, and the hu. 
band died ſoon after without taking adminiſtration to ji 
wife: It way decreed, that the wife's ſhare ſhould po tg 
the huſband's adminiſtrator, and not to the adminiſtrator 
of the wife. 2 Vern. 302. at's 

M. 1718. Squib and Hynne. A wife intitled by the 
death of her ſiſter, to a perſonal eſtate conſiſting of things 
in action, died; her huſband married again, and died in- 
teſtate, without having taken adminiftration to his ff 
wife, The ſecond wife took out adminiſtration to him, 
and alſo to the firſt wife of the goods not adminittred by 
the huſband. And it was decreed, that the firſt wife's 
ſhare of hes ſiſter's perſonal eftate, ſhould go to the 3dni- 
niſtratrix of the huſband, And the lord chancellor Coy- 
per ſaid, that the exception in the ſtatute of the 29 C. 2, 
doth not confine it to the life of the huſband, or to the 
circumſtance of his having reduced any part of the wiſt's 
perſonal eſtate into poſſeſſion, but provides that no part 
of her eſtate ſhall be diſtributed among her relations after 
her. 1 P. Vill. 378. 

M. 1718. Cart and Reeves, A wife died poſſeſſed of 
things in action. The huſband ſurvived, and died with- 
out taking out letters of adminiſtration to his wife. After 
which the next of kin to the wife adminiſtred to her. And 
the lord chancellor Macclesficld held that the wife's zami— 
niſtrator was but a truſtee for the executor of the huſband, 
And he ſaid, that this clauſe in the act was made in fa- 
vour of the huſband, and not to his prejudice ; ſo tht |t 
was intended by the parliament, that the huſband ſhouls 
be within the ftatute of diſtribution ſo 2s to take tie 
wile's things in action as to his benefit, but ſhould not 
be within the ſame as to his prejudice; for were the con- 
ſtruction to be otherwiſe, the huſband of the wife intel- 
tate weuld be in a worſe caſe than the next of kin, tho 
ever ſo remote, which was not the intent of the ſtatute. 
1 P. Will. 381. And the reporter adds, that Mr Vernon 
cited the caſe of lady Aiſcough, wherein he ſaid, lord 
Cowper's opinion was the ſame with the lord Maccleſ- 
field's, that the wife's things in action did veſt in tbe 
huſband by the ſtatute of diſtribution; ſo that ſiace this 
reſolution, the right of adminiſtration follows the 11ght 
of the eſtate, and ought, in caſe of the huſband's death 
after the wife, to be granted to the next of kin to the 
huſband, in the ſame manner as it is granted to 2 refidu- 
ary legatee. Id. 382. Fe: 
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For if a huſband ſurvive his wife, all intereſts veſted in 
her belong to him; and although he dies without get- 
ting them in, or taking out adminiſtration to her, yet 
they belong to bis repreſentatives, and not to her's 2 
HBr. Eq. Caf. 424. : | 

So in the caſe of Humphreys and Bullen, T. 1737. The 
wife had a legacy left her by her huſband; and after 
married a ſecond huſband, and died. Her ſecond huſ- 
hand took out adminiſtration-:to her, but died before he 
received the legacy. His next of kin took out admini- 
ſttation to him, and received the legacy. Another per- 
ſon took out adminiſtration to the wif- of the goods not 
zdminiſtted, and brought a bill againſt the huſband's ad- 
miniſtrator to repay the money. The queſtion was, whe- 
ther it belonged to the plaintiff in that right, or to the 
defendant as repreſentative of the huſband. The lord 
chancellor Hardwicke thought it ſo clear for the defend. 
ant, that he would not ſuffer it to be argued, He ſaid; 
This is a plain caſe, taking it as it ſtood on the old ſta- 
tutes of adminiſtration, for thereby the huſband was in- 
titled to adminiſtration if he ſurvived his wife, And as 
it ſtood on theſe ſtatutes, no body could call him to an 
account for the effects, for the party was to adminiſter 
for the good of the ſoul, but not to make a diſtribution, 
But by the 22 & 23 C. 2. c. 10. adminiſtrators are liable 
to make diſtribution, one third to the wife of the inteſ- 
tate, and ſo on. Yet upon the penning of that ſtatute, 
tho' no notice was taken of the huſband being admini- 
{trator of his wife, it was held not to be within the at; 
for no perſon could be in equal degree to the wife with 
the huſband, and ſo-he was not ſubject to the ſtatute of 
diſtribution, Which matter is explained by the 29 C. 2. 
c. 3. J 25. which ſays, the huſband may demand admi- 
niſtration of his deceaſed wife's perſonal eſtate, and re- 
cover and enjoy tne ſame, as he might have done before 
that act, which was (before that act) as his own proper- 
ty. And it before the ſtatute of diſtribution, the huſ- 
band had died before he had called in the effects of his 
wite and any other perſon had taken out adminiſtration 
to the wife, he would have been a truſtee for the huſ- 
band, So in the caſe of Cart and Reeves in lord Mac- 
ciesfheld's time, it was held, that an adminiftrator de bonis 
non of the wife was a truſtee for the repreſentative of the 
buſband. Therefore, though in point of law the plaintiff 
may be repreſentative of the wife, yet he is only a truſtee 
lot the next of kin to the huſband ; and then the plaintiff, 
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by bringing this bill againſt the perſon for whom he is 
intruſted, has been guilty of a breach of truſt ; ſo his bill 
muſt be diſmiſſed with coſts. 2 Abr. Caf. Eg. 445. 


Shall die intgſtate without wife or child, in the life time of 
the mother] Before this ſtatute of the 1 J. 2. c. 17. If 
one died without wife or child, his mother had all, and 
his ſiſters and brothers nothing; as the father ſurvivin 
hath all at this day. And the reaſon of making this ſta— 
tute was, becauſe the mother might marry, and Carry all 
away to another huſband, 1 Salk, 251. 

But if there be no brother or ſiſter, or repreſentative of 
brother or ſiſter, then it is out of the ſtatute, and the mo- 
ther ſhall have the whole, as ſhe had before the making 
of it. As in the caſe of Fackſon and Proudehome, T. 2 6. 
The ſon died inteftate without father, brother, or ſiſter; 
his mother living. She makes her will, and therein 
makes an executor and r<ſiduary legatee; and dies within 
a week after her ſon, and without having taken admini- 
ſtration to him. The brother of the mother takes out 
adminiſtration to the ſon, as his uncle and next friend, 
The mother's executor brings a bill againſt the uncle, 
who was the ſon's adminiſtrat..r, to have an account of 
the per ſonal eſtate of the ſon in right of his teſtatrix, who 
was intitled to it by the ftatute of diſtribution, Lord 
chancellor Cowper ſaid, that the adminiſtrator of the ſon 
is only tiuſtee for the next of kin to the inteſtate who are 
intitled to a diſtribution by the ſtatute, and that in this 
caſe was the mother, the ſon dying without father bro- 
ther or ſiſter ; and it is an intereſt veſted in the mother, 
though ſhe died before adminiſtration taken out to the 
ſon, and ſhall go to her execytor and reſiduary legatee: 
And decreed accordingly, Viner. Execut. (Z. 12.) 1. 


Without wife or child] 7. 12 G. 2. Keilway and Ker{woy, 
R. K.ilway died inteſtate poileſſed of a conſiderable per- 
ſon: eſtate, and without iſſue, leaving a wife and ſeveral 
brothers and fiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety z and a queſtion 
ariſing upon the ſtatute of J. 2. how the other moiety 
maul be diſtributed, whether the mother ſhould have 
the whole, or only a diftributive ſhare with the brothers 
and ſiſters, a bill was brought in order to have the opi- 
nion of the court, Upon nearing, the lord chancellor 
ng was clearly of opinion, and decreed, that the mo- 
ther {ſhould have no more than a ſhare of the other moie- 


iy with the brothers and ſiſters of the inteſtate ; for the 
intent 
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intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals; ſo that 
whenever ſhe is intitled, they ſhall have an equal ſhare 
with her. Str. 710. 

May 14. 1739. Stanley and Stanley. Hoby Stanley died 
inteſtate, leaving a wife, and a mother living, and chil- 
dren of a brother deceaſed. Theſe children, as repreſenta- 
tives of their father, bring a bill to have one half of the 
moicty of the inteſtate's eſtate; the wife being intitled to 
the other moiety, and the mother (as they infiſted) to 


have only an equal ſhare with them. It is true, in this 


caſe there is a wife left; but the intent of the act w-s to 
put the inteſtate's brothers and ſiſters, and their repre- 
ſentatives, in the ſame light and condition with the mo- 
ther; ſo that whenever the mother was intitled, the bro- 
thers and ſiſters, and their repreſentatives (per ſtirpes), 
were to have an equal ſhare with her; and cited the caſe 
of Keilway and Keilway, which is exatly the ſame with 
the preſent, except that in the prent caſe the inteſtate had 
no brother or ſiſter living at his death, which is not ma- 
terial, in regard that the children of the brother take by 
way of repreſentation, For the mother, who claimed 
the whole moiety, it was inſiſted, that theſe ſtatutes are 
to receive a favourable conſtruction, to exclude repreſen- 
tatives in a remote degree, in reſpect cf collaterals; and 
the words in the ſtatute of James are in the conjunctive, 
and require a brother or ſiſter to be in , as well as re- 
preſentatives of brothers and ſiſters, to make a caſe with- 
in this ſtatute, It has been determined, in the caſe of 
Walſh and Walſh, that when the inteſtate leaves brothers 
or ſiſters children, and no brother or ſiſter, ſuch children 
take per capita, as next of kin, and not by repreſenta- 
tion; and, in the caſe of Durant and Prſtibood, that the 
conſtruction of the ſtatute was the ſame, if a man died 
leaving aunts and nieces, and no brother or ſiſter, ſuch 
aunts and nieces would all take per capita, and the nieces 
could not take per flirpes; and yet if the father of the 
nieces had been living, he would have taken the whole. 
And from thence it was argued, that as there was no 


brother or ſiſter of the inteſtate living, if the plaintiffs in 


this caſe took any thing, it muſt be neceſſarily per capita, 
and not by repreſentation ; that when brothers children 
take per capita, they muſt neceſſarily take as next of kin, 
becauſe as they are not in equal degree with the inteſtate's 
mother, they could not otherwiſe take at all. And it 
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by bringing this bill againſt the perſon for whom he i; 
intruſted, has been guilty of a breach of truſt; ſo his bill 
muſt be diſmiſſed with coſts. 2 Abr. Caf. Eg. 445. 


Shall die inteſtate without wife or child, in the life time of 
the mother] Before this ſtatute of the 1 J. 2. c. 17, It 
one died without wife or child, his mother had all, and 
his ſiſters and brothers nothing; as the father ſurviving 
hath all at this day. And the reaſon of making this ſta- 
tute was, becauſe the mother might marry, and catry all 
away to another huſband, 1 Salk, 251. 

But if there be no brother or ſiſter, or repreſentative of 
brother or ſiſter, then it is out of the ſtatute, and the mo. 
ther ſhall have the whole, as ſhe had before the making 
of it. As in the caſe of Fackſon and Proudehome, T, 2 C. 
The ſon died inteftate without father, brother, or fifter ; 
his mother living. She makes her will, and therein 
makes an executor and reſiduary legatee; and dies within 
a week after her ſon, and without having taken admini— 
ſtration to him. The brother of the mother takes out 
adminiſtration to the ſon, as his uncle and next friend, 
The mother's executor brings a bill againſt the uncle, 
who was the ſon's adminiſtiat..;, to have an account of 
the p*rſonal eſtate of the ſon in right of his teſtatrix, who 
was intitled to it by the ftatute of diſtribution, Lord 
chancellor Cowper ſaid, that the adminiſtrator of the ſon 
is only tiuſtee for the next of kin to the inteſtate who ate 
intitled to a diſtribution by the ſtatute, and that in this 
caſe was the mother, the fon dying without father bro- 
ther or ſiſter; and it is an intereſt veſted in the mother, 
though ſhe died before adminiſtration taken out to the 
ſon, and ſhall go to her executor and reſiduary legatee: 
And decreed accordingly, Finer. Execut. (Z. 12.) 1. 


Without wife er child] J. 12 G. 2. Keilway and Kerlway, 
R. K ilway died inteſtate poſſeſſed of a conſiderable per- 
ſon: eſtate, and without iſſue, leaving a wife and ſeveral 
brothers and fiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety ; and a queſtion 
ariſing upon the ſtatute of F. 2. how the other moiety 
Qui! be diſtributed, whether the mother ſhould have 
the whole, or only a diſtributive ſhare with the brothers 
and fiſters, a bill was brought in order to have the opl- 
nion of the court, Upon nearing, the lord chancellot 
ig was clearly of op nion, and decreed, that the mo- 
ther ſhould have no more than a ſhare of the other moie- 


y with the brothers and ſiſters of the inteſtate ; for the 
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intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals; ſo that 


whenever ſhe is intitled, they ſhall have an equal ſhare 


with her. Str. 710. 

May 14. 1739. Stanley and Stanley. Hoby Stanley died 
inteſtate, leaving a wife, and a mother living, and chil- 
dien of a brother deceaſed, Theſe children, as repreſenta- 
tives of their father, bring a bill to have one half of the 
moicty of the inteſtate's eſtate; the wife being intitled to 
the ocher moiety, and the mother (as they inſiſted) to 
have only an equal ſhare with them. It is true, in this 
caſe there is a wife left; but the intent of the act w-s to 
put the inteſtate's brothers and ſiſters, and their repre- 
ſentatives, in the ſame light and condition with the mo— 
ther; ſo that whenever the mother was intitled, the bro- 
thers and ſiſters, and their repreſentatives (per ſtirpes), 
were to have an equal ſhare with her; and cited the caſe 
of Keilway and Keiltway, which is exæctly the ſame with 
the preſent, except that in the prent caſe the inteſtate had 
no brother or ſiſter living at his death, which is not ma- 
terial, in regard that the children of the brother take by 
way of repreſentation, For the mother, who claimed 
the whole moiety, it was inſiſted, that theſe ſtatutes are 
to receive a favourable conſtruction, to exclude repreſen- 
tatives in a remote degree, in reſpect cf collaterals; and 


the words in the ſtatute of James are in the conjunctive, 


and require a brother or ſiſter to be in , as well as re- 
preſentatives of brothers and ſiſters, to make a caſe with- 
in this ſtatute. It has been determined, in the caſe of 
Walſh and Walſb, that when the inteſtate leaves brothers 
or ſiſters children, and no brother or ſiſter, ſuch children 
take per capita, as next of kin, and not by repreſenta- 
tion; and, in the caſe of Durant and Pre/{w22d, that the 
conſtruction of the ſtatute was the ſame, if a man died 


leaving aunts and nieces, and no brother or ſiſter, ſuch 


«unts and nieces would all take per capita, and the nieces 
could not take per flirpes; and yet if the father of the 
nieces had been living, he would have taken the whole, 
And from thence it was argued, that as there was no 


brother or ſiſter of the inteſtate living, if the plaintiffs in. 


this caſe took any thing, it muſt be neceſſarily per capita, 
and not by repreſentation ; that when brothers children 
take per capita, they muſt neceſſarily take as next of kin, 
becauſe as they are not in equal degree with the inteſtate's 
mother, they could not otherwiſe take at all. And it 
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was further argued, that if they were intitled by repre. 
ſentation, it might be carried to the fourth or fifth pene- 
ration, for there is nothing to reſtrain it in this act, as 
there is in the ſtatute of diſtribution ; which would cre. 
ate great confuſion and fractions in the eſtates of inteſ- 
tates.— By the lord chancellor Hardwicke : There are 
two queftions in this caſe; Firſt, Whether the plaintiffs, 
who are children of the inteftate's brother, ſhall ſhare 
with the mother of the inteſtate, there being a wife of the 
ſaid inteſtate? Secondly, ſuppoſing they may, notwithſtarc- 
ing that there is a wife; whether they can come in, in n- 
ſpect that there is no brother or ſiſter of the inteſtate living ? 
As to the firſt, it is directly within the caſe of K-1{rrry 

and Keilway ; and I am ſatisfied with the reaſon of that 
eaſe, It depends upon the conſtruction of the proviſo 
in the ſtatute of James, which is very incorrectly penned, 
and ſo is the ſtatute of diſtribution; and therefore a con- 
ſtruction is to be made upon the ſecond ſtatute, according 
to the intent and meaning of the legiſlature, Upon the 

ſtatute of diſtribution, the deſcending line excluded all 

collaterals, and afterwards went to the next of kin, ſo 

that the father or mother would take all; therefore the 

ſubſequent ſtatute intended, that the mother ſhould haye 
a proviſion only equal with the brother or ſiſter of the 
inteſtate. As to the fecond queſtion, it is a new one; 
for the inteſtate has left no brother or ſiſter, for the mo- 
ther to collate, or ſhare equally with, The caſe of 4 
and Walſb is grounded upon the ftatute of Charles, T he 

words of that act do ſuppoſe, that there muſt be ſome per- 
ſons ta take in their own right, and others in right of 

repreſentation; but the ſtatute of James is of a different 

kind, and lets in another perfon. Here is a mother takes 

an original ſhare in her own right, and the brothers and 

ſiſters children take as if the brother and ſiſter were liv- 

ing; for the word and, immediately preceding the words 

the repreſentatives, muſt be conſtrued in the disjunctive. 

As to the objection, that fuch repreſentation might be 

carried to ſeveral generations, I think that conſequence 

doth not follow; for the proviſo in the ſtatute of James 

is to be incorporated into the ſtatute of Charles, which 

expreſsly ſays, that repreſentation ſhall not be carried 

beyond brothers and ſiſters children ; and this is agreeabie 

to the rule laid down by lord Hale, that ſtatutes made 

pari materia ſhall be conſtrued into one another, I think 
the ſtatute of James intended to let in the rule of the 2 
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la, which contained three lines, aſcending, deſcending, 
and collateral; the deſcending line abſolutely excluded 
all others 3 the aſcending excluded all collaterals, except 
brothers and fiſters, and they took alike. His lordſhip 
therefore ordered the reſidue of the inteſtate's eſtate, aſter 
(itisfaftion of debts, to be divided into four equal parts; 
tro fourth parts thereof to go to the widow, one fourth 
o the mother, and one fourth to the brother's children, 
1 Atkyns, 458. 


Every brother and ſiſter] Jan. 24. 1740. I/eallis and 
Hodgſon. James Wallis died inteſtate ; and at his death 
left jſſue Towers Wallis, his only child, an infant, who 
died within a week after his father; and his wife then 
enſient of a daughter. A bill was brought by the daugh- 
ter for a moiety of the perſonal eſtate of Towers Wallis, 
he having died without wife or child in the life time of 
his mother. A.,crofs bill was hled by the mother, praying 
that the whole perſonal <ſtate of Towers Wallis might 
be Cecreed unto her, At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome 
tfhculty, and directed it to ſtand over till he had conſulted 
with the civilians upon it; and now delivered his opt- 
nion: That the daughter born after the death of her bro- 
ther, was intitled to a moiety of his perſonal eſtate, This 
is a queſtion which depends upon the ſtatute 1 . 2. c. 
17. If the ſiſter had happened to have been born before 
the death of her brother, without doubt ſhe would have 
been intitled to a ſhare of her brother's perſonal eſtate 
equally with her mother, The only doubt is, inaſmuch 
25 ſhe was a poſthumous ſiſter, and born after the death 
of her brother. But that circumſtance, I am of opinion, 
will make no difference, It was admitted by the counſel 
for the defendant, that upon the ſtatute of Cha. 2. a poſthu- 
mous child ſhall have the benefit of a {hare of the perſonal 
ſtate of his father, equally with the other children; for 
this is agreeable to the intent of that ſtatute, and to that 
cebt of nature which parents owe to their children : Nor 
can any inconvenience ariſe from this; becauſe the event 
ot there being ſuch children, muſt happen in nine months 
a furtheſt, But it was objected, that in collateral ſuc- 
ceſſions ab inte/tato, as between brothers and ſiſters, uncles 
and nephews, there is no ſuch debt of nature: That the 
Ciſtributory ſhare muſt veſt in the party at the time of the 
heath of the inteſtate, or not at all; and that great incon- 
'*niences muſt follow from a different determination; and 
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that the veſting might be poſtponed, and broken in upon, 9 
and varied by a ſubſequent event : And in order to ſpecify v 
an inconvenience of this ſort that might happen, the caſe of W 
the half blood has been put that they are equally intidlee th 
to a diſtributory ſhare with the whole blood; that a mo— of 
ther might marry a ſecond huſband, and by that means ar 
there may be more brotheis and ſiſters born at preat dif. of 
tances of time, and therefore the diſtribution of the par. be 
ty's eſtate might perpetually vary. As to the firſt of theſe $ 
objections, that there is no debt of nature in collateral ſuc. de 
ceffions, that is a circumſtance of no weight; for in the to 
caſe of lineal ſucceſſions, where that objeQion has been Ml cf 
made uſe of as an argument for giving a fhare to the pcſt. WM pu 
humous child, that has been only an additional corrobo- tio 


ratory reaſon, and the primary reaſon has been the in- alc 
tention of the ſtatute to preſerve the «ſtate of the father WI co 
among his own children. As to the ſecond objection, WI to 
that the eſtate muſt veſt immediately upon the death of WM co 
the inteſtate; it is true, that this is generally lad WI ſhe 
down in 1 Vern. 403. and 2 Vern. 274. but this ob- me 
jection is of equal weight in the caſe of lineal ſucceſ- W the 
ſions ab inte/lato, as it is in collateral ſucceſſions ; yet there ¶ cor 
it has never been allowed: and this appears by the opi- WM im: 
nion of lord Raymond, 2 P. Vill. 446. Edwards and el 
Freeman. As to the third objedtion, that according to fru 
this doctrine, a poſthumous brother or ſiſter of the half eivi 
blood would be able to take, which would introduce many the 
inconveniencies; it is very true, that on the ſtatute of IM that 
Charles the ſecond, the half blood ſhall take equally with gro 


the whole; for that was finally ſettled in Shower's parlia- Wl cou 
mentary caſes, 108. where all the learning on this head is ef 


collected together; but I do not find, that it was ever {Wing 
determined on this ſtatute of James the ſecond, that a WM app: 
brother of the half blood ſhould take as repreſentative of Hofe 
his brother deceaſed. In the caſe of Watts and Cawtin, Wo! tl 
this point was argued, and many probable reaſons given WW and 
for that fide of the queſtion ; but there was no detefmi- tte 
nation, and therefore I will leave this point unprejudiced ¶ Jam 
till it ſhall ariſe. The principal reaſon upon which uon 
found my opinion in the preſent caſe is, that the poſhu- Wopin 
mous ſiſter was in ventre ſa mere at the death of her bro- ke. 
ther, and conſequently was a perfon in rerum nature 
Upon this ground it is, that by the rules of the common 
and civil law, ſhe is capable of taking in ſucceſſion. 
By the rules of the common law, an enſient of this kind 
may be vouched in a common recovery; and in behalf df 


ſuch an enſient, a bill may be brought, and an injun&tion 
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ranted to ſtay waſte, So in the conſtruction of wills and 
iſes, an infant of this ſort is capable of taking. For not- 
withſtanding the caſe of Slate and Cutler, it is now ſettled, 
that ſuch an infant is capable of taking by deviſe. And 
of this opinion were two judges, in the caſe ot Scatter good 
and Edge, according to a manuſcript report which I have 
of that caſe. But though this is ſo at common Jaw, every 
body knows, that that which gave birth to the ſtatute of 
Charles the ſecond, was the contention then depending 
between the temporal and eccleſiaſtical courts, in relation 
to the power which the ſpiritual courts then exerciſed, 
of compeliing diſtributions, and taking bonds for that 
purpoſe, The riſe and progreſs of this diſpute is men- 
tioned in 3 Mod. 58. and Raym. 496. That ſtatute hath 
aſcertained that point in favour of the eccleſiaſtical 
courts; and the moſt material clauſes in it aregelative 
to their law, and to the courſe of proceedings in their 
courts. And the ſeveral expreſſions in the third ſection 
ſhew, that the main deſign of the act was (as hath been 
mentioned,) to make the exerciſe of that juriſdiction in 
the eccleſiaſtical courts legal, which before that time was 
condemned in the temporal courts. And in the caſe of 
imith and Tracy, lord Holt who was then one of the coun- 
ſe] argued ſtrongly, that that ſtatute was not to be con- 
trued by the rules of the common but of the canon and 
civil law 3 and a conſultation was thereupon awarded, In 
the caſe of Carter and Crawley, it was likewiſe held, that 
that ſtatute was direCtory to the ſpiritual courts, and was 
grounded principally on their Jaw and the practice of their 


courts, In a caſe at the rolls, the maſter of the rolls was 


of opinion, that the ſtatute was to be conſtrued accord- 
ing to the canon and civil law; and afterwards, upon an 
appeal, lord King agreed to that opinion, This ſtatute 
of Charles the ſecond therefore confirms the juriſdiction 
of the ecclefiaſtical courts which hath been mentioned, 
and enlarges it. It ſets up the collatio bonorum which 
the civil law allows of. As this is ſo, the ſtatute of 
James the ſecond muſt be conſtrued by the civil and ca- 
non law likewiſe. In 1 Ventr. 244. lord Hale was of 
opinion, that ſtatutes made in pari materia were to be 
taken into the conſtruction of one another; and that the 
litute of the 14 Eliz. relating to church leaſes, is a kind 
of an appendix to the 13 Eiz. relating to the ſame matter. 
And this rule of conſtruction holds more ſtrongly in the 
Pretent caſe, than it did in that; for this ſtatute of James 
ite ſecond is a continuance of that of Charles the ſccond, 

with 
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with three additional clauſes; and therefore it is to be 
conſidered, as if the ſtatute of Charles the ſecond was te. 
pealed, and te-enacted in it, And if this is ſo, it is con- 
ſiderable what the civil Jaw is in this particular; and by 
that law, an infant in venive ſa mere is Conſidered as in 
e, in thoſe reſpects which are for the benefit of the jn. 
fant, though not in thofe which are to his prejudice, 
This appears by many pefſages in the Digeſt. in the 
preſent cafe, the queſtion is de commode ipſius partus mere- 
Iy, and no ways relates to the prejudice of this infant; 
therefore the decree muſt be accordingly, 


it, Of cuſtoms in particular places. 


By aGlauſe in the ſtatute of diſtribution, as heth been 
obſerved, theſe cuſtoms are ſpecially reſerved and except- 
ed. What theſe cuſtoms are, particularly within the city 
of London and the province of Vork, which comprehend 
ſo large and conſiderable a part of the kingdom, it is 
ſomewhat ſtrange that ſo few authors have taken any 
pains to inform their readers or themſelves. The civil 
law acknowledgeth not theſe cuſtoms ; nor yet doth the 
common law : and therefore perhaps neither civilians nor 
common lawyers have judged them a proper ſubject for 
their inquiries. And yet the general notion thereof 
ſcemeth to have ſprung from the civil law, which eſta— 
bliſheth what the civilians call the /egitzme, or legal por- 
tion, although much different from theſe cuſtoms ; And 
theſe cuſtoms are ſo ancient, and of ancient times were 
of ſuch general and almoſt univerſal] extent; that ſome of 
the greateſt lawyers have doubted whether they were not 
part of the common law. 

The matter in ſhort ſeemeth to have been plainly thus: 
Before the conqueſt, lands were deviſable by will; of 
which the gavelkind lands are a ſtanding inſtance. And 
in more ancient times ſtill, all the children, both male 


and female, inherited alike ; and the eſtate, whether real 


or perſonal, deſcended to ail equaily. (1 Salk. 251. Hal. 
H. C. L. 220. Dalrymp. Feud. 2015 202.) And this 
was agreeable to reaſon and nature; although not to the 
policy of government which ſucceeded, Aſter the con- 
queſt chiefly, came in the military tenures with the feudal 
law. The eldeſt ſon was fitteſt to bear arms; and to the 
end that during the ſervice he might be able to ſuſtain 
the dignity of the military profeſſion, he ſucceeded wo 
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chole eſtate of land. And that the other children might 
qt be deſtitute, a portion was provided for them out of the 
vr(onalty, which the father might not give from them by 
vil, nor the ordinary by diſtribution in caſe of inteſtacy. 
Al! antiquity ſpeaks of this as the general and eſtabliſh- 
law, except only in ſome few boroughs and particular 
paces, where the people lived probably by trade, and 
here was not lands ſufficient for the ſupport of arms, And 
his accounts for it, why the lands holden in burgage te- 
ure continued till deviſable by will, when no other 
nds were ſo, except only thoſe of gavelkind in Kent 
nd in divers parts of Wales, which received not the laws 
of the conqueror. 
And this order continued during all thoſe reigns, whilſt 
de kings were ſupplied with ſoldiers by the lords of ma- 
zors and others at a price and for a time agreed on. Until 
x liſt the kings and people coming into other meaſures for 
wing of ſoldiers, theſe military ſervices dwindled away, 
xd were changed into pecuniary compenſations. Lands 
n the reign of king Henry the eighth became again de- 
able by will. The reftraints upon the perſonalty va- 
iſhed by degrees, and only ſome footſteps thereof remain 
a particular places, In the province of York, theſe mi- 
Itary ſervices were the longer neceſſary, by reaſon of the 
antinual incurſions of the Scots *; and to this day a 


great 


9 — — 


la the county of Weſtmorland, there are many footſteps ot 
Iz inſtitution, in the cuſtoms of the ſeveral manors. In the 
danor of Ravenſtonedale, wherein the cuſtoms were aſcertain- 
Uby indenture betwixt the lord and tenants, in the 3d and 
a of Philip and Mary, one article is, that the renants ſhould 
heat or divide no farmhods; or, as the ſame is explained 
ja further indenture in the 22d year of queen Elizabeth, that 
me of the tenants ſhall divide or ſever their ancient and caſtomaty 
wnexts, without ſpecial agreement with the lord or his ſtew- 
"tor that purpoſe. Which cuſtom, being rivetted by the in- 
lures, continues till this day, altho' the cauſe hath long fince 
aiſhed. But, by permiſſion of the lords from time to time, fo 
Dany ſeverances have been made, that it is difficult to eſtimate 
"Un the ſaid manor, what might have been the value of an 
"inal military tenement. 

ly the manor of Kentmire, in the ſaid county, there are re- 
Pans of an eſtabliſhment, which ſeem to lead nearer to that 
pit. It appears that the manor was anciently divided into 
quarters; each quarter into fifteen tenements ; that each 
tenement 
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great part of the lands within that province ate not de 
viſable by will; and until the reign of king William tt. 
third, 2 man there by his will might not diſpoſe of 1; 
perſonal eſtate from his wife and children, further th 
his owa propoitionable part; and one would thipk hy 
moſt, it not all, of the books which have been wit 
upon the ſubject of wills, that have taken any notice 
this matter at all, that the ſame law continueth ſtill;; 
indeed it doth in the caſe of inteſtacies, although ne 
the caſe of laſt wills and teſtaments. For by the ſtatute 
of the 4 . c. 2. power is given to the inhabitants of thy 


province of York, to diſpoſe of their whole perfor:f 


eſtate by will, notwithſtanding their cuſtom to the con 
trary ; except only in the cities of York and of Cheer 
And by the 2 & 3 An. c. 5. the like power is given to the 
inhabitants of the city of Vork alſo. Dy the 78 , 
c. 38. the like power is given to the inhabitants of the 
principality of Wales. And by the 11 G. c. 18. the lil 
power is given to the freemen of the city of Landon. By 
the law concerning the diſtribution of inteſtates effects, 
all the ſaid places, continues as it was before. 

Lord chief juſtice Coke, who might ſeem well able te 
give a good account of theſe cuſtoms, had a fair opportu 
nity in his commentary on the great charter, where the 
reaſonable part is mentioned; but he paſſeth it over ſlight 
ly, contrary to his wonted manner, and ſays dryly, that 
it is not by the common law: and quotes Bracton for the 
ſame; whereas Bracton doth not ſay ſo, but rather the 
contrary. 

The author of the Law of Teſtaments (which lcemell 
to be a book not altogether deflitute of merit) proſeſſeth 
expreſsly to treat of the cuſtoms of the city of London 
and province of York. And he hath collected a cont 
derable number of caſes relating to that ſubject. But 


ll 


„* — — * 


tenement conſiſted of a proportionable quantity of incloſed 
ground, with paiture for ten cattle in a common paſlure ling 
within each quarter reſpectively, and privilege for 80 ſheep 1 
another paſtare common to the Whole manor; that for each te- 
nement a man ſerved the office cf conilable, paid 2s aver 
to the curate of the chapel, and now pays 13s 4d rent to the 
lord of the manor. By which diſtinctions the tenements hate 
been kept ſo far ſeparate, that it is caſy to calculate what tit 
ſoldier's eſtate within that manor might be ſuppoſed to be 
worth by the year: tor cne of thoſe ancient tenements, Ves 
huſbanded, ſecmeth to be of the value at this day of about 10 
a year. | 


with 
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with regard to the city of London, by ſome fatality, he 
hath recited the ſtature of the 11 C. c. 18. ſo imperfectly, 
hit if he did underſtand it himfelf, it is impoſſible the 
exder mould underſtand it from his manner of expreſſing 
++ but it is plain he did not underſtand it; for all which 
de delivers, tendeth to prove, that the cuſtom of the city 
London extends to wills as well as to the diſt:idution 
of inte ſtares effects, and to wills eſpecially. All which 
in contradiction to the ſtatute, as will appear. And of 
the ſtatutes which give te the inhabitants of the province 
of York the like power to diſpoſe of their whole perſonal 
fates by their laſt wills and teſtaments, he taketh not 
the leaſt notice, nor ever mentions them. 

Dr Gibſon was a native of the province of York; and 
received his patrimony by the law and cuſtom of that 
drovince. He recites the ftatutes faithfully which take 
way the cuſtom 2s to wills within the province at large, 
and within the city of York in particular, and alto with- 
in the principality of Wales; but when he comes to 
ſpeak of the aforeſaid reaſanable part, having recited brief- 
the words of Bracton and Fleta, and juſt mentioned 
the writs de rationabili parte banorum in the regiſter, he 
ſays a bare reference thersto may be ſufficient, ſince the 
aid right is fo far aboliſhed ; and he adds, that it is now 
little more than matter of ſpeculation, what we find in 
the magna charia itſelf concerning the ſame reaſonable 
part, And when he comes to treat particularly of the 
(tribution of inteſtates effects; altho' the clauſe of ex— 
ception of theſe cuſtoms in the ſtatute of diſtribut:on 
emed to render an explication thereof in ſome ſort ne- 
ffary, yet he paſſeth it in ſilence, 

De Swinburne was judge of the prerogative court of 
Tock, He had preat abilities, and opportunities more 
han any other perſon of his time, and inclination like- 
vile, to obtain a competent ſatisfaction in this matter. 
lis book, for the time in which it was written, is a moſt 
txcellent book. And one can ſcarcely pardon the con- 
nvators of his work (altho' upon the whole of the bet- 
ler ſort of this kind of authors) for attempting, as they 
pretend, to correct his ſtyle, It needeth no cortection. 
»winbdurne lived at a time, namely, in the latter end of 
queen Elizabeth's reign, when the ſtyle of writing was 
*2a0t and caſy, according to the true ſtandard of the 
"*cients and of nature; and utterly abhorrent from that 
mal bombaſt, which (from the royal example) ſuc- 
ted&kd in the next eign. Bur if they could have amended 
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Swinburne's expreſſion, they ought not to have doge 
it; but in an edition of Swinburne, to have exhibited 


Swinburne ; and where he might be judged to be wrong, 


or where the law ſince his time is altered (as it is in many 
caſes), there was ſcope enough for animadverſion other 
ways. But they have mangled Swinburne, and made ng 
diſtinction betwixt what is his, and what is not, By 
breaking the connection in improper places, and not al. 
ways underſtanding him themſelves, they have rendered 
even Swinburne ſometimes unintelligible, All which isonly 
intended as an apology, for having ſeparated Swinburne 


throughout this title, from his editors or continuators; | 


by inſerting what is Swinburne's, in his own werds, 
and under his own name; and by diſtinguiſhing what is 
an addition to Swinburne, at the end of the quotation, by 
the letter a, 

As to the matter before us, we mult deſpair of obtain- 


ing a more perfect delineation of the cuſtum of the pro- 


vince of York, as it was in Swinburne's days, than Swin- 
burne hath exhibited, He was a diligent ſearcher into 
antiquity; Was nearer to the fountain head than we zre 
by almoſt two hundred years; was acquainted perſonally 
with the moſt learned men of that time; and made it his 
employment, to examine minutely into this particular 
cultom; and above all, was maſter of the acts and te. 
cords of the court of York, and availed himſelf of that 
treaſure, But what is moſt aſtoniſhing is, that even in 
the very laſt edition of Swinburne, where he 1s treating 
of this ſame cuſtom, there is no notice at all taken (by 
the editors) of the ſtatutes or ads of parliament, which 
at one {irok2 utterly aboliſhed at leaſt one half of this 
cuſtom: but for any thing which appears, the reader muk. 
judge, that the inhabitants of the province of York cat- 
not make their teſtaments of their perſonal eſtates, fut— 
ther than to the extent of the teſtator's own rateable part, 
which was, and in the caſe of inteſtates is {till cal!:0 
the death's part. Indeed there is a ſketch of one of tic 
ſaid acts, in a corner of the book elſewhere ; inſerted 
where it hath no manner of connexion, by thoſe wio 
did not underſtand, or did not conſider, its importance 
and uſe. 

There is ſome ſhadow of this cuſtom, as was ſaid be— 
fore, in the civil law ; and the proportions were thus: 
If there were four children or under, they had a third 
part equally amongit them; if five or more, they has 
moicty. And the civil law allows a legitime to pou 
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but not to widows; whereas, on the contrary, the cuſ- 


toms we {peak of do allow a legal portion to widows, but. 


not to parents, 2 Domat. 119, 121. 

By the ſtatute of magna charta, c. 18. in the ninth year 
of king Henry the third, it is ſaid, generally; I nothing 
le owing to the ing or any other, all the chattels ſball go to the 
uſe of the dead (that is, to his executors or adminiſtrators), 
javing to his wife and children their reaſenable paris: [Ot 
rather, their proforticnable parts; „ falvis uxori ejus 
« & pueris ipſius rationabilibus partibus ſuis.” 

Brat/zn, who wrote ſoon after this ſtatute, delivers it 
in (ew words as the general law of the realm, that after 
debis and other neceflary charges deducted, the whole 
reſidue ſhall be divided into three parts; of which the 
children, if there be any, ſhall have one part; the wife, 
if the ſurvive, ſhall have another part; and the third part 
the teſtator ſhall have free power to diſpoſe of. If the 
teſtator bath no children, then one moiety ſhall be to the 
deceaſed, and the other moiety ſhall be reſerved to the 
wife, If he ſhall die, having no wife, and having chil- 
erca ſurviving z then the deceaſed ſhall have one moiety, 
2nd the children ſhall have the other. If he ſhall die 
without either wife or child, then the whole ſhall re- 
main to the decealed. Brad. 60, bi. And it is to be 
odlerved, that theſe propurtions generally do govern the 
cultoms to this day. 

And the ſame is delivered by the author of Fleta, almoſt 
in th: ſame words; and he faith, as Bracton had ſaid be- 
fore, that this is the Jaw, unleſs there be a cuſtom to the 
centrery, as in Cities, towns, and villages, Fleta, b. 2. 
6. 57. 

By a conſtitution of archbiſhop Stratford, which was 
inthe 16 Ed. 3. it is ordered thus: Foraſmuch as it hap- 
penet2 ſometimes, that perſons dying inteflate, the lords of the 
Jers de not per mit the debts of the deceaſed ls be paid out of their 
myveal is goods, nor the ſaid gocds to be diſtributed to the uſe of 
ler wives children or parents, or otherwiſe by the diſpeſitien 
of the ordinaries, according ts that portion which by the cuſlom 
ef the country appertaineth to the deceaſed ; we do decree, that 
none ſhail henceforth de the ſame, on pain of the greater excom- 
munication, Lind. 171. 


Aecurding to that portion which, by the cuſſam F the country, 
appertarneth to the deceaſed | Lindwood ſays, The portion 
of the deceaſed was, what was afligned by the ordinary 
for the ſuppoled benefit of the ſoul of the deceaſed; 
hic! 
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which was to be determined by cuſtom : ſometimes (ſays 
he) it was the whole perſonal eſtate, as when there was 
neither wiſe nor child ; ſometimes one half, as where 
there is a wife ſurviving, but no children; ſometimes 2 
third part, as where there is both wife and children, 
Lind. 178. 


By the cuſtom of the country] He doth not ſay, of the 
realm; and that tor this reaſon (ſaith Lindwood) becauſe 
perhaps throughout the whole realm one and the fame 


cuſtom as to this matter doth not prevail; but there are 


different cuſtoms according to the diverſities of countries : 
for there may be a general cuſtom of ſome province; af 
a ſpecial cuſtom of ſome city, territory, or place, Lind, 
172. 

e ſaith, The writ de rationabili parte binorum 
lieth, where the wife or ſons and daughters of the decea(- 
ed cannot have their reaſonable part of the deceaſed's goods, 
after the debts are paid, and funeral expences ſatished, 
F. N. B. 284. 

And it ſeemeth, he ſays, by the ſtatute of magna cbarta, 
c. 18, that this was the common law of the realm; and 
ſo (he ſays) it appeareth by Glanvil F. N. B. 284. 

And in the 31 Ed. 3. A woman did demand the moiety 
of her huſband's goods becauſe he had no children, and 
counted upon the cuſtom of the realm, F. N. B. 284. 

But in after times, and by degrees, they came to count 
for the ſame upon the particular cuſtom of ſuch and ſuch 
places. F. N. B. 284. | 

And accordingly the writs in the regiſter do rehearſe 
the cuſtums of particular counties; and are of this form: 

The king to the ſheriff &c. If V, who was the 
« wife of D, ſhall make us ſecure &c. that then you 
c ſummon E and E, executors of the teſtament of the 
« aforeſaid D, that they be &c. to ſhew why, ſeeing that 
« according to the cuſtom in the county aforeſaid hither- 
© to obtained, wives after the death of their huſbands 
de onght to have their reaſonable part of the goods and 
„ chattels of their huſbands, they the ſame executors 
« aforeſaid from her the ſaid J/ her reaſonable part to 
« the value of ten marks of the goods and chattels which 
« were of the aforeſaid D heretofore her huſband they 
« do detain, unjuſtlv, and refuſe to render them unto 
« her; to the great damage and grievance of her the ſaid 
« JF, and againſt the cuſtom atoreſaid., And have yo! 
& there the ſummons and this writ &c.” 
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8 © The king &c, Foraſmuch as B of ==———— and 8 
5 *® his ſiſter have made us ſecure &c. that you ſummon E 
e « and £ executors of the teſtament of D of that 
3 « they be &c. to ſhew why, ſeeing that according to the 
g. e cuſtom in the county aforeſaid hitherto obtained and 


« approved, children after the death of their fathers, 
« who are not their heirs, nor were promoted in the life 


E « of their fathers, ought to have their reaſonable parts of 
ſe „e the goods and chattels which were of their fathers, 
1e they the ſame executors aforeſaid from the aforeſaid B 
re « and & after the death of the aforeſaid D their father, 
, WH © whoſe heirs they are not, and who were. not promoted 
0 „in the life of the ſame their father, their reaſonable 
d, « parts to the value of ten pounds of the goods and chat- 
„tels which were of the aforeſaid D their father they do 
Li „ detain, unjuſtly, and refuſe to render the ſame unto 
"= them; to the great damage and grievance of them the 
, « ſaid B and S, and againſt the cuſtom aforeſaid. And 
d, „ have you there the {ummons and this writ &c,” 
In the caſe of Stapleton and Sherrard, H. 1684. (1 Vern, 
a 205.) It was faid, that the cuſtom of the province of 
nd York is the ſame with the cuſtom of the city of London, 
ualeſs in the caſe where the eldeſt ſon hath lands by de- 
ty ſcent: but it will appear when we come to treat of them 
nd {eparately, that there are other differences. 
; And firſt of the cuſtom of the city of London. 
int 
ich 


i. Of the cuſtom of the city of London in particular. 


1. By the 11 G. c. 18. Ihereas great numbers of weal- Statute enabling 
to; perſons, not free of the city of London, do inhabit and to diſpoſe bywill, 
carry on the trade of merchandize and other employments within 
the ſaid ctly, and refuſe or decline to become freemen of the ſame, 
by reaſon of an ancient cuſlom within the ſaid city, reſtraining 
the citizens and treemen of the ſame from diſpoſing of their 
perſonal eflates by their laſi wills and teſtaments; to the intent 
therefore that perſons of wealth and ability, wha exerciſe the 
buſineſs of merchandize. and other laudable employments within 
the ſaid city, may not be diſcouraged from becoming free of 
the ſame, by reaſon of the ſaid cujlom, it is enacted, that it 
ſhall be lawful to all perſons who ſhall after June 1, 1725, 
te made free, or become free, of the ſaid city; and alſo for 
all perſons who are already free, and on the ſaid firſt day of 

ne 1725 all be unmarried and not have iſſue by any fer- 
"er marriage, to give and deviſe will.and diſpoſe of their per- 
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ſonal eſtates, to ſuch uſes as they ſhall think fit; any cuſtom or- 
uſage in the ſaid city, or any by-law or ordinance made er al. 
erved within the ſame to the contrary thereof in any wiſe nut. 
with/landing. ſ. 17. 

Provided, that in caſe any perſon, who ſhall at any time after 
the ſaid firſt day of June 1725 become free of the ſaid cy; 
and any perſon who is already free, and on the ſaid firſt day of 
June 172.5 ſhall be unmarried, and not have iſſue by any far. 
mer marriage, —hath agreed or ſhall agree by any writing un- 
der his hand, upon or in conſideration of his marriage or other- 


or diſtributable according to the cuſtom of the city of London; 
or in cafe any perſon ſo free, or becoming free as aforeſaid, ſhall 
die inteſiate : in every ſuch caſe, the per ſonal eſtate of ſuch 
perſon ſo making ſuch agreement, or ſo dying inteſtate, ſhall le 
ſubject to, and be diſtributed and diſtributable according to th: 
cuſtom of the ſaid city; any thing herein contained to the con- 
trary notwithflanding. ſ. 18. | 
- So that as to inteſtates, the cuſtom continueth as it was 
before : which ſeemeth to be as follows. 
Cuſtom of diflri- 2, If a freeman of London dies, in London or «{e- 
pos ban cafe of where, leaving à widow and a child or children; his per- 
1 ſonal eſtate (after his debts paid, and the cuſtomary al 
lowance for his funeral, and for the widow's chamber, 
being firſt deducted thereout) is by the cuſtom of the {aid 
City to be divided into three equal parts, and diſpoſed of 
in the following manner; to wit, one third part thereof 
to the widow, another third part to the chiidren, and the 
other third part (being taken out of the cuſtom) is now 
made ſubject to the ſtatute of diſtribution ; and ſo. divic- 
ing the whole into nine parts, ſour ninths belong to 
the wife, and five ninths to the children. 2 Salt. 426. 
L. Raym. 13:8. 1 Vern. 189. Note, in the caſe of Edi 
and Biddle, 18 Mar. 1718. before lord Parker, it was 
ſaid, that the widow is intitled to the furniture of het 
chamber; or in caſe the eſtate exceeds 2000 |, then de 
501 inſtead thereof. Finer. Tit. Cuſtoms of London. 
B. 2. | 
If a freeman hath no wife, but hath children; the half of 
his perſonal eſtate belongs to his children, and the other 
half (being the dead man's part) is in like manner diftr1- 
butable by the ſtatuie, 1 P. Will. 341. 
SO if he hath a wife, and no children; half of his per- 
{onal eftate belongs to his wife, and the other half 15 dil 
tributable; and in this caſe one moiety of the dead man 5 


part diſtiibutable by the ſtatute as aforeſaid, belongeth 
| un 


wiſe, that his perſonal e/late ſhall be ſubject to or be diſtributed | 
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unto the wife by the ſaid ſtatute: ſo that in the whole ſhe 
will have three fourths of the perſonal eſtate, beſides her 
widow's chamber. 2 Salk. 246. Law of Teſt. 211. 

If he hath neither wiſe nor child at the time of his death, 
then the whole belongs to the deceaſed, and is diſtribut- 
able by the ſtatute. Law of Trft. 19a. | 

3. Concerning which death's part, to be diſtributed by 
the ſtatute, it is enacted by the 1 F. 2. c. 17. as follow- 
eth: For the determining ſome doubts, ariſing on the flatute 
of frauds and perjuries, it is enacted and declared, that the 
dauſe therein, whereby it is provided that that att or any thing 
therein contained ſhould not any ways prejudice or hinder the cuſ- 
un obſerved within the city of London and province of York, 
was never intended nor ſhall be taken or conſtrued to extend to 
ſuch part of any inteflate's eflate, as any admin'flrator, by vir= 
ue only of being adminiſtrator, by pretence or reaſon of any 
cuſtem, may claim to have to exempt the ſame from diſtribution 
but that ſuch part in the hands of ſuch adminifirator ſpall be 
ſubjett to diſiribution, as in other caſes within the ſaid act. 
. 8 : 
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The death's part 
diſtributable ac- 
cording to the 

ſtatute of diſtri- 


bution, 


It was called the dead man's part, becauſe the ordina- 


ry, or he to whom the ordinary ſhould commit admini- 
fration, was to iſpoſe of the ſame to pious uſes, for the 
benefit of the ſoul” of the deceaſed ; but adminiſtiaiors, 
under pret« ace of conceal-d debts, did frequen ly kerp 
the greateſt part theref to their own uſe: And alter 
this #-tute of the 1 J. 2. in the caſe between the widow 
an! the» Ha of Sir Richard How, ki ght, the widow as 
adminiſtratrix claimed to herielf the death's pirt by vir- 
tue of the letters of adminiſtration granted to her cf ner 
huſband's eſtate; but this, being thought unr«aſonable, 
was conteſted by the ſon in chancery with his mother in 
law; and upon hearing the cauſe, it was ſettled and de- 
creed to be obſerved for ever, that the deceaſed's part 
ſhould be divided according to the ſtatue of diſtribution, 
in purſuance of this explanatory clauſe of the 1 J. 2. c. 
7. Green's Privil. 49, 50. 


4. The court of orphans is held by cuſtom time out of $44erintenden- 


memory, before the lord mayor and alder en of the city 
London; who are guardians to the children of all free- 
men of London, that are under the age of twenty-one 
Years at the time of their father's deceaſe. Privilegia 
Lindini. 288. 

And if a freeman or freewoman die, leaving orphans 
Within age unmarried ; the court of orphans ſhall have 
the cuſtody of their body and goods: and the executors 

e 2 or 


cy of the court 


of orphans. 
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or adminiſtrators ſhall exhibit inventories beſore them, 
and become bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if they 
refuſe, ſhall commit them till they become bound. Pric, 
Lend. 280. And their being bound ſo to do in the ſpi- 
ritual court, excuſeth them not from this cuſtom. Lato. 
of Ex. 252. 

For if the father is a freeman of London, he cannt 
deviſe the diſpoſition of the body of his child; ard if te 
do, yet the infant ſhall remain in the cuſtody of the mayo; 
and aldermen. Privil. Lond. 287. 

Childens Jag: 5. The children of a freeman of London are intitied 

wm "he ciry, to their ſhare of his perſonal eſtate, though they were ber 
out of the city; and though their father did not inhabit 
or die in London. Law of Teft. 202. 

And alſo, though their eſtate doth not lie in the city, 
but elſewhere. Privil. Lond. 288. 

N Child intitled, 6. An after-born child ſhall come in with the teſt fer 

| 8 a cuſtomary ſhare of the father's perſonal eſtate, T. 1716. 

death. Malſam and Skinner. Prec. Cha. 499. 

Child dying, 7. T. 1706. Wilcochs and Wileachs. A child intitled to 

the orphanage an orphanage ſhare of his father's perſonal eſtate, dying 

part furvive3* under twenty one, and unmarried, cannot deviſe it by 
his will; for by the cuſtom it ſurvives to the other chil— 
dren: But he may deviſe the ſhare which he hath uncer 
the ſtatute of diſtribution. 2 /ern. 559. 

In the caſe of Faule and Lewen, M. 1682; it is ſaid, 
that if a man marries an orphan, who dies under twenty 
one; her orphanzge part ſhall not ſurvive to the ot! 
children, but ſhall go to the huſband. 

But in the caſe of Aferriweather and Heſter, J. 5 C. 
caſe was cited between Aubreſe and Ambroſe, and another 
between Ratolinſan and Kawiinſen, where it had Deen ce 

| tified to be the cuſtom of London, and was according} 
| decreed by the lord chanceilors Harcourt and Comet 
| ſucceſſively, that it a city orphan, dirs before 21, dis dl. 
N phanage part ſurvives to the other orphans, and that ＋ 
| can make no diſpoſition by will to contradict it; but! 
he dies after 21, at which time he might by will nave wn 
poſed of it, there, tho' he die inteſtate, it {4l] go acc, 
ing to the ſtatute of diſtribution, between his mother and 
ſurviving brothers and ſiſters; and that in the other cake 
where he dies before 21, the ſutvivorſhip holes only 8 
to the orphanage part belonging to himſelf, ſo tht | 
| he had by ſurvivorthip the part of any other of his bio- 
1 thers or liſters, chat ſhould go according to the itatu'e d 
diſttibutleh. 


O 


3 


„ 
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4itribution, It was alſo ſaid, that if a man merries an 
crphan, yet till twenty one his right is not fo veſted TO 
to prevent his wife's ſhare from ſurviving, in caſe ſhe died 
belote twenty one. Prec. Cha. 537. 

So if a man marries an orphan, and dies; his repre- 
(-ntatives are not intitled to any part of what was his 
wife's cuſtomary ſhare, but the whole belongs to the wife. 
izer, Cuſtom of London. (B. 10.) 18. 
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8. A wife divorced for adultery, ſhall not have her Wife divorced, 


cullomary ſhare. Bunb. 16. 


9. Where the huſband was attainted of felony, and Huſband at- 
pardoned on condition of tranſportation ; and afterwards bainted. 


tne wife became intitled to ſome perſonal eſtate as orphan 
tz a freeman of London; this perſonal eſtate was decreed 
to belong to the wiſe, as to a feme ſole, T. 1729. 
New/:me and Bowyer. 3 P. Will, 32. 


10. If a freeman, having ſeveral children, or but one wife or chil. 
child, doth fully advance all his children or his fingle dren advanced. 


child; this ſatisfies the cuſtom, and is the ſame as if he 
hid no child, and his perſonal eſtate ſhall go as if there 
was none, So if a freeman compound with his wife be- 
fre marriage, for her cuſtomary part; it is the ſame as 
it there was no wiſe, 2 P. Vill. 527. 

M. 1710. Hancect and Hancock. Where the wife of a 
freeman of London is compounded with before marriage, 
by ſettling a jointure, altho' of land; the wife is taken as 


advanced, and the children by the cuſtom of London ſhall 


have a moiety as if the wife was dead, So if all the chil- 
cen are advanced, the wife ſhall have a moizty. 2 Vern. 
ths, 

H. 1718. Bebington and Greenwo:zd, A jointure by a 
freeman on his wiſe in bar of dower, will not bar her of 
nec cuſtomary part: otherwiſe it is, if ſaid to be in bar 
oi ter cuſtomary part. 1 P. Mill. 539, 

41. 1727. Lewin and Lewin. If a woman, before mar- 
rage with a freeman of London, accepts of a ſettlement 
upon her to take effect after her huſband's death in caſe ſhe 
ſurvives him, of part of his perſonal eftate (without tak- 
ing notice of the cuſtom of London, ) ſhe is thereby bar- 
red of her cuſtomary part of his perſonal eſtate, 3 P. 
Mill. 16. 

7. 1734. Puſey and Des werie. Lord chancellor Tal- 
dot, taking notice of the contrary determinations made 
dy the court in this point, ſaid it had been of late ſettled, 
that where a wife was compounded withal, it ſhould be 
taken as if there was no wife; and conſequently that the 


Cc 3 huſband 
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What ſhall be 

deemed a ſuth- 
cient adyance- 
ment, 
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huſband ſhould have one moiety, and the children the 
other, The like was held by the lord Hardwicke, in ge 
caſe of Morris and Burrow, in the year 1737. 1 P. I! 
644. 

1 1. It is ſaid, generally, by th. author of the Laue 
Te/taments, that any proviſion made by the father in hi; 
life time for his children, is advancement within the cu 
tom; but a ſettlement of a real eſtate on a child is 10 4d. 
vancement, nor to be brought into hotchpot. Lau g 


Tefl. 204 


But Mr. Vernon queſtioneth, whether every provifn 
made by the father for his child be an advancement, gr 
whether only ſuch a proviſion as is made on the marriage 
of a child? And he anſwers, that it ſeemeth to be only ſuch 
a proviſion as is made on marriage, or in purſuance of a 
mai” age agreement. 1 Vern. 89. 

A d in the cafe of Tents and [Tolford, M. 34 C. 2. 
The pleintiff exhibited his bill, ſetting forth that his 
wife's father was a citizen of London, and that he hat 
not advanced her in his life time, and demanded her cul. 
tomary part, and prayed an account. It was in fiſted on 
the defendant's part, that the plaintiff 's wife was advan- 
ced by her father in his liſe time, he having g:ves bet 
400 J. But the lord chancellor was of opinion, that 1! 
could not be any advancement, unleſs it had been given 
her as a marriage portion, or in purſuance of a matti-pe 
agreement; and the 400 | were not given till a long tine 
after her marriage, and without any agieement that the 
ſame ſhould be for her marriage portion, and was a fes 
gift, great part of the tums that made up the. 400 | ben 
given at chriſtenings and lyings in, Next, it was in. 
ed for the defendant, that thei: {rveral ſums, nowtorver 
given, ought (if the plaintiff will come in for his wie's 
cuſtomary part) to be caft into hotchpot : But the plan- 
tiff 's counſel denied it; and took a difference betwiat a 
free gilt iubſequent to the marriage, and where be mr 
is given in marriage; and compared it to the cats of an 
heireſs, where ſhe has lands given her in frank martiag, 
thoſe muſt be caſt into hotchpot; but otherwiſe | 
of lands conveyed or given to her by her father or eber 
anceſtor after the marriage. But not allowed by the l. 
chancellor. And the plaintiff not conſenting to caſt 
hotchpot the 4001 given unto his wiie as afore: «10, the 
bill was difmifſed. 4 Pers. 61. | 

H. 1683. Civil and Rich. The cuſtom of the c a 


London touching orphans was certified to be; that whete 
an 
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an heir or coheir had a real eflate ſettled on him or her by 
the father, the ſame was out of the cuſtom of the city of 
London; and though the father ſhould afterwards declare 
the ſame to be a full advancement for ſuch child, yet that 
was no bar to his orphanage part, neither was it to be 
brought into hotchpot; but was clearly out of the cuſ- 
tom: And it was ſaid, that by the cuſtom of the city of 
London, where a child is married with the father's con- 
ſent, and there is a portion given in marriage; ſuch child 
is debarred from claiming any benefit of the orphanage 
part; unleſs the father ſhall, by writing under his hand 
and ſeal, not only declare that ſuch child was not fully 
advanced, but likewiſe mention in certain, how much 
the portion given in marriage did amount unto; that fo 
it may appear what ſum is to be brought into hotchpot, 
1 ern. 216. 8 

M. 1685. Annand and Honeywood. The queſtion was, 


whether money given by the father to be laid out in land to 


be ſettled on the ſon and the intended wife for their lives, 
with remainders in tzil, ſhould be reckoned to be an ad- 
vancement by part of the perſonal eſtate of the father, fo 
as that the ſon ought to bring the ſame into hotchpot, to 
intitle him to a ſhare of the perſonal eſtate, Lord chan- 
cellor; There is no colour to-reckon this any part of the 
perſonal eſtate. 1 Vern. 

T. 1699. Chace and Box, If any freeman's child be 
married in the life time of his or her father, by his con- 
ſent, and not fully advanced to his full part or portion of 
his father's perſonal or cuſtomary eſtate, as he ſhall be 
worth at the time of his deceaſe; ſuch freeman's child ſo 
married as aforeſaid, ſhall be excluded and debarred from 
having any further part or portion of his or her ſaid fa- 
ther's perſonzl or cuſtomary eſtate to be had at the time 
of his deceaſe ; except ſuch father, by ſome writing by 
bim written and ſigned with his name or mark, ſhall de- 
clare and expreſs the value of ſuch advancement: And 
then every ſuch child, after the deceaſe of his father, pro- 
ducing ſuch writing, and bringing ſuch portion ſo had of 
his father into hotchpot, ſhall have as much as will make 
up the ſame a full child's part or portion of the cuſtom- 
ary eſtate which his father had at the time of his deceaſe ; 
notwithſtanding ſuch father ſhall by any writing under 
his hand and ſeal declare ſuch child was by him fully ad- 
vanced. L. Raym. 484. 

Note, it is ſaid to be ſufficient if he declare the ſame 
dy any writing under his hand, or by any thing written 

C c 4 by 
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by him, although it be in an almanack, or elſewhere, 
Green's Privil. of L. 53. 

H. 1708. Dean and lord Delaware. The father's de- 
claring, that the child was fully advanced or not adyan- 
ced, was of no avail, unleſs it appeared what the advance. 
ment was in certainty; to the intent it might be known, 
whether ſuch advancement did amount unto as much 4s 
-coag have belonged to the child by the cuſtom. 2 Ver. 

30. 

T. 1729. Cleaver and Spurling. If a freeman hath ad- 
vanced his child on marriage, and the certainty of that 
advancement doth not appear under the freeman's hard; 
this is to be taken as a full advancement : but the fice- 
man's declaration alone that he hath fully advanced his 
child, is not of itſelf ſufficient ; for at that rate it weuld 
be in the power of every freeman, by making luch dc. 
claration, to bar his child of the orphanage part. 2 P. 
Will. 527. 

child of age 12. The child of a freeman of London, whea of age, 
may reteaſe the may in conſideration of a preſent fortune, bar herſelf of 
vuſtomary part. her cuſtomary part. As in the caſe of Lockyer and Sa- 


vage, IA. 6 G. 2. I he father, on his daughter's marriage, 
a agrees to give her 3000]; which ſhe, deing of age, cove- 


nants to receive in full of her cuſtomary ſhare as a free- 
man's daughter: and though it was objected, that ſuch a 
| future right cannot be. releaſed, and that parents might 
make an ill uſe of the power they have over their children, 
in forcing them to give ſuch diſcharges; yet this was he'd 
a good bar of the cuſtom, there being no fraud in th: 
tranſaction. 2 Abr. Caf. Eq. 272. Sir. 947. 


| But ſuch releaſe, without a valuable conlideration, is not 

| good; for in ſuch caſe, at the time of the releaſe, the 
* * * * * * * ! 

j children having neither jus in re, nor jus ad rem, the whole 


being in the father during his life, there is nothing ior 
any releaſe to operate upon, 1 Att. 402. 
Whether the 13. In the caſe of Kemp and K:!ſey, M. 1720. The 
j huſband can re- plint. ff's wife was a freeman's daughter; and aſter her 
| ww marriage, her father gave her 1001, and the plaintiff ex- 
; ecuted a releaſe for the 1001, in full of all his witc's 
| cuſtomary part or ſhare which was or might be due to her 
by the cuſtom of London. The father died. A bill was 
| brought for a diſcovery of the perſonal eſtate, and that 
| upon the plaintiff's bringing the 1001 into hotchpot, 
| they might be let in to a cuſtomary part of the father's 
eſtate. The deſendant pleaded the releaſe in bar. And 
6 
| 


by the lord chancellor Aacclesfield : The huſband had 8 
| pow 
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power to releaſe a future intereſt of his wife's, She might 
ſutveve him; and would then be intitled to it in her own 
icht. Beſides, this releaſe is ſuggeſted to be fraudulent] 
chtained, And therefore his lordſhip ordered the plea to 
{ind for an anſwer, with liberty to except, ſo as to have 
an account of the freeman's perſonal eſtate, and the be- 
nefit of the releaſe to be ſaved to the hearing, when the 
queſtion would come more properly, whether the releaſe 
by the cuſtom was good or not. 2 Abr. Eg. Caf. 267, 

E. 1725. Cox and Belitha, A freeman of London had 
two daughters and one ſon. One of the daughters mar- 
ried; and on receiving a ſuitable portion, the huſband 
releaſed all right and intereſt which he had or might have 
to any part of the faiher's perſonal eſtate by the cuſtom 
or otherwiſe; and covenanted that at any time after the 

eath of the father he would do any further act for the re- 
leaſing of any right which he might have by the cuſtom. 
Jekyll and Gilbert, commiſſioners, inclined to think, that 
the releaſe being for a valuable conſideration, purporting 
an agreement to quit the right to the orphanage part, to 


be binding in equity; but though this might not be ſo 


clear, yet the covenant for a valuable conſideration to re- 
leaſe the future right is good: And fo they decreed on the 
execution of the releaſe. 2 P. Mill. 272. 

June 18, 1737. Medcalſe and Ives. A bill was brought 
to have a ſpecific performance of articles made on the 
marriage of the defendant, whereby the defendant and his 
wife covenanted, in conſideration of 20001, the wife's 
marriage portion, to releaſe all the right and intereſt that 
might accrue to them out of her father's perſonal eſtate by 
the cuſtom of the city of London, he being a freeman of 
the ſaid city, The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
ting-ncy, which might or might not happen, it could not 
be rel-aſed ; and if it could, that at the time of the ar- 
ticles, the wife was an infant, and ſo not bound by them; 
beſides that the 2000 ] was no conſideration for releaſing 
ſuch an intereſt, the wife's father having died worth up- 
wards of 20,0001. By the lord chancellor Hardwicke : 
Though hardſhips may happen on my determination, yet 
theſe are conſiderations too looſe either for a judge at law 
or in this court to lay any weight upon; and I muſt de- 
termine according to the facts, by the rules of law, and 
of this court. In this caſe there appears to have been a 
valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001 was given, the de- 

fendant's 
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y 
fendant's wife was intitled to no part of the eſtate of ber 
father, and ic was given for her advancement, in the 
world, and it is highly reaſonable that ſuch kind of 2. 
ticles ſhould be carried into execution, and that when z 


father is bountiful to his children in his life time, he 


ſhould have his affairs ſettled to his own ſatisfaction, a, 
to the objection of the cuſtomary part being a poſlibilry 
and merely in contingency, it is of no weight; for the; 
is no doubt but it might be releaſed in equity: But hers 
is a covenant, which the defendant is bound by in ;|} 
events. And it is no objection to ſay, that the wife waz 
under age; for though in this reſpect, if the huſband were 
dead, the articles would not bind her, and ſhe would by 
ſurvivorſhip be intitled to the cuſtomary ſhare, as a choſe 
in action not recovered, or received by the huſband; yet 
he being alive, it is a matter that accrues to him in right 
of his wife, and he may releaſe it, and his releaſe will 
bind her; and therefore it was reaſonable he ſhould 
perform his covenant, I found my opinion too on an of 
law well known in the city, by the name of 7ud's law; 
whereby a huſband was authoriſed. to agree with the fa. 
ther for the wife, thu” the was under age. 1 At. 63, 
whether the 14. In the laft mentioned caſe of Medcalſe and Iues, 2 
oy N queſtion aroſe, whether the orphanage part, covenanted 
the teat ma's to be releaſed by the huſband, ſhould fall into the dead 
vr the orphanage man's part, and go wholly according to his diſpoſition of 
tote the reſidue of his eftate, as a thing purchaſed by him; or 
whether it ſhould fall into his perſonal eſtate, and be di- 
ſtributed with it according to the cuſtom : And the lord 
chancellor ſaid, that as in equity things covenanted to be 
done are things aQuaily done, it muſt be conſidered 2s if 
the huſband had actually releaſed, and (o. is an extin- 
guiſhment of his wife's right to the orphanage part; and 
being an extinguiſhment of the right, it leaves the eſtate 
of the father as if it had ne; er been charged with it, and 
mult therefore be conſidered as a part of his general per- 
ſonal eftate, and not to go wholly to the executor of the 
ſather as part of the dead man's ſhare, 1 Ah, by, 
Wh-ther mar- 15, In the caſe of Hill and Blanket, H. 28 C. 2. It is 


rate without ſaid, that there is no ſuch cuſtom, as that a child marry- 


eiint-nt bars the 


cuttom, ing under the age of eighteen, without the father's con- 
| ſent, ſhall Joſe her orphanage part. Cha. Ca. Fin). 
248. : 


But in the cafe of Foden and Howlitt, H. 1 J. 2. By 
Jefferies lord chancellor: If the daughter of a citizen of 


London warries in his life time againft his conſent, . 
2 
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the father be reconciled to her before his death, ſhe ſhall 
not have her orphanage ſhare of his perſonal eſtate : and 
it would be unreaſonable to take the cuſtom to be other- 
wiſe. 1 Vern. 354. 

And if any perſon intermarry with an orphan without 
conſent of the court, ſuch perſon may be fined by them, 
according to the quality and portion of the orphan ; and 
unleſs ſuch perſon pay the fine, or give ſecurity to pay it, 
they may commit him to Newgate, to remain there till he 
ſubmit to their orders. Priv. Lond. 282, 2873. 

And he that marries an orphan without conſent of the 
court, muſt make a jointure before he receives the por- 
tion. Priv. Lond. 286. 

16. ZE. 1686. Fowke and Hunt, A freeman of London Cuſtom extends 
dies, leaving a widow and no children, but hath ſeveral EO OY 
grandchildren living at the time of his death, And the | 
queſtion was, whether they were within the cuſtom of the 
city of London or not. The lord chancellor took time 
to conſider of it; and having conſulted the recorder and 
ſeveral of the aldermen, delivered his opinion, that grand- 
children were not within the cuſtom of the city of Lon- 
don. 1 Fern. 397- 

H. 1716. Northey and Strange. It was admitted by 
counſel, and ſaid to have been ſo determined, and ſet— 
tled, that a freeman's grandchild (where the giandchild's 
father was never advanced in the freeman*: life time, and 
died before the freeman, leaving a child) was not within 
the cuſtom; and that only the freeman's children were 
within the cuſtom, to come in for an orphanage part. 1 
P. Mill. 341. 2 Salk. 426. N . 

17. If a freeman of London hath but one child, and ages np, 
he has received ſome portion from his father, and the fa- te 
ther dies, leaving this child and a wife; the child ſhall 
have his full orphan's part, without any regard to what 
he hath already received: for that advancement in part 1s 


= — — . N 


n 


2 * N . 2 —— — — C * — 2 
. —— — —»v:ʒ . —²½¼—⅜Ü Ä 


1 


30 

\ 
t 

I 
F - 


[= only to be brought into hotchput with children, and not 
ie with others: By Sir Edward Northey. 2 Sal. 426. 
AM. i685. Beckfordiand Beckford, The only pont was, 
's upon the cuſtom of the city of London, where a chi hat 
Jo had a portion, but was not fully advanced, and ws to 
| bring her portion into hotchput : whether the poition 
2 ſhould be brought iato the perional eſtate in general, that 
ſo the widow might come in for part of it, or wh-ther it 
Y ſhould be brought into the orphanzge part only: Lord 
f chancellor; Id is beyond all doubt, that it mull be brought 
$ into the orphanage part only. 1 Vern. 345. 
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T. 1691. Fane and. Bence. Where an only child is in 
part advanced by the father in his life time; ſuch child 
ſhall not bring his part into hotchpot, there being none 
in equal degree with him. 2 Vern. 234. 

T. 1729. Cleaver and Sprrling. A freeman of London 
having but one child, advanceth that child in part only ; 
the child ſhall take a full ſhare, without bringing what he 
had before received into hotchpot : for the only meanin 
of bringing the child's ſhare into hotchpot is, to make an 
equality among the children; and not for the benefit of 
the mother, or to increaſe the dead man's ſhare, 2 P. 
Vill. 526. 

18. A leaſe for years attending the inheritance of a 
freeman of London, is not aſſets within the cuſtom, 1 
Vern. 2, 102. ; 

19. So if a citizen of London has a truſt of a term at- 
tending his inheritance, and dies; the truſt of the term 
ſhall not be ſubject to the cuſtom of London, to be divid- 
ed between the wife and children, as other perſonal eſtate 
and chattels ſhell, 2 Freem. 66. 

20. A mortgage in fee ſhall be counted part of a free- 
man's perſona] eſtate, aud ſubject to the cuſtom, 1 Cha, 
Ca. 285. 

A mortgage ſhall be paid out of the perſonal eſtate, in 
preference to the cuſtomary or orphanage part by the cul- 
tom of London; becauſe the cuſtom of London cannot 


take place till after the debts paid. 2 P. Will. 335. 


iv. Of the cuſtom of the province of York. 


By the ſtatute of diſtribution 22 & 23 C. 2. c. 10. it is 
provided, that the ſaid a& or any thing therein contained, 
ſhall not any ways prejudice or I inder the cuſtoms obſerved with- 
in the city of London, or within the prevince of Vork, or other 
places, having known and received cuſloms peculiar t1 then, 


but that the ſame cuſtoms may be cb ſer ved as formerly ; any thing 
therein contained to the contrary notwithſtanding. 1. 4 


And by the 1 J. 2.c. 17. For the determining ſome. 


doubts ariſing upon the ſaid flatute, it is hereby enatted and 
declared, that the clauſe therein by which it is provided, that 
the ſame ſlatute or any thing therein contained ſhould not any 
ways prejudice. or hinder the cuſtoms obſerved within the ct; of 
London and province of York, was never intended, ner ſpall 
be taken or conſirued to extend to ſuch part of any * 
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ate, as any adminiſtrator, by virtue only of being admini- 
ſrator, by pretence or reaſon of any cuſtom, may claim to have 


'#u exempt the ſame from diſtribution ; but that ſucb part in the 


hands of ſuch ad miniſtrator ſhall be ſubject to diſiribution as in 


aber caſes within the ſaid flaituie. 1. 8. 


By virtue only of being adminiflrator.] That part which 
the adminiſtrator hath by virtue only of his being admi- 
niſtrator, is the dead man's part; which being taken out 
of the cuſtom, this ſtatute of the 1 J. 2, c. 17, provides 
that the ſame ſhall be diſtributed accordiffg to the ſtatute 
of diſtribution, 

And agreeable hereunto was the caſe of Stapleton and 
Sherrard, Feb. 5th in the 3 J. 2. which cauſe was de- 
pending when this ſtatute was made ; Between John Sta- 
pleton, eſquire, and Thomas lord Meryon, plaintifts ; 
Bennet Sherrard, eſquite, and Dorothy his wife, admini- 
ſiratrix of the goods of Robert Stapleton, eſquire, de- 
ſendants This cauſe having been firſt heard, on the 
13th day of June, in the 35th of Charles 2. and it being. 
then referred to a maſter to take an account of the per- 
ſonal eſtate of the ſaid Robert Stapleton, and to make 
exact diſtribution of the ſame according to law, amongſt 
tae plaintiff Stapleton, and the child of the lord Meryon, 
and alſo the brothers and ſiſters of the ſaid Robert Staple- 
ton, as well thoſe of the whole blood, as of the half blood, 
and their reſpective repreſentatives; the defendant, in 
night of the defendant Dorothy as ſhe is widow of the 
ſaid inteſtate Robert Stapleton, claiming a moiety of the 
clear perſonal eſtate by the cuſtom of the province of York, 
and alſo by the late act for ſettling inteſtates eſtates half 
of the other moiety thereof; and the ſaid maſter being 
thereby to report ſpecially to this court, as he ſhould 
think fit, what ſhould appear doubtful as to the intereſt of 
any of the parties concerned th-rein, the ſaid maſter made 
bis report dated the gth day of June 1684, whereby he 
certified, that by the cuſtom of the province of York, a 
moiety of the ſaid clear perſonal eſtate was of right due 
and belonging to the defendant Dorothy, as the widow 
and relict of the ſaid Robert Stapleton, and that the other 
moiety he had divided amongſt the ſaid inteſtates brothers 
and ſiſters, and their legal repreſentatives, in ſuch pro- 
portions as is therein mentioned. And exceptions having 
deen put in to the ſaid report, and the ſame coming to be 
heard the 24th day of February in the firſt year of king 
James the 2d, before the right honourable the lord keeper 
of the great ſeal of England ; his lordſhip defired his 
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grace the then lord archbiſhop of York to certify, when a 
man dies inteſtate within the province of York without 
iſſue (after his debts and funerals paid) how the reſidue wiz 
to be divided hy the cuſtom of the province of York, ang 
what part remained by the ordinary to be diſtributed, 
And his grace the then archbiſhop of Yoik having, pur- 
ſuant to the ſaid defire, on the 18th day of March in the 
1ſt year of James the 2d, certified, chat in ſuch eaſe 
s foreſaid, the widow of he inteſtate by the cuſtom of the 
{aid province, hb uſually had allotted to ner one moiety 
of the clear perſonal eſtate, and that the other moiety had 
been diſtributed amongſt the next of kin to the deceaſed 
inteſtate, and that had been the conſtant practice of the 
eccleſiaſtical court at York. To which certificate the 
ſaid defendants took exceptions, Upon debate whereof 
on the 17th of May in the ſaid firſt year of James the ſe- 
cond, it was ordered, that the exceptions ſhould be over- 
ruled ; and the defendants were ordered to pay unto the 
plaintiffs, and bring into court reſpectively, the ſeveral 
and reſpective ſums of money therein in that behalf 
mentioned within two months, or in default there. 
of, or if the plaintiffs ſhould not acquieſce therein, then 
they were to pay coſts. And the defendants being not 
fatisfied with the ſaid order, did afterwards petition the 
right honourable the lord high chancellor of England for 
a rehearing of the ſaid cauſe, upon this point only, name- 
ly, whether the defendant Dorothy, being the widow of 
the ſaid Robert Stapleton, who died an inhabitant of the 
province of York, and without iſſue, and alſo his admi- 
niſtratrix, ought not by virtue of the cuſtom of the ſaid 
province, to have one moiety or half of the clear perſonal 
eſtate of the ſaid inteſtate Robert Stapleton her late hul- 
band, and alſo according to the rules of diſtribution men- 
tioned in the late act fur ſettling inteſtates eſtates to have 
half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aſoreſald. And his 
lardſhip having ordered the ſaid cauſe to be reheard upon 
that point only, and the ſame coming to be reheard ac- 
cordingly before his lordſhip in the preſence of the de- 
fendant's counſel, none attending for the plaintiffs, albeit 
due notice of the ſaid laſt order for rehearing was given 
to them and the other partes cencerned, as by a ffidavit 
then produced did appear; and the caſe on the pleadings 
in the cauſe being opened by the defendant's counſel, and 
upon conſideration thereof, ana of the ſaid late act for 


ſettling of inteſtates eſta:es, and of the ſtatute made N 
the 
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the 1 year of his ſaid majeſty king James the 2d, inti- 


tea, an act for reviving and continuing ſeveral aQs of 
" parliament therein mentioned ; his lordſhip declared, that 
notwithſtanding the ſaid certificate of the ſaid lord arch- 
: | biſhop of York, his lordſhip was fully ſatisfied, the de- 
: fendant in right of the defendant Dorothy as widow of 
* the laid inteſtate Robert Stapleton her late huſband ought 
x to have the one moiety or half of his clear perſonal eſtate 
. dy virtue of the cuſtom of the province of Vork, and alſo 


half of the other moiety of the ſaid clear perſonal eſtate 
by virtue of the ſaid ſtatute and culN of diſtribution 
therein mentioned; and, did order and decree the ſame 
accord 'ngly.. And it being alledged, that the defendants 
in purſuance of the ſaid former decree, and to avoid any 
contempt for not yielding obedience thereto, had paid 
and ſatisfied unto the plaintiffs and others the brothers 
and ſiſters of the ſaid inteſtate Robert Stapleton, or their 
reſpective repreſentatives or ſome of them, the reſpeQive 
proportions to them reſpectively allotted by the maſter's 
report, whereas they ought but to have paid one moiety 
thereof, and prayed that the plaintiffs and the ſaid other 
perſons that were ſo over paid might refund and pay the 
defendants the moiety or half of the money ſo paid or 
ſatisfied unto them, his lordſhip did order and decree the 
ſame accordingly, and the 51 depoſited with the regiſter 
upon the granting of the ſaid rehearing to be paid back 
to the defendants or their clerks in court. Afterwards 
on the Sth day of June in the third year of the reign of 
his ſaid majeſty king James the 2d, the plaintiffs being 
diſſatisfied with the ſaid order made, petitioned his lord- 
ſhip to hear the cauſe again; and the ſame coming to be 
reheard accordingly on the 5gih day of February in the 
year aforeſaid, before his lordſhip, in the preſence of 
counſel learned on both ſides, upon long debate of the 
matter, and hearing what could be alledged on either fide, 
his lordſhip declared the defendant's wife is well intitled 
to one moiety of her late huſband's eſtate by the cuſtom of 
the province of York, and to a moiety of the other mo- 
ety by the act cf diſtribution, and therefore faw no cauſe 
to alter the former order; and therefore did order, that 
the ſaid former order ſhould ſtand confirmed. 

By the 4 W. c. 2. Whereas by ciſtem <within the province 
if York, or other uſage, the widows and yeunver children of 
perſons dying inhabitants of that province, are intitled 10 4 
part of the goods and chattels of their late huſhanas and futhers 

: (calied, her and their reaſonable part) nitwitl//anding any 
aſpr/tion of the ſame by their huſbands and fathers loft wills 
of and 
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and leſtaments, and netwith/landing any jeintures made for (jy 
livelibaod of the ſaid widows by their huſhands in the;r life 
time, woich are competent, and according io ng cement ; whe: @ 


by many perſens are diſabied from making ſufficient prugiſyn 
for their younger children: for remedy there, it 18 enacted, 


that it hall be lawful for any perſon inhabiting or reſiding, er 
who ſhall have any goods or chattels within the province if 
Vork, by their laſt wills and teflaments to give begueeth ant 
diſpoſe of all and ſingular their goods chattels debts and other 
perſonal eflate, to their executors, or ſuch other perſons as they 
ſhall think fit, in is ample manner as by the laws and flatuts 
of this realm any perſin may give and diſpoſe of the ſame with. 
in the province of Canterbury or elſewhere ; and the widnus, 
children, and other the kindred of ſuch teſlator, ſhall be barred 
to claim or demand any part of the goods chattels or other per- 
ſonal eflate of ſuch teſtator, in any other manner than as by th, 
ſaid laſt wills and te/laments is limited and appointed. ſ. 1, 2. 
Provided, thet nothing in this af ſhall extend to the citizens 
of the cities of York and Cheſter, who ſhall be freemen of ihe 
ſaid reſpectiuve cities, inhabiting therein or within the ſuburl; 
thereof at the time of their death ; but that every ſuch citizen's 
widow and children ſhall have ſuch reaſonable part and propur- 
tion of the teſtator's perſonal eftate, as they might have had by 
the cuſtom of the province of Vork before the making of this 
1 

Ne the mentioning of the city of Cheſter here was a 
miſtake ; for this cuſtom of'the province of York did noi 
extend to that city, nor to any other part of the whole 
archdeaconry of Cheſter: and the reaſon is, becauie until 
the erection of the ſee of Cheſter in the time of king Henry 
the eighth, that archdeaconry was not within the province 
of York, but was part of the diaceſe of Litchfield and 
Coventry within the province of Canterbury. And there- 
fore afterwards, when this proviſo was taken off by the 
ſtatute here next following, with reſpe& to the city of 
Vork; there was no need for any application to parliament 
to repeal the ſame proviſo, in relation to the city of Cheſter, 

But as to the city of York, it is enacted by the 2 & 3 


An. c. 5. as followeth : M hereas in the flatute of the 4 W. 


c. 2. there is a proviſo, that nothing in the ſaid act contained 
ſhould extend or be conſirued to extend ta the citizens of the 
cities of York and Cheſter, who ſhould be freemen «of the ſaid 
reſpeclive cities, inhabiting therein, or within the ſubwts 
thereof, at the time of their death; but that every ſuch citi. 
zen's widow and children ſhould have ſuch reaſonable part and 


proportion of the teſtator's perſonal Hate, as they might 2 
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bad by the cuſtom of the province of Vork before the making of 
the ſaid at: And whereas notwith/landing, the mayor and 
commonalty, on behalf of the inhabitants of the ſaid city of 
York, have requeſted that the ſaid proviſo may be repealed, ſo 


| that the freemen of the ſaid city may have the benefit of the ſaid 


af, as well as all ather perſons inhabiting within the ſaid 
province 3 it is enacted, that the ſaid proviſo, ſo far as the 
ſame concerneth the citizens of the city of Vork, ſhall be and is 
hereby repealed ; ſo that it ſhall and may be lawful for all and 
every the citizens of the ſaid city of York, who ſhall be Free- 
men of the ſaid city, inhabiting therein, or within the ſuburbs 
thereof, at the time of their death, by their laſt wills and teſ- 
taments to give bequeath and diſpoſe of their goods chattels debts 
ond other perſonal eflates, to their executors or ſuch other per- 
fons as they ſhall think fit, as any other perſons inhabiting or re- 
ſding within the ſaid province of York may lawfully de by 
virtue of the ſaid aft ; and that the widows, chilaren, and 
ther kindred of ſuch teſtator, ſhall be barred to claim or demand 
any part of the goods chattels or other perſonal tate of the teſ- 
tator, in any other manner than as by the ſaid laſt wiils and 
teflaments is appointed; any thing in the ſaid act, or any other 
law, Hatute, or uſage to the contrary notwithſtanding. 

So that the ancient law and cuſtom reſtraining the in- 
habitants of the province of York from diſpoſing of their 
whole perſonal eftates by will, is now utterly abaliſhed 
out of that whole province. 

But with reſpect to the diſtribution of in:eſtate's effects, 
the cuſtom continues as it hath been for ages paſt : which, 
taking Swinburne for our guide, we come now to trace 
out and delineate. 

It is to be underſtood then, that within the province 
of York generally, there hath been an ancient cuſtom, 
and divers famous writers long ago have made mention 
of the ſaid cuſtom in their works to have been obſerved 
long before their days, and the ſame alſo appeareth from 
the acts and other very ancient inſtruments of undoubted 
credit faithfully preſerved in the regiſtry of the archbiſhop 
of York; by which cuſtom there is due to the widow and 
to the lawful children of every man being an inhabitant or an 
buſholder within the ſaid province of Vork, and dying there 
or elſewhere inteſlate, being an inhabitant or bauſbolder within 
that province, a hay argon part of his clear moveable goods : 
unleſs ſuch child be heir to his father deceaſed ; or were ad- 
vanced by his father in his life time, by which advancement 
1s to be underſtood, that the father in his life time beſtewed 
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upon his child a competent portion whereon to live. Swin, 220, 
230, 23 ch 


Reaſonable part] which is as followeth : 

(1) If the.inteſftate hath neither wife nor child at the 
time of his death, his whole perſonal eſtate (the funeral 
expences and other neceſſary charges being firſt deductec) 
ſhall be diſpoſed in the due courſe of adminiſtration; 
the ſame heretofore having been wholly at the diſpoſal of 
the deceaſed; and conſequently falling now under the 
directions of the ſtatute of diſtribution. Swin. 220. 

(2) If the inteſtate at the time of his death leave be. 
hind him à wife and no child, or elſe ſome child or children 
but no wife ; in this caſe, by the cuſtom obſerved not only 
throughout the province of York, but in many other 
places beſides within this realm of England, the good; 
are to be divided into two parts; of which, one part is 
due to the wife, or elſe to the children, by virtue of the 
ſaid cuſtom. Swin. 220, 

But if by ſettlement a jojnture is limited to the wife, 
in bar of all her demands out of the perſonal eſtate of her 
huſband by virtue of the cuſtom, in ſuch caſe it is as if 
there were no wife, with reſpect to the ſaid cuſtomary 
part; ſo, if it is in bar of all her demands by virtue of 
the ſaid cuſtom or otherwi/e, ſhe ſhall be debarred allo of 
any diſtributive ſhare by the ſtatute, 1 Vern. 15. 

And if the inteſtate have a wife, and a child or chi- 
dren which child is heir to the inteſtate, or which chil- 
dren were advanced by the father in his life-time ; in this 
caſe it is as if he had no child: and therefore in like 
manner the goods (hall be divided into two parts; where- 
of the wife is to have the one part to herſelf, and ttt 
other half is diſtributable by the ſtatute, Swix. 220, 
221. 

So in the caſe of Goodwin and Ramſden, M. 1683. 
The plaintiff exhibited a bill, to have an account, 2nd 
her ſhare of her father's perſonal eſtate, who died inteitate. 
The defendant pleaded, that the eſtate in queſtion Jay 
within the province of York, and that the inteſtate died 
there, and that the plaintiff being one of his daughters 
was advanced by him in his life time; and that by the 
cuſtom of the province gf York, a daughter being once 
advanced by her ſather in his life time, was excluded 
from all further benefit of her father's perſonal eſtate. 
But in this caſe it appearing, that all the children of the 
inteſtate were advanced by him in his life time, — 

2 


DO "ns Wl 5 x a. ˙ a as as .a ff ww i= 


TMills. Diſtribution. 


the eſtate wholly exempted out of the cuſtom, it ought to 
go now in a courſe of adminiſtration, and be diſtributed 
according to the act for ſettling inteſtates eſtates; and 
thereupon the plea was overruled. 1 Vern. 200. 

And in the caſe of C/linfon and Trotter, Jun. 24. 1727, 
Richard Collinſon died inteſtate, leaving a widow, who 
was the preſent defendant, Anne Trotter; and an only 
child, Thomas Collinſon, the plaintiff in this cauſe, Sir 
Joſeph Jekvil, maſter of the rolls, directed two iſſues to 
be tried at York aſſizes: 1. Whether the defendant Anne 
Trotter, who was the widow, is intitled by the cuſtom 
of the province of York to a moiety, or any and whit 
part, of the inteſtate's eſtate. 2. Whether the plaintiff 
Thomas Collinſon the infant, who is intitled to lands in 
fee ſimple by deſcent, on the death of his ſaid father, is 
by the cuſtom of the ſaid province intitled to any and 
what part of his ſaid father's perſonal eſtate. Theſe two 
ifues were tried accordingly at the ſummer aſſizes follow- 
ing. And after long evidence given, the jury tound, 
as to the firſt iſſue, that the wife is intitled by the aid 
cuſtom to a moiety of the int*(tate's perſona! eſtate: And, 
as to the ſecond, that the ſon is excluded, by che deſcent 
of the fee ſimple eſtate, from claiming any part ot the 
perſonal eſtate by the ſaid cuſtom. And conlequently, 
the widow would receive one half of the perſonal eſtate 
dy the cuſtom 3 and one third of the remaining half by 
the ſtatute : So that taking the whole together, ſhe would 
receive two thirds of the ſaid inteſtate's perſonal eftate. 

(3) if the inteſtate at the time of his death had bath a 
wife and alſo a child or children; in this caſe, the deceated's 
ſhare is no more than the third part of the clear goods: 
for the ſaid goods ſhall be divided into three parts; 
whereof the wife ought to have one part, the child or 
children another part, and the third part (which is called 
the death's part) is diſtributable by the ſtatute, Yet fo, 
as that the child or children be not heir to the inteſtate 
their father, or advanced by him in his life time: for 
then it is as if there were no child; and conſequently the 
goods of the deceaſed are to be divided into two parts, 
whereof the inteſtate's wife is to have the one part, and the 
other is diſtributable by the ſtatute, And if the inteſtate 
have a wife, and children whereof one is heir, and another 
advanced, and ſome not advanced by their father in his lite 
time; in this caſe, the goods of the deceaſed ſhal] be di- 
vided into three parts, whereof the wife ſhall have one, 
the child or children not advanced another, and the third 
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(being the death's part) is diſtributable as aforeſaid. 
Sꝛoin. 221. 

But bete ariſeth a very important queſtion, in caſe 
where a child hath received in his father's life time an ac. 
vancement, not only ſufficient to debar him of his cuſtom. 
ary part, but ſo large as to extend into, or to overbalance, 
what would be his proportionable ſhare alſo of the dead. 
man's part; whether in this caſe ſuch child ſhall receive 
any ſhare of the dead-man's part, unleſs he will bring 
over into hotchpot in the ſaid dead- man's part, fo much 
of his ſaid advancement, as exceedeth his juſt proportion 
of the cuſtomary part. And concerning this, the opinions 
of learned men are various, Some hold, if a child is 
fully advanced, ſo as that his advancement doth exceed 
not only what would be his juſt proportion of the cuſtom- 
ary part, but of the dead-man's part likewiſe; that in 
ſuch caſe he is excluded from any further ſhare whatſo— 
ever of his father's perſonal eſtate, either by the cuſtom, 
or by the ſtatute, Others are of opinion, that whatſceyer 
his advancement ſhall have been, ſo as to debar him of 
his cuſtomary part; yet that advancement ſhall have no 
conſideration in the dead-man's part, but thereof he ſhall 
receive his full ſhare without any retroſpect to his pre- 
ceding advancement. The former opinion is more agree- 
able to equity and reaſon ; but whether it is conſiſtent 
with the conſtruction of the ſtatutes, is the queſtion. Fu 
this is a point reſpecting not the cuſtom, but the acts of 
parliament : the cuſtom itſelf in this caſe is clear enough; 
but ic is queſtioned, how ſar the ſtatutes do inftinge tte 
cuſtom in this particular, 

Before the ſtatute of the 22 & 27 C. 2. the cuſtom was 
this: The children received their own cuſtumary part 
and no more; and of this cuſtomary part a child fully ad- 
vanced could have no lhare, the advancement being 
eſteemed as a fatisfaticn for his filial portion: And no 
child could ſue for. any ſhare of the dead-man's part; the 
ſame (according to its original inſtitution) being to be dil 
poſed for the ſoul of the deceaſed. This ſtatute leſt the 
cuſtom intire. And the ſtatute of the x 7. 2. c. 17. Goth 
not touch thereupon, ſurther than to diftribute the ſaid 
dead-man's part. Nevertheleſs, in ſuch diſtribution it is 
required, that the children (excluſive of the heir at Jaw 
as aforeſaid) ſhall bring their reſpective advancements into 
hotchpot. But in this caſe, the advancement is ſuppoſed 
to be already ſunk in the cuſtomary part; and conſe- 
quently nothing remained to be brought over into the 
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dead- man's part: And therefore (upon this ſuppeſition) 
a child, how largely ſoever advanced by his father in his 
life time, ſhall only thereby be excluded from. receiving 
any further filial portion by the cuſtom, but ſhall not be 
excluded from receiving a full diſtributive ſhare of the 
d:ad-man's part by the ſtatute, 

And with this ſeemeth to accord the caſe of Gudgeen 
and Ramſden, T. 1692, which was thus: The inteſtate, 
being an inhabitant in the province of York, left iſſue a 
ſon and daughter only, and no widow. The daughter 
had a portion given her in marriage, in lieu and full ſa- 
tis ſection of what ſhe might claim by the cuſtom of the 
province, The ſon was alſo advanced, by a ſettlement 
of lands. The queſtion was, How this eſtate ſhould be 
diſtributed. For the heir it was inſiſted, that now the 
cuſtom of the province of Vork is to be quite laid out of 
the caſe, and the ſame diſtribution made af the eſtate, as 
of any other inteſtate's eſtate, and by conſequence the 
daughter to bring her portion into hotchpot; but the 
heir to have a full ſhare, without regard to what lands 
bad been ſettled upon him. By the court: The daughter 
muſt not bring back her portion into hotchpot ; for that 
came in lieu of the cuſtomary part, and was as the price 
the father thought fit to give her for the ſame, 2 Vern. 274. 

But here it ſeemeth, that a diſtinction ought to be made 
between an advancement given and accepted expreſsly in 
lieu and ſatisfaction of the filial portion, and an advance- 
ment given generally without any ſuch agreement or ſti- 
pulation. In the former caſe it ſeemeth, that no reſpect 
ſhall be had of ſuch advancemeat in the diſtribution of the 
dead- man's part, the ſame being to be conſidered not ſo 
properly an advancement by the father, as a purchaſe by 
the child: and which, by poſſibility, might have fallen 
ſhort of, as well as exceeded, the true value of the child's 
portion“. And upon this principle, the ſaid caſe of 

Gudgeon 
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* For a child of age, for a valuable conſideration, might re- 
leaſe his future filial portion, Of which kind of releaſe there 
ſeems to have been a ſpecial preciſe form; according to the fol- 
lowing example, which is brief, and yet full withal and com- 
prehenſive; much in the ſtile and manner of thoſe moſt accu- 
rate forms of compoſition, the writs in the regiſter: viz. ©* Be 
it known unto all men by theſe preſents, T hat I Thomas Whitehead 


of Byebeck in the county of Weſtmorland, haſbandman, for and in 
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Gudgeon and Ramſden ſeemeth to have been determined, 
But where there is no ſuch ſpecial contract or agreement, 
but the advancement is general, without any particular 
reſpect either to the cuſtomary or diſtributive ſhare; it 
ſeemeth, that the ſame ſhall be applied either to one or 
both of them, according to the amount of ſuch advance. 
ment, and fo as veſt to anſwer the- intent of the ſtatute, 
which expreſſeth, that the eſtate of all the ſaid children ſhall 
be made equal as near as can be eſlimated. And by this di- 


ſtinction, the two contrary opinions ſeem to be recon- 
Ciled, 


Of his clear moveable goods] Where the wife or children 
ou2ht to have a rateable part of the goods of the deceaſed, 
be it a third part or half, as the caſe yieldeth; there alſo 
they ougnt to have a like part of the debts due unto the 
int-{t2re, aftery they be recovered by the adminiſtrator ; 
fur then they are numbered or accounted amongſt the 
goods of tne inteſtate, but nat before. Swix. 221. 


con/i eration of a ſum of money; by Richard Whitehead my Father 
of Byebeck afereſaid in the /aid county, yeoman, to me wel and 
truly contented and paid, have remiſed, releaſed, and quit claimed, 
and y theſe greſents do avjelutely remit, releaſe, and quit clain, 
unto the ja d Richard Whitehead my father, his executors and ad. 
mini rators, all manner of filial or child's portion of goods, which 
I the ſata Thomas, my executors or aſſizns can or may bereafier 
have, claim, or demaud cf, in, and ta the goods or chattels of the 
ſaid Richard Whitehead, by any manner of ways, means, litle, 
or cla m howſoever. In witneſs whereof, I the ſaid Thomas 
Whitenead ha e hereunto ſet my ſeal, the firſt day of May, 
the eighth year of the reign of our ſovereign lord James, by the 
grace of God, kin; of Hngiand, France, and Ireland, defender 


of the faith, and fo forth, and of Scotland the forty therd, 1610. 
Seared and delivered 
in the prejence of us 
Geer, Sharp. 
 fdward branthawaite., 
Thomas Potter. 


P ninth Winjier. 


Thomas Whitehead. 


And here it is obſervable, that the particular ſum, which 
was the conſideration, is not ſpecified ; ſo that there is no oom 
here to diſpute about the quantum of the advancement; for it 
muſt be taken in ſuch caſe as an advancement in /0t0« 


But 
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But of leaſes (Swinburne ſays) the wife and children 
cannot have any rateable part within the province of 
York, or other places where they have been accuſtomed 
to have their rateable part of the moveable goods and 


daebts recovered, unleſs the ſaid wife or children, demand- 


ing their rateable part of leaſes, do prove that by ſpecial 
cuſtom of that place (namely, of that city, county, 
deanry, or pariſh where the inteſtate dwelled, and had 
ſuch leaſes) the wives and children were accuſtomed to 
have their rateable part, as well of the leaſes, as of the 
moveable goods of the inteſtate ; which ſpecial cuſtom 
being proved, they may recover the rateable part as be- 
fore, (But not by the general cuſtom of the province.) 
Swin, 221. | 

But concerning eftates pur auter vie, that is to ſay, 
eſtates held by leaſe during the life of another perſon, it 
is ſpecially provided by the ſtatute of the 14 G. 2. c. 20. 
that where there is no deviſe thereof, they ſnall go and be 


diſtributed in the ſame manner as the perſonal eſtate of the 
inteſtate, 


Unleſs ſuch child be heir to his father deceaſed] Which li- 
mitation is diverſly extended : As, 

(1) Not only the heir of lands holden in fee ſimple, is 
thereby barred from the recovery of a filial portion; but 


he alſo that is heir in fee tail, either general or ſpecial, 


Swin. 231. 

(2) Albeit the lands be of very ſmall revenue, perad- 
venture not paſt a noble yearly rent, and the goods very 
great in compariſon of ſa ſmall a rent (be it 10001 or, 
more) ; even in this caſe, the heir is barred from the hope 
of a filial portion. And tho' this may ſeem hard to the 
heir, if we conſider that ſame right of primogeniture ; 
yet if we ſhall conſider on the other ſide, that if the lands 
be worth 10001 a year, and the goods little or nothing 
worth (the debts being paid), and ſo little or nothing left 
to the reſt of the children (which caſe is more frequent 
than the former) ; the cuſtom, we ſee, 1s not void of 
equity, when both caſes are equally balanced. Swin., 
232, 

(3) Not only that heir is excluded from a filial portion, 
which doth enter upon the lands immediately after his 
father's death, but he alſo which is heir in reverſion, is 
heir: and being heir, can have no filial portion. For in 
the writ de rationabili parte bonorum, it is contained, that 
he which demandech a filial portion neither is heir, wr was 
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advanced in the life of his father : now he that is heir in te- 
verſion cannot ſay fo, and therefore can recover no flial 
portion, according to the cuſtom of the country, Other. 
wiſe, if he ſhould recover a portion, and the land after. 
wards; the final intent of the cuſtom ſhould ſuffer re. 
judice, which would that the lands and goods ſhould not 
go both one way, but the one tor the heir, and the other 
to the reſt of the children, And yet the caſe may fall out 
very hard with the heir in reverſion : for what if be ſhould 
die in the mean time, before he could lawfully enter to 
thoſe lands which be his only in reverſion, and ſo reap no 
benefit either of his father's lands or goods? Howſoeyer 
it ſhall fall out, he muſt be content with his lot; and tho" 
not he, yet his ſhall enjoy the land at the time appointed. 
Stoin. 232. 

(4) Albeit the heir received the lands by ſettlement 
made upon his father's marriage; yet he is heir ſo as to 
be excluded thereby from a filial portion. As in the caſe 
of Conſtable and Conſtable, T. 1700. Upon a former hear- 
ing of this cauſe, a queſtion ariſing upon the cuſtom of 
the province of York, touching the diſtribution of the 
perſona] eſtate of the father; an iſſue was directed to be 
tried at Jaw, whether the father having by fettlement on 
his marriage ſetiled his real eſtate to himſelf for life, part 
to his wife for her jointure, and the remainder of the 
whole to his firfl and other ſons in tail, remainder to his 
own right heirs, the eldeſt ſon was thereby excluded by 
the cuſtom of rhe province of York, from having any 
ſhare of his father's perſonal eſtate; and it being found 
that he was thereby debarred and excluded, and the cauſe 
coming now to be heard on the equity reſerved, it was de- 
creed accordingly. 2 Vern. 

(5) Albeit the heir hold lands by deed or feoffment in 
mortgage, or with clauſe of redemption, that is to fey, 
upon condition that if the teoffor pay unto him a ſum of 
money at a certain day, that then the feoffor may re-enter, 
and the deed or grant to be void; yet nevertheleſs in the 
mean time, until the condition be performed, and the land 
redeemed, if he ſhould demand any filial portion, he 1s 
barred, becauſe as yet he is heir to the deceaſed. But if 
the lands ſhould be redeemed, and the money ſatisfied, 
then it is thought that he may recover a filial portion; 
becauſe then he is not heir to the deceaſed, nor the ad- 
vancement certain which was made by the father in bis 
lite time. Swine 232. N 

(6) Likewiſe 
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(6) Likewiſe if a man purchaſe lands in fee, and by 
will deviſe the ſame lands to his eldeſt fon and to the heirs 
af his body, and for default of ſuch iſſue to his younger 
ſon and to the heirs of his body, and ſo on; in this caſe, 
Swinburne ſays, the eldeſt ſon is not barred from the re- 
covery of a filial portion, as heir to the deceaſed ; becauſe 
he is not as heir to his father according to the courſe of 
the common law, but according to his father's will. Stein. 
232. [But whether this deviſe ſhall bar him as an ad- 
yancement is another queſtion, which will be confidered 
afterwards. ] | 

But where a man is heir at law of lands in fee ſimple, 
and his father alſo deviſeth thoſe lands to him ; it ſeemeth 
that he ſhall take by his, better title, as heir at law, and 
not as deviſee : and conſequently thereby ſhall be exclud- 
ed from a filial portion, For no man can by his will 
make his heir a purchaſer of a fee ſimple; for the deſcent 
and will take effect at the ſame time, and the elder title 
ſhall be preferred. 

(7) In like manner, the youngeſt ſon, who is heir in 
boroug h Engliſh, ſeemeth not to be heir, fo as thereby to be 
debarred from a filial portion; for he is not heir according 
to the courſe of the common law, but by a particular 
cuſtom. 

(8) Note alſo, that if the child ſhould bave any copy- 
bold land, after his father's death; in this caſe he is not 
reputed his father's heir to the effect aforeſaid, and fo bar- 


red from the recovery of a filial portion, due by the gene- 


ral cuſtom of the ſaid province. Swin. 232. 

Note, the word copyheld, altho' of itſelf it conveys an 
idea diſtin enough, yet from the different acceptation of 
it amongſt learned men, it becometh equivocal ; ſome 
uling it to ſignify all lands which are not freehold ; others, 
more properly, lands only which are holden by copy of 
court roll, It is of very much importance to determine 
in Whizb of the two ſenſes it is here to be underſtood. 
For a great part of the lands within the province of York 
are neither freehold nor copyhold, but are included under 


the word cu/lomary. 


For cuſtomary is the general denomination of lands 
holden by the cuſtom of the manor ; of which, copyhold 
is but one ſpecies : ſo that altho' all copyhold lands are 
cuſtomary, yet all cuſtomary lands are not copyhold. And 
it ſeemeth that the word copybold here ſhall be underſtood 
in the leſs proper ſenſe, ſo as to ſignify, that cuſſomary 
lands in general as well as thoſe which are ſtrictiy = 
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held, inherited from the father, ſhall be no hindrance tg 
the child from obtaining a filial portion. For at the time 
when this cuſtom of the province of York took place, 
theſe cuſtomary lands were not inheritable. 


Or were advanced by his father in his life time] Here it 
comes to be conſidered, what manner of preferment or 


advancement that is, which duth debar the child from a 
filial portion, | 


By his father] For if another than the father beſtow 
any preferment or advancement, tho” never ſo much; this 
preferment by another is no bar to the child, from the 
recovery of the filial portion of his father's goods: much 
leſs, where the child hath. advanced his eſtate by his own 
induſtry, Stoin. 233. 


In his life time] Here the caſe aforeſaid is conſiderable, 
where the father by his laſt will deviſeth lands to his fon 
(ior this he may well do, and yet nevertheleſs die inteſ- 
tate as to his goods), whether this ſhall be ſuch an ad- 
vancement as ſhall debar the ſon from the recovery of his 


fili portion; and it ſeemeth that it ſhall not: for this ſo 
was no advancement to the child in the life time of his 4 
father; but he may refuſe or wave the bequeſt, and reco- 2 
ver a filial portion due according to the cuſtom of the 
country. Swin. 233. fe 
Howbeit, if the father in his life time beſtow a leaſe eu 
upon his chitd, or grant unto him an annuity for life out af 
ot his lands, yet in ſuch manner as the child ſhall not ti 
reap any benefit thereby, ſo long as the father liveth, but fe 
after his de«ti; this is holden for a preferment or an ad- w 
vancement, because it was aflured unto him in his father's if 
lite time, Nor 1s this caſe contrary to the former: for the f 
child had no aſſurance of his deviſe until his father was p 


dead, becauſe he might have revoked- the ſame at any time 


whilſt he lived; which he could not do in the other calt. 
Swin. 233. 


t 
5 
That the father in his life time beflowed upon his child] For | 
if the father beſtow any thing upon another for bis child's | 
ſake, or for the good of his child; nevertheleſs this is no 
ſuch preferment as will hinder the child of his filial pot- | 
tion. Own. 233 
And theretote if the father beſtow any thing upon ? 
man of trade, to take his fon for an apprentice, and to 


tea n him his myſtery; this is no advancement to the 
eftect:afarclaid, Swine 233. 0 
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Or if he beſtow any thing upon a ſchoolmaſter, or 
tutot in the univerſity, for the increaſe of his knowledge 
in learning, or for any degree there to be obtained; this 
« no advancement to exclude the child of a filial por- 
tion. Swin. 233. 

No more is it (faith Swinburne) if the father buy the 
axdvowſon of an eccleſiaſtical benefice or dignity, and 
alierwards preſent his fon thereto, Stwin. 233. 

Soif the father buy an office, and beſtow it upon his 
ſon ; this ſeemeth (he ſays) not to be an advancement to 
bar him of his portion. Swin. 233. 

Or if the ſon be much indebted, and the father diſ- 
charge the debt; yet this ſeemeth not to be a preferment, 
uin. 232. 

But if the father beſtow a competent portion with his 
eughter in marriage, upon him that ſhall marry her; 
this, without queſtion, is ſuch an advancement as will 
bar her from the demand of a filial portion, Swix. 233. 


A competent portion] By the word portion is to be under. 
flood, not only a ſum of money, or part of the father's 
goods and chattels, but alſo lands and annuities, beſtow- 
ed by tne father upon the ſon. Swin. 234. 


C:mpetent] Competent fignifieth equal, or not far in- 
ferior, to that quantity, which otherwiſe according to the 


le euſtom of the province, ſhould fall to be due to the child, 
ut aftzr the rate and proportion of the father's eſtate, at the 
ol time when he doth beſtow any ſuch thing upon his child ; 
ut for the fame being equal, or not much under the rate 


4 which ſhould belong to the child by the cuſtom aforeſaid, 
: if his father had then died, ſhall ſtand for a ſufficient pre- 


e ferment and advancement, to exclude him from a filial 
5 portion, For conſidering the equality, or ſmall inequa- 
b Itty, betwixt the one and the other; it is to be preſumed, 


that it was the father's purpoſe, that the one ſhould ſtand 
inſtead of the other. Inſomuch that if the father after 


r this preferment ſhould live many years, and increaſe his 
s ſubſtance; yet it ſeemeth, that the father's former gift 
9 would bar the child from recovery of any farther filial 
. portion: and the reaſon is, becauſe as the father did grow 


richer (in which caſe the ſon's preferment ſhould be leſs), 
ſo it might fall out that the father might have grown 
poorer, and then the ſon's preferment ſhould have been 
more than otherwiſe it would by the cuſtom of the coun- 
try. Sothat the father's gitt being at the firſt competent, 


in regard of his eſtate at that time; the ſame is not made 
effectual 
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effectual or ineffectual by the increaſe or decrezſc of bis 
future eſtate, Swin. 233, 234. 

But if the father's gift were not competent, or far yy. 
der the rate of that which otherwiſe ſhould belong to the 
child by the cuſtom; as, for inſtance, if the father how's 
give his child 51 to put in his purſe to beſtow at his ple. 
ſure, whereas otherwiſe his filial port:'on would extend (© 
divers hundreds; this gift of the father? doth not ſeem 0 
be ſuch an advancement, as will exclude the child from 
his filial portion, neither in the conſtruction of law, gor 
in the intention of the father; and that is rather to te 
termed a mere benevolence, than a preferment or advance. 
mend excluſive of a filial portion: and if the fon have 
deſerved a good turn at his father's hands, this is 30 
advancement, but a recompence of that which was for. 
merly deſerved, Swin. 234. 

But here ariſeth a queſtion 3 what if the thing which 


the father beſtoweth upon tne child, be fo indifferent be- 


tween competent and incompetent, that it may be juſtly 
doubted whether the ſame ihail ſtand for an advancement, 
or a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt 
in that gift of the father, and fo recover an equal portion 
with the reſt of his brethren and filters ? It ſeemeth at the 
firſt that he may. For if a man ſeiſed of thirty acres ef 
land in fee ſimple, have iſſue two daughters, and givet} 
with one of them in marriage ten acres of the fame land 
in frank martiege, and died ſeiſed of the other twenty 
actes; ſhe that is thus married may (if the will) have part 
of the twenty acres, whereof her father died ſeiſed; but 
then ſhe muſt put her land given in frank marriage in 
hotchpot, that is to ſay, ſhe muſt refuſe to take the ſole 
profits of the land given in frank marriage, and ſuffer the 
Jand to be commixed and mingled together with the other 
land whereof ner father died ſeiſed, ſo that an equal di- 
viſion be made of the whole, betwixt her and her ſiſter; 
and thus, for her ten acres, ſhe ſhall have fifteen ; whereas 
otherwiſe, her ſiſter ſhall have the twenty acres of which 
their father died ſeiſed. And as in lands, ſo in goods: 
which eis alſo agreeable to the civil law, And Swinbuine 


 fays, he hath ſeen it ſometimes ſo obſerved, by the con- 


ſent of the children not advanced, being then of lawful 
years; but he hath not known it at any time fo over-rulcd 
by law, without their conſents. And therefore he con- 
cludeth, that conſidering the ſtrictneſs of the writ 4 


ratienabili parte banorum, this giſt of the father ſhall mo 
c 
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de found to be a preferment or not; if it ſhall be found 


to be a preferment, then is the child excluded from reco- 


yery of a filial portion; if it ſhall be found not to be a 
referment, then may the child recover the filial portion 
according to the cuſtom of the province of York, as in 
the ſaid writ is contained. Stwin. 235. 

But nevertheleſs, the words of the writ do not ſeem 
receffarily to infer this conſequence, being only general, 
that children not promoted in their father's life time ought to 
tave their reaſonable part : for this they may have, and yet 
notwithſtanding be required to bring into hotchpot with 
their brothers and ſiſters what they ſhall have received leis 
than their due proportion; and it will be ſo much the 
more re@/onable upon that account. And therefore what 
Swinburne intimates was in his days recommended to tne 
parties by the judge, ſeemeth, at leaſt ſince that time, ge- 
rerally to have prevailed as the cuſtom of the province; 
that children (excluſive of the heir at law) not advanced 
to their full proportion of the childrens part, ſhall be 
admitted to come in for their ſhare of the ſaid childrens 
part, bringing thereunto their partial advancements into 
botchpot : agreeable to what Swinburne acknowledgeth 
to be the rule of the civil law; in conformity alſo to the 
cuſtom of the city of London, and to the meaſures of the 
ſtatute of diſtribution, and to the rules obſerved by the 
courts of equity in all ſuch like caſes, 


Whereon to live] If the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 
among his equals, or to buy him ſuits of apparel, or books, 
or armour for the ſervice of his country; yet this (as 
t ſeemeth) is not to be holden for an advancement, tho' 
peradventure the ſums of money given for theſe particular 
ends, were not very much inferior to that which other- 
viſe might belong to the child for his filial portion ac- 
cording to the cuſtom, and otherwiſe would have been. 
iken for an advancement : but it muſt be a proviſion of 
lome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his fa— 
lier's death, Stoin. 234. 


It is ſaid by the editors or continuators of Swinburne, 
that it hath been much controverted, whether the ordi- 
nary bath power to compel] the adminiſtrator to give por- 
ons to children, or to allot and diſtribute filial portions 


the deceaſed's children out of his eſtate, If the ordi- 
nary 
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nary attempt this, either befote or after the granting of 
letters of adminiſtration, it hath been held, that the a. 
miniftrator might have a prohibition ; and that the orgj. 
nary bath not any power to make diſtribution of the fur. 
plufage, nor to take any bond to anſwer the ſame: fer 
that if the ordinary might diſtribute, then the 2zdmini. 
ſtrator might be charged of his n goods; for there 
may be dormant debts, and which are unkaown:; yet 
notwithſtanding, they add, that it is uſual for the ordi- 
nary to order and allot diſtribution of filial portions, 
and therein prohibitions are not often granted, Swix. 
233. 4. 

yh whether this is fpoken of the times before the ſtz. 
tute of diſtribution, doth not appear. As to the dead. 
man's part, there ſeemeth to be no doubt, but the ordi. 
nary by the ſaid ſtatute may cauſe diſtribution thereof. 
And as to the widows and childrens portions, the ſtatute 
provides that the cuſtom ſhall be obſerved as before: And 
it ſeemeth that the ordinaries within the ſaid province, 
even as all other ordinaries, before the making of the ſaid 
act, did exerciſe a power of compelling diſtribution, al. 
tho” the temporal courts would not allow the ſame to be 
lawful, and that was the cauſe of the act being made, 
And the act ſays, that “ All ordinaries, as well the judjis 
„ the prerogative courts of Canterbury and York, . 
other ordinaries, ſhall have power to order and make jult 
„ and equal diſtribution.” 


There is a caſe in 2 Vern. 47, 82. wherein the cuſtoms 
of the city of London and of the province of York did 
interfere; which was thus: E. 1688. Chomley and Chom- 
ley. A freeman of London died within the province of 
York, leaving a widow, and iſſue two ſons and a daugh- 
ter; and an eſtate of about 50 1 a year within the pro- 
vince of York deſcended on the elder ſon; and if the 
cuſtom of the province of York ſhould prevail, he would 
thereby be excluded from having any ſhare of the per- 
ſonalty, which was about 200001. A bill was brought 
for the direction of the court, how and in what manner 
the perſonal eſtate ſhould be diſpoſed of. And the court 
was clearly of opinion, that the deceaſed being a freeman 


of London, the cuſtom of the city for the diſtribution of 
the perſonalty ſhould prevail and controll the cuſtom of 


the province of York; and that, notwithſtanding the 
cuſtom of the province to the contrary, the heir (hould 


come in for a ſhare of the pcrſonal eſtate: for the — 
0 9 
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of the province is only local, and circumſcribed to a cer- 
tain place; but that of London follows the perſon, tho? 
never ſo remote from the city, 


Upon the whole, ſo far as can be eſtimated from the 
premiſſes, the courſe of diſtribution of inteſtates effects 
within the province of York ſeemeth to ſtand thus: 

1. If a perſon dieth inteſtate, leaving no wife, but an 
only child; which child is heir at law, or advanced, or partly 
advanced, or not advanced In all theſe caſes, it maketh 
no difference; for one way or other ſuch child ſhall have 
the whole clear perſonal eſtate, For ſuppoſing ſuch child 
to be heir at law; he ſhall have nothing by the cuſtom, 
but by the ſtatute he ſhall have the whole as next of kin- 
dred. If he is advanced; he ſhall likewiſe have nothing 
by the cuſtom, but by the ſtatute in like manner he ſhall 
have the whole. If he is pertly advanced; he ſhall have 
one half by the cuſtom, there being no other child with 
whom to bring his partial advancement into hotchpot ; 
and the other half by the ſtatute, Soin like manner, if 
he is not at all advanced; he ſhall have one half by the 
cuſtom, and the other half by the ſtatute, 

2. If ſuch perſon hath divers children; one of whom is 
heir at law, and the others are advanced. In this caſe, with 
reſpeCt to the cuſtom, it is as if he had no children: 
none of them can claim any thing by the cuſtom; and 
(the younger children being ſuppoſed to be fully advanc- 
ed), the heir at law by the ſtatute ſhall have the whole, 

3. If ſuch perſon hath divers children, the firſt of whith 
ts beir at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced: In this cafe, the child partly 
advanced, and the child net advanced ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement 
into hotchpot; and the other half (which is the dead- 
man's part) ſhall be diſtributed by the ſtatute, equally 
amongſt all the ſaid children (the ſecond only excepted, 
who is ſuppoſed to be fully :dvanced already) ſhare and 
ſhare alike, But if the heir at law hath been advanced 
by his father, otherwiſe than by lands or as heir at law; 


he ſhall bring ſuch his advancement into hotchpot with 


bis brothers and ſiſters, otherwiſe he ſhall have no diſtri- 
butive are by the ſtatute. 

And note, that the repreſentatives of children dead are 
admitted by the ſtatute to a diſtributive ſhare of the dead- 
man's part in the place of the deceaſed child or children 

whom 
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whom they repreſent ; but not ſo of the cuſtomary part 
by the cuſtom, . 1 

4. If a man hath a wife and no child; the ſhall hay 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the deadman's part) 
ſhall be diſtributed by the ſtatute; of which deadman' 
part by the ſaid ſtatute ſhe ſha]l have one half, and the 
other half ſhall go to the next of kindred to the deceaſed 
in equal degree: So that dividing the ſame into four 
ſhe ſhall have three, and they ſhall have one, 

But if altho' there be no child, yet there hath been 2 
child, and there are any legal repreſentatives of ſuch 
child deceafed ; then of the deadman's part by the (aid 
ſtatute the wife ſhall have but one third, and the ſaid re. 
preſentatives ſhall have the other two thirds: So that di- 
viding the whole into ſix parts, ſhe ſhall have four and 
they ſhall have two, 

5. If a man hath @ wife and alſa a child or children, an 
of which children is heir at law, and the others are advanced: 

n this caſe, with reſpect to the cuſtom, it is the ſame as 
if he had no child; and conſequently the wife ſhall have 
one half by the cuſtom, and the other half (being the 
deadman's part) ſhajl be diſtributed by the ſtatute: of 
which dcadman's part by the ſaid ſtatute ſhe ſhall have 
one third, and the other two thirds ſhall go to the heir at 
law as aforeſaid : So that dividing the whole into fi 
parts, ſhe ſhall have four, and he ſhall have two. 

6. If a man hath a wife and alſo a child or chil iren, ary 
one or more of which children are not advanced : by the cul- 
tom ſhe ſhall have one third part, ard the children not 
advanced ſhall have another third part, and the remaining 
third part (being the deadman's part) ſhall be diſtributed 
by the ſtatute: of which deadman's part by the ſaid fta- 
tute ſhe ſhall have one third, and. the other two thirds 
ſhall be diſtributed amongſt che children in manner 2s 15 
aforeſaid: ſo that dividing the whole into nine, ſhe ſhall 
have four and they ſhall have five. 

As for example: A man inhabiting within the province 
of York dieth inteſtate, leaving a clear perſonalty of 
gooo!; and leaving a widow and four children; the firſt 
being heir at law to freehold lands, and having received 
likewiſe of his father in his life time 400 J to ſet him up in 
trade; the ſecond advanced, to the amount of 30001; the 
third partly advanced, to the amount of 6001; and the 
fourth not at all advanced. The queſtion is, How th1s 
perſonalty ſhall be diſttibuted? Firſt of all; The on 
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Mall have one third part by the cuſtom, as her widow's 
portion, to wit, 230001. Another third part, by the ſaid 
cuſtom, ſhall be diſtributed amongſt the children; of 
which, the heir at law (as ſuch) by the ſaid cuſtom is ex- 
cluded from receiving any ſhare; the ſecond ſon alſo, as 
being fully advanced, is excluded ; but hereunto the third 
ſon ſhall bring his partial advancement of 6001 intohotch= 
pot, and then the third and fourth ſons ſhall divide the 
36001 equally between them; but the real benefit thereof 
tothe third ſon will be but 12001, and to the fourth ſon 
18001. The remaining third part of the ſaid perſonalty, 
which is the deadman's part, ſhall be diſtributed by the 
ſtatute ; of which, by the ſaid ſtatute, the widow ſhall have 
one third, to wit, 10001; and the reſidut, being 2000 1, 
ſhall be diſtributed equally amongſt the ſaid three children, 
namely, the heir at law and the thitd and fourth ſons 
the heir at law being let in for ſo much by the ſtatute ; 
and the ſecond ſon being ſtill excluded, as having receiv= 
ed more than his juſt proportion of his father's whole per- 
ſonal eſtate ; but hereunto the heir at law ſhall firſt bring 
his partial advancement of 4091 into hotchpot, and ſ, the 
ſaid three children {hall divide the whole 24001 equally 
amongſt them; but the real benefit thereof to the heir at 
law will be but 4001, and to the ſaid two youngeſt chil- 
dren 8co ] each. So that of the whole clear pet ſonalty 


of 9000 1, the widow ſhall receive 40001 
The heir at law 400 
The ſecond child —  oool 
The third child — — —— ol 
The fourth child _— — — 26001 


Total gooo! 
7. If a perſon dieth inteſtate, leaving neither wife nor child, 


but a father living; the ſame is out of the cuſtom, and 
(ſuppoſing there is no repreſentative of any child deceaſed) 
then the father, by the ſtatute, as next of kindred, ſhall 
have the whole. PETE 

But if, altho' there be no child, yet there hath been a 
chiſd, and ſuch child deceaſed hath left any child or other 
deſcendent ; then ſuch repreſentative of the child deceaſed 
hall receive the whole, in excluſion of the father. 

8. If the deceaſed leaveth neither wife nor child (nor re- 
preſentative of ſuch child as aforeſaid), nor father, but a mo- 
ther living ; the ſame alſo is out of the cuſtom, and by 
the ſtatute of the 1 J. 2. c. 17. every brother and fiſter, 

Vor, IV. Ee and 
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and the repreſentatives of them, ſhall have an equal ſhare 
with the mother: if there be no brother nor ſiſter, not 
repreſentative of any of them, then by the ſtatute of dic. 
tribution the mother ſhall have the whole, as next of 
kindred, | 

9. If the deceaſed leaveth neither wife nor child (nor re- 


preſentative of fuch child as aforeſaid), nor father, nor mo- 
ther; but leaveth brothers and ſiſters, and children of other 


brothers and ſiſters deceaſed; this caſe alſo is out of the cuſ- 


tom; and by the ſtatute, the brothers and ſiſters, and the 
children of the brothers and ſiſters deceaſed, ſhall take 
per flirpes, and not per capita; for the children of the de- 
ceaſed, being not equal in degree with their uncles and 
aunts, do take in this caſe not in their own right, but by 
way of repreſentation of their parents deceaſed, 

10. But if a perſon dieth inteſtate leaving neither wiſe, 
nor child (nor repreſentative of ſuch child as aforeſaid), nw 


father, nor mother, nor brotker, nor ſiſter, but children of bre- 


thers and ſiſters; in this caſe by the ſtatute they ſhall all 
take equally per capita and not per /lirpes, becauſe they do 
not come 1n by the right of repreſentation, but all as next 
of kindred in equa] degree, 

11, If a perſon dieth inteſtate leaving neither wife ner 
child, nor repreſentative of ſuch child, nor father nor mother, 
nor brother, nor ſiſter, nor repreſentative of brother er ſiſter, 
but hath a grandfather er grandmother living; ſuch grane- 
father or grandmother ſhall come in before uncles and 
aunts by the ſtatute, as next of kindred to the deceaſed, 

12. If a perſon dieth inteſtate leaving neither wiſe nr 
child, nor repreſentative of ſuch child, nor father nor mother 
nor brother nor ſiſter, nor repreſentative. of brother or filter, 
nor grandfather nor grandmother, but uncles or aunts, an4 
children of uncles or aunts deceaſed: T heſe children are 


amongſt collaterals, and out of the ſtatute in the right 


cf repreſentation, and ſhall take nothing; but the ſur- 
viving uncles and aunts ſhall have the whole as next of 
kindred, | 

13. If a perſon dieth inteſtate leaving none of theſe rela- 
lens; the general rule by the ſtatute is, that the fame 
hall go to the next of kindred in equal degree. 

14. [t ſuch perſon hath no kindred, it is out both of 
the cuſtom and the ſtatute; and the ſame ſhall eſcheat to 
the king, or to the lord of the manor or other to whom 
the king hath granted it: for where no perſon can claim 
any property, there the king ſhall be intitled by his pte- 
TO attVe, 
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FINALLY, To all that hath been ſaid upon this ab- 
{ruſe ſubject, it may afford ſome light to ſer forth what 
s the law of SCOTLAND in this particular; eſpecially as 


the whole kingdom of Scotland, when this cuſtom of the 


province of York took place, was within and a part of 
that province. Now the law of Scotland, with regard to 
wills, continues to this day, as it was in England within 
the ſaid province before the ſtatute of the 4 IF. c. 2. viz. 
that the widow and children ſhall have a portion out of 
the perſonalty, which the huſband or father cannot deviſe 
from them; and which in both places alike, the law ſtill 
gives to them in caſe of inteſtacy. And the general pro- 
portions are the ſame in both places; only there is ſome 
difference in diſtributing the childrens portion amungſt 
themſelyes; wherein the Scotch regul-tions incline more 
to the principle of equality, agreeable to what is one of 
the chief objects of our ſtatute of diſtribution. Briefly, 
the law of Scotland is this: If a man dies, leaving a 
widow, and no child; his whole clear perſonal eſtate, 
otherwiſe called free gear, divides into two; one half 
goes to the widow, the other is the dead's part, that is, 
the abſolute property of the deceaſed, of which he can 
make his will, and yhich falls to his next of kin if he 
dies inteſtate, Where he leaves a child or children, but 
no widow; the children get one half as their legitime, 
egal portion, or bairns part of gear; the other half is the 
d-ad's part, which falls alſo to the children, if he has not 
otherwiſe diſpoſed of it by his will, If he leaves both 
widow and children; the diviſion is tripartite: the wiſe 
takes one third by herſelf; another falls to the children, 
and the remaining third is the dead's part. If he leaves 
neither wiſe nor child; the goods ſuffer no diviſion, but 
ell 1s dead's part. 


Hitherto the cuſtoms agree. But in dividing the chil- - 


drens portion amongſt chemfelves, there is a difference: 
lor whereas by the cuſtom of the province of York, the 
heir at law, if his inheritance be never ſo ſmall, is ex- 
cluded from any ſhare of the filial portion; on the con- 
trary, in Scotland, if the heir finds it his intereſt to re— 
nounce his excluſive claim to the inheritance, and be- 
take himſelf to his ſhare amongſt the reſt of the children, 
he may collate or Communicate the inheritance with the 
other children, who in that caſe muſt collate the chil- 
crens portion with him; ſo that the whole is thrown into 
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one maſs, and divided in capita amongſt all of them. 
Upon which ground, if there is only one child, who i; 
heir at law; he ſhall receive the childrens portion: he. 
cauſe the law admits him to come in, where there at: 
other children, on collating his inheritance, 

And for the like reaſon, Swinburne's notion of advance. 
ment, namely, that it ſhall be deemed either a full ad. 
vancement, or elſe no advancement at all, ſo as to in. 
title a child either to an entire diſtr:butive ſhare, or el{ 
wholly to exclude him, can here have no place, Put in 
order to preſerve an equality, a child who has received x 
proviſion from his father, be it more or leſs, ſhall be ad. 
mitted, if he thinks it for his intereſt, to caſt his proviſion 
into hotchpot, and receive his proportionable ſhare of the 
dividend with the other children. 

But if from the deed of proviſion, the father's inten- 
tion ſhall evidently appear, to continue the receiver as a 
bairn in the houſe; the proviſion is interpreted to be grant- 
ed as a præcipuum, without the neceſſity of collation, 80 
a ſo a child is not obliged to collate an eſtate in lands 
given to him by his father; becauſe the children's portion 
is not impaired by ſuch proviſion. 

But no filial portion is due to children foris-familiated, 
that is to ſuch as, by having renounced the filial portion, 
are no longer conſidered as bairns of the family, and ſo 
are excluded from any farther ſhare of the perſonai 

eſtate than they have already received. But as the right 
f legitime, or childrens portion, is ſtrongly founded in 
nature, the renunciation of it is not to be inferred by 
implication; neither by the child's carrying on an em- 
ployment by himſelf; nor by marriage; nor even by his 
accepting a proviſion from his father, unleſs it ſpecially 
bear to be in ſatisfaction of his filial portion. a 

If he has renounced his ſhare of the filial portion, it 
has the {ame effect in favour of the other children intitled 
thereto, as if he were dead, and conſequently, the (bare 
of the renouncer divides amongſt the reſt: But he does 
not thereby loſe his right to the dead's part, if he does not 
renounce his ſhare in that likewiſe: nay, his renuncia- 

tion of the filial portion, where he is the only younger 
chid, has the effect to convert the whole ſubject thereof 
inio Cead's part, which will therefore fall to the renouncer 
himtelf as next of kin, if the heir be not willing to col- 


Alſo, 


TMills. Diſtribution. 


Alſo, no legitime is due to grandchildren, upon the 


hem, 
death of their grandfather : perhaps becauſe the immediate 


No is 


be. ter is preſumed to have already received his juſt {tare 
ze WM Gut of the +ffets of he deceaſed. 
And this collation, or bringing into hotchpot, takes 
any- place only amongſt children: ſo that the widow is not 
ad. WI obliged to collate any thing that hath been given to her 
in. by ner huſband, in order t. increaſe the childrens portion; 
ele s, on the other hand, the children are not obliged to 
t in WT collate their proviſions, in order to increaſe her ſhare. 
ed 2 With regard to the deadman's teſtameatary part, where 
ad. WH de makes a wil, and therein appoints an executor, and 
ſion doth not otherwiſe diſpoſe of the ſaid teſtamentary part; 
the if the executor nominated be a ſtranger, that is, one who 
has no legal inter: {t un the perſonal eſtate, he is merely a 
en · truſtce, accountabl- to the next of kin, but he may re- 
S 2 tain a third of the dead's part, for his trouble in executing 
t- the teſtament; in payment of which, any legacy that is 
80 left to him muſt be computed. The heir in like caſe, 
nds if he be named executor, has right to the third as a 


ſtranger. But if one be named who has an intereſt in the 
perſonalty, he has no allowance, unleſs ſuch intereſt be 
ed, leſs than a third. 


Jn, As to the payment of debts ; there are ſome which are 
ſo called privileged debts: becauſe they are preferable in 
1ai payment to any other. Under which name are compre- 
ht hended, medicines furniſhed to the deceaſed on his death 
in bed; phyſicians fees in that period ; funeral charges, 
dy which include whatever is neceſlary for the decent per- 
n- formance of the funeral; the rent of his houſe; and his 
is ſervants wages, for the year or term current at his death. 
ly As to the reſt; all creditors who ſhall, within fix 


months after the death of the debtor, enter a legal claim, 
it ſhall be preferred pari paſſu with thoſe who have done 
d more early diligence : which prevents colluſion, and con- 
{- feſſing of judgments, in favour of ſome creditors, and to 
D the excluſion of others, (Erſtine's law of Scotland. Book 
t 3. Tit. 9.) 


f v. Of the cuſtom within the principality of Wales. 


r 
D By the 27 H. 8. c. 26. whereby lands and other here- 
ditaments within the principality and dominion of Wales, 

1 were made to be inheritable after the manner of the Engliſh 
E e 3 tenure, 
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tenure, it is provided nevertheleſs, that lends tenement; on; 
hereditaments, hing within the ſaid principality and amine, 
which have been uſed time out if mind, by the laudable cullgn, 
of the country, ts be departed and departable among fl iſacs ond 
heirs male, ſhall ſ5 continue and be ufed, in like form ſaſbiin 
and con dilion, as if this aft bad never been made. 

Aud ihis is to he underſtood, as it ſeemeth, of the lane 
in thoſe parts of Wales, where the conqueror never came, 

But by the 34 & 35 H. 8. c. 26. All lands tenement 
and herediiaments within the dominion of Wales, ſhall be ſaln 
uſed and holden as Ungliſb tenure, to all intents, accordin 
to ihe common laws of England; and fhall not be partcll 
among heirs male after the cuſtom ef gavelkind, as berctifor 
in arvers paris of Wales hath been ned and accuſtomed. (in 
like manner as gavelkind lands in Kent had been dig 
velled by the ſtatute of the 31 H. 8. c. 3. and a privze 
ſtatute made in the 2 & 3 Ed. 6.) 
And by the 78 W. c. 38. it is enaded as followeth: 
I hereas in ſeveral counties and places within the principality of 
Wiles and marches thereof, the widews and younger children 
of perſons dying inhabitants therein have eſten claimed and pre- 
tended to be intitled to a part of the goods and chattels if ther 
late huſbands or fathers, called their reaſonable part, by vn- 
tue of a cuſtom or other uſage, nottwithſtanding any diſp:fition ' 
the ſame by their huſbands and fathers laſt wills and teſtament, 
or by azed in their life time, and natwith/landing à ein- 
petent pointure made for the livelihood of the ſaid widow, 
whereby great troubles diſputes and expences concerning ſu 
cuſtam have been occaſiontd; for remedy thereof, it is enatied, 
that it fhall be lawful for any perſon inhabiting or reſiding, # 
who ſhall haue any geeds or chattels within the principality if 
Wales er the marches theresf, by their laft wills and tefte- 
ments to give bequeath and diſpeſe of all and ſingular ih 
goods chatlels debis and other perſonal eflate to their executor! 
or to ſuch other perſons as they ſhall think fit, in as large an 
ample manner as by the laws and flatutes of this realm a") 
perſon may give and diſpeſe of the ſame within any other port 
of the pravince of Canterbury or elſewhere ; and that il 
widows, children, and other the kindred of ſuch teflatsr, 
ſhall be barred to claim er demand any part of the get, 
evattels or ether fer ſonal ęſlate of ſuch teſtator, in any ol, 
manner than os by the ſaid lafl wills and teflaments is limited 


and appointed; any law, atute, cuſiom, or uſage to theecins 
tra: notwith/landing, 1. 1. | 


VIII. Account, 


* 


L 
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VIII. Account, 


T is for the moſt part every where within this x,ccutor's oath 
realm obſerved, that the executors promiſe to the to accounts 
erdinary by their oath, to make a true and perfect ac- 

count, whenſoever they ſhall be thereunto called by the 

ſaid ordinary. Swain. 466, 467. | 

2. By the ſtatute of the 22 & 23 C. 2. c. 10. The ad- aqminittrator's 
mixiſtrator ſhall give bond to make or cauſe to be made a true bond to account. 
and juſt account of his adminiſtration, at a day in ſuch bond 
to be expreſſed ; and all the reſidue of the goods chattels and 
credits which ſhall be found and remaining upon the ſaid 
adminiſtrators account, the ſame being firſt examined and al- 
lowed of by the eccleſiaſtical judge or judges for the time being, 
to deliver and pay unto ſuch perſon or perſons reſpectively, as 
the ſaid judge or judges by his or their decree or ſentence ſhall 
linit and appoint. 

3. An account muſt be paſſed before the ſame judge, Betore whom 
or his ſurrogate or ſucceſſor, that grants the adminiftra- ON 
tion: By Dr Betteſworth. Floy. 37. 2 

4. Dr Swiaburne ſays, Albeit it ſeemeth, that the exe- Ordinary's 
cutor is not tied to make an account to the /egataries or a Ef Hau 
creditors extrajudicially; yet he ſuppoſeth that at the in- 3 
ſtance or promotion of ſuch legataries and creditors, he 
may be compelled to render an account to the ordinary 
judicially. Swin. 460. 

But that an executor may exact an account of his co- 
executor extrajudicially, but not in judgment | that is, in 
the ſpiritual court ;] but the ordinary may call them 
both, or either of them, to a judicial account. Swin, 

466. 

5. By the ſtatute of the 31 Ed. 3. ſt. I. c. 11. [n cafe Ordinary's 
where a man dieth inteſtate, the ordinary ſhall depute the next a Narr 
and moſi lawful friends of the deceaſed perſon to adminiſter his ſtrator. 
gitds , which deputies ſhall have an action to demand and reco- 
ver as executors the debts due to the perſon inteſtate in the king's 
ccurt, for to adminiſter and diſpend for the foul of the dead 
and ſhall anſwer alſo in the king's court to other to whom the 
ſaid dead perſon was holden and bound, in the ſame manner as 
executors ſhall anſwer. And they ſhall be accountable to the 
ordinaries, as executors be in the caſe of teſtament, as wel of 
the time paſt as the time to come. 

And by the ſtatute of the 22 & 23 C. 2. c. 10. The 
ordinaries ſhall and may proceed and call adminiſtrators to ac- 
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Parties intereſt 


ed to have no- 
dice. 


Wills. Account. 


count, for and touching the goods of any perſon dying inteſiat; 
and upon hearing and due conſideration thereof, order and mak 
Juft and equal diſtribution of what remaineth clear, (after all 
debts, funerals, and juſt ' expences of every fort firſt allauel 
and deducted); and the ſame diſiributions decree and ſeill, 
and compel ſuch adminiſtrators to obſerve and pay the ſamt ty 
the due courſe of his mojeſly's ecclęſiaſtical laws : ſaving to every 
one ſuppoſing him or themſelves aggrieved, their right of appeal, 
as was alwazs in ſuch caſes uſed, | 

But by the ſtatute of the 1 J. 2. c. 17. it is provided, 
that na adminiſtrator ſhall be cited according to the ſaid att if 
the 22 & 23 C. 2. c. 10. to render an account of the perſmal 
eftate of his inteflate (otherwiſe than by an inventory or inven- 
tories thereof) unleſs it be at the inſtance or proſecution of ſome 
perſon in behalf of a minor, or having a demand out of ſuch 
perſonal eftate as a creditor or next of kin, nor be compellable th 
account before any the ordinaries or judges by the ſaid ad in- 
powered and appointed to take the ſame, otherwiſe than a it 
aforeſaid, any thing in the ſaid at? to the contrary notuitb- 


flanding, ſ. 6. 


6. The creditors to whom the teſtator did owe any 
thing, and the legataries to whom the teſtator did 
bequeath any thing, and all others having intereſt, 
are to be cited to be preſent at the making of the ac- 
count ; otherwiſe the account made in their abſence, 
and they never called, is not prejudicial unto them. 
Swin. 408. 

And foraſmuch as proofs made upon the account, at 
the inſtance of ſome one or more perſons having intereſt, 
do not bind others who are no parties to the ſuit; there- 
fore, to prevent multiplicity of actions, it behoveth the 
executor or adminiſtrator, when he is cited by any one 
of the parties to render an account, to cite the next of 
kindred in ſpecial, and all others in general, having ot 
pretending to have intereſt i the goods of the deceaſed, 
to be preſent if they think fit at the rendring and paſſing 
of the account. And then, upon their appearance, or 
contempt in not appearing, the judge will proceed 
to give ſentence, and the account thus determined will 
be final. And this is expedient to be done, whether at 
the inſtance of any party or not; becauſe the witneſſes 
otherwiſe might be dead before calling for the account; 
and hereby the executors or adminiſtrators of the ac- 
countant are freed from giving any further account, 


which they might not be to well able to do, dew 
they 
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they are not ſuppoſed to have been privy to the receipts 
and diſburſements of their teſtator or inteſtate, 1 Ougbt. 
354, 5» 6. Ip 

7. If any perſon baving intereſt (as, for inſtance, the Manner of par. 
ſon of the deceaſed, a legatary, creditor, or the like) ſhall fing the account. 
call the executor or adminiſtrator to exhibit a true full | 
and per fect inventory of the goods of the deceaſed which 
have come to his hands, and to give an account of his 
(miniſtration thereof; he who is called in ſuch caſe, 
is bound perſonally to exhibit ſuch inventory and ac- 
count, and (if the adverſe party demand it) to take a 
corporal oath of the truth thereof; notwithſtandin 
that at another time perhaps an inventory hath been 
exhibited ex officio mero of the judge, and in the abſence 
of the party, and an account given upon oath, 1 Ovught, 
245 6. | 
Ne this inventory is not to be exhibited under pro- 
teſtation (as when an inventory is exhibited in common 
form, and not at the inſtance of the party) but abſolutely 
and directly, for a full true and perfect inventory of all 
and every the goods of the deceaſed, which have come 
to the ſaid accountant's hands ſince the death of the 
deceaſed. . And if he ſhall exhibit a falſe or imperfect 
Inventory or account upon his ſaid oath, he ſhall be guilty 
of perjury. I. 346. 

And the adverſe party ſhall be at liberty to diſprove or 
obje againſt ſuch inventory and account, I. 347. 

And he ſhall meke due proof of every paymen', that 
is to ſay, of leſſer ſums by his oath, and of greater ſums 
by other proofs, ſuch as the ordinary ſhall allow. Swin. 
407. 

Particularly, for ſums under 405 his own general oath 
as aforeſaid ſhell be allowed as ſufficient; provided that 
there ſhall appear no falſhood, or fraudulent diviſion of 
ſums; for ſometimes accountants (knowing that all ſuch 
ſmall ſums will be allowed to them upon their ſaid oath) 
will divide greater ſums into leſs: But if there appear no 
fraud, ſuch ſmall ſums ſhall be allowed to them as afore- 
laid, to avoid expences in proving the ſame, and becauſe 
it is preſumed that the accountant will not forſwear kim- 
{elf for obtaining the allowance of ſuch little matters. 
1 Ought, 347, 8. 

But after the death of the executors or adminiſtrators, 
ſuch leſſer ſums as aforeſaid ſhall not be allowed upon 
the oath of their executors or adminiſtiators ; for this can 
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only be done on the oath of thoſe who laid out the money. 
Id. 347. 
Fxpences tobe 8. The executor or adminiſtrator ſhall be allowed al! 
allowed. reaſonable expences, as well in law ſuits, as for other 
honeſt purpoſes : and this reaſonableneſs of expences to 
be ſuch, as that he may receive thereby neither profit ng; 
Joſs. Lind. 178. 
And therefore he ſhell] be allowed his expences in ſe— 
cular courts, over and above ſuch coſts as were allowed 
| there. Floy. 37. 
1e lot; 9. W here an executor puts out money upon a real ſe. 
curity, which at that time there was no reaſon to object 
to, and afterwards ſuch ſecurity proves bad; he ſhall not 
be accountable for the Joſs. 1 P. Hill. 141. 
So if the executor pay the aſſets into the hands of 
a banker his co-executor, whom the teſtator uſed to intruſt 
with his money; after which the banker fails; the ex- 
ecutor ſhall not be chaigeable with the loſs. 1 P. i. 
243: 85 
Dif:harges 10. After due examination of the account as aforeſaid, 
the ordinary finding the fame to be true and perfect, may 
pronounce for the validity thereof; and the executor ot 
adminiſtrator ought to be acquitted and diſcharged from 
further moleſtation and ſuits, neither ought they to be 
called by the ordinary to any farther account, Sunn. 
459. | 
And by the ſtatute of the 1 Ed. 6. c. 2. All acquittants 
of and upon accounts made by the executors adminiſtrators it 
collectors of goods of any dead perſon, ſball be made in the nant 
and with the file of the king, as it is in writs orginal of 
Judicial at the common law : and the teft thereof ſhall le in 
the name of the archbijhop or bijhap or other having eccliſi lid. 
juriſdidtion. | | 
coſts. 11. A party praying an account, having an inteteſt, 1s 
not to be condemned in c-',{ts; unleſs he object thereto, 
and fails in his proof. Fly, 38. 
Wh-therthead> 12. 44. 35 C. 2. brown and the archbiſhop of Canter- 
nm nitation Jury againſt illi. An aClion of debt was brought upon 
bond (hall be put hay 855 3 
1. uit for debts a bond conditioned for the payment of 300 I, wherein 
not paid. one Bion was bound to the archbiſhop, that the admi- 
niſtrator of T. S. ſhould truly adminiſter, and exhibit 3 
true inventory of the inteſtate's eſtate, and give a juſt ac- 
count of his adminiſt:ation. The defendant pleaded, that 
be had exhibited a true inventory, and given a juſt accoun' 
The plaintiff replied, that the inteſtate owed 2001 to E 
by bond, and that his goods to that value came tot": 
adminiitrates 5 
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zdminiftrator's hands, and aſſigns breach in not paving 
that debt. And upon a demurrer to this application, the 
plaintiff had judgment. But it was reverſed in the ex- 
chequer chamber; becauſe the breach was not within the 
meaning of the condition of that bond. Lutw. 882. 

H. 6 An. Archbiſhop of Canterbury and Jillis, In 
debt upon a bond entered into by an adminiſtrator to the 
ordinary, upon takiaglettersof adminiſttation, the queſ- 
tion was, Wüsther an adminiſtratur by virtue of this 
obligation was bound to po, an give in his account in 
the ſpiritual court, without being cited? And by Holt 
chief juſtice, who delivered the opinion of the court, 1. 
It appears by the ſtatute of Ed. 3. that an «executor was 
compellable to account before the ordinary, and ſo was 
an adminiſtrator : but that the ordinz'y ve to take the 
account as given in, and could not oblige them to prove 
the items of it, nor ſwear to the truth of then. So it 
was if a creditor ſued in the eccleftaitical couit; for he 
had a proper remedy at common law. Putif a l-gatee hid 
ſued for an account in th» eccleftiftical court, the defend- 
ant before the ſtatute was compellable to prove the whole 
account; for the legatee had no other remedy, and the ec- 
cleſisſtical court which had a juriſdiction of legacies could 
not otherwiſe do right: Yet in ſuch a caſe, if the exe- 
cutor would pay him, he could not ſue farther, for he 
had right done him, and the executor was not 1:abfe, but 
of neceſiity that rizaht might be done. 2. A perſon in- 
titled to diſtribution on the 22 2. is in conſequence in- 
titled to ſue for an account as a h gatee was; for the next 
of kin 1s a legatee by the ſtatute, and as a ſtature-legatee 
ſail have the ſame remedy as the other Tegaree might be- 
fore the ſtatute. The condition of ana biiration bond was, 
to account when required : therefore he was not to ac- 
count before he was legally c:tcd, Which could not be ex 
officio; and therefore tie ſtature of J. 2. whereby the or- 
dinary is prohibited from citing hem in ex officio, bai te- 
ally no effect at all, for the Jaw was (o before; Bur ſince 
the ſtatute of C. 2. the condition of adminiſtration bonds 
being, that he account at a day certain, he mult account 
accordingly at his peril, and that without citation or fait, 
aud this account muſt be in court; and if he comes at 
the day, and ns Court is held, he ſhall be excuſed; for 
he may plead he was there ready, and no court held, But 
then this account is not examinable, unleſs a party in— 
tereſted comes in and controverts it. And whereas by 

the 


429 


— F ˙ . ¶ NAÄQ U FIELDS os — 


2 2 , doll "IS 


5 PS. , _ 
"I. . — By * — = E 22 


. 


= 


—— — + GF . K ] ͤuöUiXu 4 - 9 > OO 


430 


TUills. Account. 


the words of the condition he is to adminiſter well and 
truly, that ſhall be conſtrued in bringing in his account, 
and not in paying the debts of the inteſtate; and therefore 
the creditor ſhall not tæke an aſſignment of the bond and 
ſue it, and afſign for breach the nonpayment of a debt to 
him, or a deva/lavit committed by the adminiſtrator, for 
that woul be endleſs, and the bond doth not extend to 
that. 2 Salk, 315, 316. 


PR 


Form of an inventory, 


A true and perfect inventory of all the goods, chattels, and 
perſonal eflate, of A B late of C in the county of 


= dicceſe of — yeoman, deceaſed, made by us wheſe 
names are hereunto ſuſcribed, the day of in 
the year our Lord 
I 6-0 
His purſe and apparel w——_ w__—_ 16. 0.0 
Horſes ard furniture — 20 0+. 0 
Horned catile — —— 27. 0.0 
Sheep —— —— 20 0.0 
Stoi ne — O . 13. 0 
Poultry — 89893 3 
Plate and other hoſbold goods — — 
One leaſe of &c. — —  . 0. 0 
Nent in arrear — — 25 0.0 
Corn gretoing at the time of his death 12. 0. 0 
Hay and corn — — 10 O0. 0 
Ploughs and other implements of huſbandry 6 „ 10 „ © 
Dis — — — 100. 0. 0 
Total- 284 . 6.4 
Other debts ſuppeſed to le deſperate — 25 2 


Debts owing by the deceaſed 250 l. 


Appraiſed by us, the day 
and year above written : 
A.B.. 
C. D. 


Form 


Wilus. 


Form of a will of lands. 


I A B of C in the county of yeoman, do make 
this my laſi will : Firſt, I give and deviſe unto C D. all 
and every my meſſuages, lands, tenements, an hereditaments, 
with the appurtenances, whereof I am (ciſea in e, /ituate lying 
and being in — in the county —— and now or late 
in the ſeveral tenures or occupations of and ——— 
or one of them, their or one of their ofſigns, leſſres, or under te- 
nants; To have and to hold all and every the ſai mrſj ages, 
lands, tenements, and hereditaments, with the anpurtenances, 
to him IE C D, his heirs and aſſigns for ever. 

Alſo, I give and deviſe to my ſon & B, all that my freehold 
land lying in a field called eld, near unto 0 
bold unto the ſaid G. for term of his life, and after his de- 
ceaſe to my granddaughter E B her heirs and aſſigns for ever. 

Alſo I dive and deviſe unto I K. of all my copyhold 
meſſuages, lands, tenements and hereditaments (and which I 
have ſurendred to the uſe of my will) ſituate lying and being 
at and which now are or lately were in the ſeveral te- 
nures or occupations of —— and or one of them, their or 
one of their aſſigns, leſſees, or under tenants : To have and to 
bold to the ſaid J K, and to the heirs of his body lawfully be- 
betten; and for default of ſuch heirs, then to the right heirs of 
me the ſaid A B for ever. 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the day of in the year of our L d 


AB. 
Signed, declared, and publiſhed, 
a and for his laſt will and teſta- 
ment, in the preſence of us who ſub- 
ſcribed our names as witneſſes in the 
teftator*s . preſence, and at his re- 


queſt, 
C. D. 
F. G. 
H * J. 


Of goods. 


In the name of Ged, amen. I A B of —— in the county 
of —— yeoman, being mindful of my mortality, di this —— 
4) of — in the year of our Lord —— make and pak 
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this my laſt will and teſtament in manner following: Fit, 7 


deſire ig be decently and privately buried in the courchyard be. 
longing t2 ihe pariſh in which I ſhall happen to die, without any 
funeral pamp, and with as little expince as may be; and I give 
and get unto the poor of the ſame pariſh the ſum of — 

to bs diributed in ſuch proportions and manner as my executrix 

herein after named hail think fit. : 
A, I give and bequeath unto my eldeſt n J B, the ſum 
of - 


I g:ve and bequeath unto my ſecond ſon WB, the ſum of 


Alſo, I give and bequeath unto my daughter MB, the ſum 
Of -—-—— ; 

To be puid unto them reſpectively ſn ſoon as one year aſter my 
deceaſe ſhall be expired. 

Alto, I ds Frrgive unt» LM the ſum of out of the 
principal ſum of ———- which he owes to me upon hend. 

Alſo, I give to my granddaughters A and B, children f ny 
daughier C, the ſum : a piece, ta be paid to them re- 
ſpeetively at their reſpective ages of twenty one years, or days 
of marriage, which ſpall fir happen; the ſame to be put out 
to intereſt at the diſcretion of my executrix, and the intere)! ac- 
cruixg thereof to be applied to their education and maintenance 
re/peftively, until their ſaid reſtective ages or marriage. And 
in cafe either of them ſhall die before the age of twenty one har 
or marriage, then I give the ſhare of her ſo dying unto the ſur- 
vivor of them. And if both of my ſaid granddaughters ſhall 
haf pen to die before the attaining the age of twenty one years 
or marriage, then I give and bequeath the whole of te 
ſaid ſeveral ſums unta my daughter D, if ſbe ſhall be then 
living. 

Alto, I give te my wife E B, during her life, the ut 
of ail my plate and houſhald goods, bedſteads, bedding, and 
75 furniture ; and after her deceaſe to remain to my ſin 

All the reſt and reſidue of my perſonal ęſdate whatſcever and 
wherever, and of whot nature kind and quality ſorurr the 
fame may be, and not herein before given and diſpoſed of (after 
payment of my debts, legaciet, and funeral expences) J de givt 
and brgueath unto my wife E B, her executors, adminiſirato's, 
and gans; to and fer ber and their ewn uſe and benefit abſs- 
luttly e find d hereby confiitute and appoint my ſaid wife 
E B, /e executrix of this my 4% will and teflament. 


{n 


33 . * 


IUills. 


In witneſs tobereo, I have hereunto ſet my hand and ſeal, 
the day and year firſt abovewritten : 


A. B. 
Signed, declared, and publiſhed, 


and for his laſt will and teſta- 

ment, in the preſence of us : 
C. D. 
E. F. 


Of lands and goods. 


In the name of God, amen. I AB. of eſquire, do 


make and declare this my loft will and teſtament in manner 


Allowing * 


Firſt, I give and deviſe to my younger ſon B B, all that my 
whole freehald meſſuage and tenement, ſituate lying and being at 
To have and to hold to my ſaid ſen B B, his hairs 
and aſſigns for ever. 

Alſo, I give and deviſe all that my meſſuage and tenement, 
with the appurtenances, ſituate Bing and being at unto my 
daughter C B; to have and to hold to my Jaid daughter CB, 
and her aſſizns, for and during the term of her natural life, 
withuut impeachment of waſte ; and from and immedioctely f- 
ter ber deceaſe, I give and deviſe the ſame unto my ſaid ſon B B, 
and the heirs of bis body lawfully to be begetten; and for de- 
fault of ſuch hetrs, then to my own rigbt heirs for ever. 

Alſo, I give and deviſe unto my grandſon E G, all that my 
meſſuage and tenement, with the appurtenances, ſituate lying and 
being at „ commenty called tenement; To have and 
tn held ( ſubject nevertheleſs to, and charged and chargeable with 
the annuity, yearly rent, or ſum e herein after mentioned) 
to him the ſaid E G, His heirs and ins for ever: And I do 
bereby give deviſe and bequeath unto my wife E B, and her aſ- 
ns, for and during the term of her natural life one annuity or 
clear yearly rent er ſum of 601, of lawful! money of Great Bri- 
tain, free of all taxes and other dedutitons, parliamentary or 
utherwiſe, to be iſſuing and payable out of the ſaid meſſuage and 
tenement, and to be paid and payable by equal half yearly pay- 
ments, at the feaſt of the annunciation of the bleſſed virgin Mary, 
and of St. Michael the archangel ; the firfl payment thereof to be 
en ſuch of the ſame feaſis, as ſhall firſi and next happen after my 
leceaſe; and I do hereby charge and ſubjeft the ſaid meſſuage 
and tenement to and with the payment of the ſaid annuity, yeariy 
rent, or ſum of 601 accordingly: And my will is, that in coje 
the ſaid annuity, or any part thereof, ſhall be behind or unpaid 
ty the ſpace of twenty days next after either of the aforeſaid 


feats, 


4 


Mills. 


ſraſis, whereon the ſame is herein before directed to be paid 9 
aforeſaid (being lawfully demanded) ; that then and ſo ten it 
ſhall and may be lawful for my ſaid wife and ber aſſigns, 1 


enter upon the ſaid premiſſes charged with the ſaid annuity a; 


aforeſaid, and diſirain for the ſame, or for ſo much thertef at 
ſhall be ſo in arrear ; and the diſtreſs and diſireſſes then and 
there found, to detain and keep, untiliſbe ſhall be fully paid and 
ſatisfied all ſuch arrearages, with cofts and charges in and abut 
the making and keeping thereof, And in caſe the ſaid annuiy, 
or any part thereof, ſhall be behind and unpaid by the ſpace of 
for ty days next after any of the ſaid days of payment, wherun 
the ſame ought to be paid as aforeſaid; that then and ſo often i 
ſhall and may be lawful for my ſaid wife and her aſſigns, into 
all and ſingular the premiſſes, charged with the ſaid annuity a 
afereſaid, to enter; and the rents, iſſues and profits theref ty 
receive and take, until ſhe be therewith and thereby, or by the 
perſon or perſons who ſhall be then intitled to the immediate poſ- 
feffirn of the premiſſes, paid and ſatisfied the ſame and every 

art thereof; and all the arrears thereof incurred before, and 
that ſhall incur during ſuch time as ſhe ſhall receive the rents 
iſſues and profits thereaf, or be intitled ta receive the ſame by 
virtue of ſuch entry ta be made as aforeſaid, together with her 
coſts damages and expences laid out and ſuſtained, by reaſin of 
the non-payment thereof, or any part thereof. 

Alſo, 4 give and deviſe unto D F all that my meſſuage and 
tenement, with the appurtenances, which ¶ hold by or under a 
leaſe from „ and all my eflate, right, title, term, and 
intereſi of and in the ſuiue premiſſes, with the appurtenances; 


To have and io hold to him the ſaid D F, his executors ad- 


miniſtrators and aſſigns, ta and for his and their own uſe and 
benefit. 

- Alſo, I will and ordain, that the executor of this my laſt 
will and teſtament, or his executor or executors, for and toward! 
the performance sf may ſaid teſiament, ſhall with all convenient 
ſpeed after my deceaſe, bargain ſell and alien in fee ſimple all 
th:ſe my lands called ———; far the doing, executing, and per- 
Jeet finiſhing whereof, I do by theſe preſents give to my ſaid ex- 
eculgr and bis execuior or executors, full power and authority 0 
$1 6xt, alien, bergain, ſell, convey and aſſure all the jame lands 
called — to any perſon or ferſons and their heirs for ever in 
fee ſemple by all and every ſuch !awful ways and means in the 
law, as Ie my Jaid executor or his cxecutor or executars, or 10 lis 
er their counſel learned in the law, Mall ſcem fit or neceſſury. 


And J do hereby appoint my ti y friend E E executor of 


this my laſl will and teflament; and do give unto him the ſum 

in conſideration of the pains and trouble be will have 

in the execution of this my will, 40 
07 


TTills. 


a Alſo, I give unto Þ Q of ———— the ſum of one hundred 
it pounds. 7 ; 

60 Alſo, I give unto RS of 
a; hundred pounds. 

is WW Alſo, for the better education of my children A, B, and 
14 C; I ds give and diſpoſe of my tuitiin and cuſtody of them, and 
ud every of them, unto my wife E G, for ſuch time as they or 


the like ſum of one 


ut any of them reſpectively continue unmarried, and under the age 
y, of one and twenty years, and my ſaid wife remains my widow z 


of but if my ſaid wife ſhall die or marry, during the ſingle life 
on and nonage of any of my ſaid children, then I give the cuſtody 
it and tuition of ſuch of my children, ſo being unmarried and under 


to the age of one and twenty years at the marriage or death of my 
a5 wife, unto my ſaid execytor E E. 

to Alſo, Ide hereby authdrize, impower, and direct my ſaid 
he executor and his executor or executors, from and after my de- 
ſ- ceaſe until the aforeſaid E G, ſhall attain his age of one and 
ry twenty years, to manage and improve the eſtate and fortune of 


nd bim the ſaid E G, by me hereby given him, for his uſe and be- 
ts nefit ; and to leaſe all cr any part of his freehold, copybold, or 
by laſehold ęſtates, and to lend and place out upon ſecurity or ſe- 


r curities at intereſt, or otherwiſe improve according to his or their 
of diſcretion or diſcretions, all or any part of the monies belonging 
tvor ariſing from the ſaid eſtates and fortune of the ſaid E G, 
id and to pay unto and account with him the ſaid E G, for all ſuch 
4 rents, inter eſls, produce and improvements, as ſhall ariſe from, 
xd or be made of, and produced by the ſaid eflates, monies, and 
1 fartune hereby given and deviſed to him, when he ſhall attain 
1. bis age of twenty one years. | 
id And my will is, and I do hereby expreſsly declare, that my 
ſaid executor, his executor or executors, ſhall not be charged or 
ff cargeable with or accountable for more of the aforeſaid monies 
Fa and eflates, than he or they ſhall actually receive, or ſhall come 
nt to his or their reſpective hands by virtue of this my will, nor 


ll with or for any leſs which ſhall happen of the ſaid monies or eſ- 
Fo tate hereby by me given to the ſaid E G, or of any of the afore- 
x ſaid ſums to me bequeathed, or of any part of my perſonal / 
late: /e as ſuch loſs happen without his or their wilful default 
and neglett. 

And alſo that it ſhall and may be lawful, for him my ſaid ex- 
eeutor, and his executor or executors, in the firſt place, out of 
the ſaid premiſſes reſpe&ively, and out of the reſidue of my per- 
ſmal eſtate, to deduct and reimburſe him and themſelves reſpec= 
tvely, all ſuch loſs, coſis, charges, and expences, as he or they 
Hall ſuſtain, expend or be put unte, for or by reaſon of the per- 
formance of this my will, or the management or execution thereof 


reſpetively, or any other thing in any wiſe relating thereunto. 
Vor. IV. e x f " And 


Tus. 


And finally ; all the reſt, reſidue, and remainder of all ny. 
eflate and effetts, real and perſonal whatſoever, and whereſo. 
ever, not herein before otherwiſe effefually diſpoſed of ( after 
payment of my debts, legacies, and funeral expences, and other 
charges and deduttions as aforeſaid) I do give deviſe and be- 
queath unte my eldeſi ſon A B. | 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the- day of in the year of our Lordi 


A B. 
Signed, declared, and publiſhed, 
as and for his laſt will and tefla» 
ment, in the preſence of us wh» ſub- 
ſcribed our names as witneſſes in the 
teflatar's preſence, and at his re- 


queſt : 
8 C. D. 


E. F. 
G. H. 


Codicil. 


IWhereas I A B of ——have made and duly executed my lift 
will and teſlament in writing bearing date——now 4, 
hereby declare this preſent writing to be as a codicil to my ſaid 
awill, and direct the ſame to be annexed thereto, and taken as 
part thereof: And I do hereby give and bequeath to C D of — 
the ſum of And whereas by my ſaid will I did give and 


bequeath unto E F the ſum of ——now I do hereby revke the in 
ſaid legacy, and do give unto him the ſaid E F the ſum of — an 
and no more. In witneſs whereof I the ſaid A B have to this = 
codicil ſet my hand and ſcal tbe day of ——in the year %. — fa 
. vi 
Signed, declared, and publiſhed, di 
as and for a codicil to be annexee to cl 
his laſt will and teſtament, and to | cc 
be taken as part thereof, in ihe pre- ar 
ence 0 de 
"ul C. D. | 
E. F. 


Nuncupatwe 


Tins. 


7 a 
j Nuncupative will. 
j The laſt will and teſtament of A. B. of —— in the county of 
: w—— deceaſed, declared by him by word of mouth, the — 
day of in the preſence of us who have hereunto ſubſcribed 
, tur names as witneſſes thereof. My will is, that [here inſert 
the very words]. In witneſs whereof we have hereunto ſet 
cur hands the day of in the year . 
F Ga D, 
E. F. 
G. H. 


Precedents of long intails, and remainders, and con- 
tingencies, and limitations are here purpoſely omitted; 
not only becauſe they are above the author's ſkill (for this 
he could have ſupplied from books of acknowledged repu- 
tation) but alſo and chiefly becauſe they ought to be drawn 
tro re nata, and by the advice of council learned in the 
law. For altho' the law favours wills, yet it is when wills 
fxvour the law. Tae common Jaw abhors a perpetuity ; 
and the reaſon is, becauſe if one perſon might indeſeiſibly 
limit his eſtate, ſo alſo might another, and conſequently by 
| the ſame rule the preſent generation might diſpoſe of all 
| the lands in the kingdom tor ever; which would be full of 
| intolerable inconvenience : and therefore the law inter- 

ſeres, and herein checks the vanity and pride of man, 
| And whoever ſhall exxmine the reports of caſes adjudged 
in the high court of chancery, will obſerve that ſcarcely 
any thing creates to the courts of equity ſo much trouble, 
25 long intails, vainly imagined to perpetuate names and 
families ; which altho' generally drawn by the ableſt ad- 
vice, yet always meet with diſcouragement and contra- 
tiftion, For they are ſtruggles againit the bent and in- 
clination of the law: and we may add alſo, againſt the 
courſe of Providence; which from its effects and appear- 
ances, doth not ſeem to intend, that any thing here ſhould 
de perpetual. | 


Witneſſes. See Evidence. 
Woollen; burying in. See Burtal. 
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R 

R 


clergy. 
. 2, ſt. 1. c. 5. biſhops, 
c. 3. popery. 


. C. 6. rape. 

12. popery. 

11 biſhops. 

15. popery. 
. I. c. 1. beneſice. 

ſt. 1. c. 13. pflvileges and reſtraints of the 

clergy. 

2, it. 2. c. 2, popery. 
2. ſt. 2, c. 3. popery. 
2. c. 5. church. mortmain. 
2. c. 6. appropriation. 

2, c. 5. courts. popery. ſupremacy. 


® 2.9 


2 

2 
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» 2. C. 
2 
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Hen. IV. 


2 H. 4. c. 4. tithes. 

2 H. 4. c. 15. oaths. 

4 H. 4. c. 2. benefit of clergy. 

4 H. 4. c. 12. appropriation, curates. 
4 H. 4. c. 22. benefice. 


HEN. V. 


2 H. 5. c. 1. hoſpitals. 
2 5 C. 3. libel. 


HEN. VI. 


8H. 6. c. 1. convocation. 
9H. 6. c. 11. baſtards- 
27 H. 6. c. 5. holidays. Lord's day. 


Ric. III. 


1 R. 3. c. 9. colleges. 
3. c. 9. colleges ku. 


A TasLz of the ſtatutes or acts of parliament, 


Hz N. VII. 


1H 7. c. 4. lewdneſs, marriage privileges and reſtraints 
of the clergy. 
3H. 7, c. 2. rape. 


4 H. 7. c. 13. benefit of clergy. ordination. 


Hen. VIII. 
3 H. 8. c. 11. colleges. phyſicians, 
14 & 15H. 8. c. 2. colleges. 
14 & 15 H. 8. c. 5. colleges. phyſicians. plurality. 
14 & 15H. 8. c. 8. marriage. 


21 H. 8. c. 4. wills. 

21 Hf. 8. c. 5. wills. 

21 H. 8. c. 6. mortuary. 

21 H. 8. c. 13. colleges. ordination. plurality. privileges and 
reſtraints of the clergy. reſidence. 


23 H. 8. c. 1, benefit of clergy. 
23 H. 8. c. 9. citation. wills. 
23 H. 8. c. 10. mortmain. | 
24 f. 8. c. 12. appeal. archdeacon. convocation, courts. 
ery. ſupremacy. ſynod. 
25 H. 8. c. 6. hay,” 5 1 
25 H. 8. c. 14. oaths. 
25 H. 8. c. 15. colleges. 
25 H. 8. c. 16. reſidence. 
25 H. 8. c. 19. appeal. arches. convoca: ions. oaths. pe- 
culiar. 
25 H. 8. c. 20. biſhops. firſt fruits and tenths, 
25 H. 8. c. 21. . biſhops. courts. diſpenſation. marriage. 
peculiar. popery, ſupremacy. 
25 H. 2. c. 22. marriage. 
26 H. 8. c. 1. appeal. popery. ſupremacy. 
26 H. 8. c. 3. benefice. cathedrals, firſt fruits and tenths. 
| reſignation. popery. 
26 H. 8. c. 14. biſhops. 
26 H. 8. c. 15. mortuary. W lls. 
26 H. 8. c. 17. firſt fruits and tenths. 
27 H. 8. c. 8. firſt fruits and tenths. 
27 H. 1. c. 10. wills. 
27 H. 8. c. 20. tithes. 
27 H. 8. c. 26. wills. 
27 H. 8. c. 28. monaſteries. 
28 H. 8. c. 7. marriage. 
28 H. 8. c. 11. benefice, deans and chapters. firſt fruits. 
glebe lands, vacation. wills, 
$ H. 8. c. 13. reſidence, 
8 H. 8. c. 8 popery. 
i H. 8. c. 3. wills. 


8 


31. H. 


A Tanre of the ſtatutes or acts of parliaments 


41 H. 8. c. 9. cathedrals, 

31 H. 8. c. 10. biſhops, 

31 H. 8. c. 13. monaſteries. peculiar. tithes, 
31 H. 8. c. 14. marriage. 

32 H. 8. c. 1. wills. 

32 H. 8. c. 2. advowſon. 

32 H. 8. c. 7. tithes. 

32 H. 8. c. 10. marriage. 

32 H. 8. c. 16. colleges. 

32 H. 8. c. 24. monaſteries. 

32 H. 8. c. 28. leaſes, 

32 H. 8. c. 37. wills. 

32 H. 8. c. 38. matriage. 1 

8. c. 27. colleges. deans and chapters, eaſes; 


33 H. 
33 H. 8. c. 28. reſidence. 
33 H. 8. c. 31. biſhops. 


8. c. 5. wills. 

. c. 8. phyſicians. 
24 & 35 H. 8. c. 14. benefit of 
34 & 35 H. 8. c. 19. penſion. 

34 & 35 H. 8. c. 21. deans and chapters. 
24 & 35 H. 8. c. 26. wills. 

35 H. 8. c. 3. popery. ſupremacy. 
37 H. 8. c. 4. monaſteries. 

37 H. 8. c. 12. tithes. 

37 H. 8. c. 17. courts. marriage. 
37 H. 8. c. 21. union. 


8 
8 
34 & 35 H. 8. c. 2. firſt fruits and tenths. 
5 
5 


E D w. VI. 
1 Ed, 6. c. 1. Lord's ſupper. 
1 Ed. 6. c. 2. biſhops. wills. 
1 Ed. 6. c. 12. higamy: mariage. ſupremae p. 
1 Ed. 6. c. 14. chantry. monaſteries. ſtipendiary priaſts. 


2& 3 Ed. 6. c. 1. chapel; publick worſhip. _ Ts 

2 & 3 Ed. 6. c. 13. bruera. excommunication. offerings, 
tithes, 

2 & 3 Ed. 6. c. 19. holidays. 

2& 3 Ed. 6. c. 20. firſt fruits and tenths. 

2 & 3 Ed. 6. c. 21. marriage. 

2 & 3 Ed. 6. c. 23. marriage. 3 N 

3 & 4 Ed. 6. c. 10. biſhops. colleges. images, ordination? 

popery. publick worſhip. | 


7 


5 & 6 Ed. 6. c. 1. biſhops. ordination, publick worſhip, 
5&6 Ed. 6. c. 8. holidays. . 
5 & 6 Ed. 6. c. 4. church. 
5 & 6 Ed. 6. c. 12. marriage. 
5 & 6 Ed. 6. c. 16. courts. 
5 & 6 Ed. 6. c. 20. uſury. | 
7 Ed. 6. c. 4. firſt fruits and tenths, 
7 Ed. 6. c. 5. colleges. 


< 

© 

F 
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IV. II k | Mary. 


A Tat of the ſtatutes or acts of parliaments, 


Manry. 


1 Mar. ſeſſ. 1. c. +. ſupremacy. 

1 Mar. feff. 2. c. 1. marriage. 

1 Mar, ſeſſ. 2, c. 2. marriage. 

1 Mar. ſeff. 2. c. 3. publick worſhip. 
1 Mar. ſeſſ. 2. c. 5. advowſon. 

1 Mar. ſeſſ. 3. c. 9. cathedrals. 

1 & 2 P. & M. c. 8. marriage. 

4&5 P. & M. c. 8. rape. 


E12. 

1 El. c. I. appeal. benefice. colleges. curates. donative, 
hereſy. marriage, oaths, ordination. Popery. 
ſchools. ſupremacy. 

1 El. c. 2. chapel. church. diſſenters. holidays. popery. 

publick worſhip. 

x El. c. 3. biſhops. 

1 El. c. 4. colleges. firſt fruits ind tenths. 

1 El. c. 9. advowſon . courts. firit fruits and tenths. 124. 

1 El. c. 22. cathedrals. 

El- c. 1. diſſenters . pop ry. ſchools. ſupremacy. 
e. 5. holidays. | 


5 

5 El. 

5 El. C-9. perjury. 
5 El. 

5 


c. 23. excommunication. 
El. c. 28. publiek worſhip. 

8 El. c. 1. biſhops. ordination. 
13 El. c. 2. diſpenſation. popery. 
13 El. c. 4. firſt fruits and tenths. 
13 El. c. 5. mortuaries. wills. 

13 El. c. 8. uſury. 

13 El. c. 10. advowſon. appropriation. colleges, courts. . 
lapidations. glebe lands. leaſes. plurality. 

13 El. c. 12. articles, benefices. curates. deans and chapters. 

diſſenters, donative. crdination. ſinecure. 

13 El. c. 20. curates. leales. plurality. reidence. 

13 El. c. 29. colleges. 

14 El. c. 7. firſt fruits and tenths. 

14 El. c. 11. dilapidations. leaſes, 

18 El. c. 3. baſtards. lewdneſs, 

18 El. c. 6. colleges. leaſes. 

18 El. c. 7. benefit of clergy. purgation. rape. 

18 El. c. 11. leaſes, 

18 El. c. 20. colleges. 

23 El. c. 1. chapel. diſſenters. roperp. a worſlip· 
ſchools. 

27 El. e. a. popery. 

27 El. c. 3. firſt fruits ad tenths, 3 

27 El. c. 11. holidays. 

29 El. c. 6. diflenters. rope. 


31. El, 


A TanLs of the ſtatutes or acts of parliament. 


31 El. c. 6. benefice, cathedrals, colleges. exchange. hoſ- 
pitals. ordination. publick worſhip. reſignation; 
ſimony. 
35 El. c. 1. church. diſſenters. 
35 El. c. 2. church. popery. 
35 El. c. 3. deans and chapters. 
5 El. c. 7. colleges. holidays. 
39 El. c. 5. hoſpitals. 
39 El. c. 9. rape. 
43 El. c. 2. churchwardens. hoſpitals. ſchools. 
43 El. c. 4. charitable uſes. colleges. hoſpitals. ſchaols. 
43 El. c. 8. wills. 
43 El. c. 9. leaſes, 


Jus l. 


. C. 3. leaſes; 
. C. 4. popery. publick worſhip. ſchools: 
c. 9. colleges. drunkenneſs: 
c. 11, polygamy. 
. C. 22. Lord's day. 
c. 25. marriage, 
. C. 1. holidays. 
c. 4. diſſenters. popery. publick ts: | 
. C. 5. advocate. baptiſm. burial. colleges, diſſenters. 
popery. proQor. publick worſhip. 
. 1 1. profaneneſs. 
23 colleges. drunkenneſs. 
c. 4. baſtards, lewdneſs. popery; 
c. 5. churchwardens, 
c. 6. popery. 
c. 10. drunkenneſs, 
. C. 1. hoſpitals. 
c. 3. colleges, 
c. 4. diſſenters. poperys 
c. 7. drunkenneis. 
21 J. c. 12. churchwardens; 
21 J. c. 16. defamation. 
21 J. c. 17. uſury. 
21 J. c. 27. baſtards. 
21 J. c. 28. church. popery. 


3 2 ee 


Cuanrits I, 


1 C. e. 1. Lord's day. 
1 C. c. 4. drunkenneſs. 
f 3 c. 1. Lord's day. 
c. 2. 
3C. c. 3. „ 
3 C. c. 4. haſtards, 
16 C. 
H. 


A Taurx of the ſtatutes or acts of parkament, 


16 C. e. 11. church. hereſy, 
16 C. c. 10 „ | 
© HARE Es II. 

12 C. 2. c. 13. uſury. 

12 C. 2. c. 14. holidays. 

12 C. 2. c. 24. wills. 

12 C. 2. c. 25. wills, 

12 C. 2. c. 30. holidays. 

13 C. 2. ſt. 1. c. 12. oaths. purgation. fi fimony. 

13 C. 2. ſt. 2. c. 1. diflenters. popery, 

13 & 14 C. 2. c. 1. diſſenters. 

13 & 14 C. 2. c. 4. archdeacon. articles. benefice. biſhops, 
cathedrals. church. colleges. curates. 
diſſenters. donative. lecturer. ordination, 

ublick worſhip. ſchools, 

13& 14 C. 2. c. 12. | aſtards. lewdneſs. 

13 & 14 C. 2. c. 39. colleges. 

15 C. 2. c. 6. benefice. curates, donative. lectufer. publick 

worſhip. 

17 C. 2. c. 2. diſſenters. ſchools, 

17 C. 2. c. 3. appropriation. mortmain. union. 

17 C. 2. c. 8. wills. 

22 C. 2. c. I. qiſſenters. 

22 C. 2. c. 8. churchwardens. 

22 & 23 C. 2. c. 10. wills. 

22 & 23 C. 2. c. 15. tithes. 

25 C. 2. e. 2. colleges. diſſenters. oaths. popery, wHls. 


29 C. 2. c. 3. benefice, leaſes. wills. 
29 C. 2. c. 7. Lord's day. 
29 C. 2. c. 8. appropriation. 
29 C. 2. c. g. hereſy. 
30 C. 2. ſt. 1. c. 3. burial, church. regiſter book. wills 
30 C. 2. it, 1. c. 7. wills. | 
30 C. 2. ſt. 2. c. 1. diſſenters. oaths. popery. 
32 C. 2. c. 1. burial. 
32 C. 2. c. 2. churchwardens. 
JAu Es u. 
1 J. 2. c. 17. wills. 
WI. III. 


1 W. ſeſſ. 1. c. 6. churchof England. ſupremacy. , 
1 W. feff. 1. c. 8. benefice. colleges. curates. donative. ordis 
nation. popery. publick worſhip. lupremacy, 
1 W. ſeſſ. 1. c. 9. popery. 
1 W. ſell, 1. c. 15. popery. . - 
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A Tasrt of the ſtatutes or acts of parliament, 


. 4 W. ſell. 1. c. 16. ſimony. 


1 W. ſeſſ. 1. c. 17. popety. 

1 W. ſell. 1. c. 18. articles, churchwardens. diſſenters. ho- 
lidays. oaths. popery. publick worlkip. 
ſchools. 

1W. ſef. 1. c. 26. plurality. popery. reſidence, 

1 W. ſelf. 2. c. 2. mortmain. plurality. popery. ſupremacy. 

3 W. c. 9. benefit of clergy. 

3 W. c. 14. wills. 

4 W. c. 2, wills, 

4 W. c. 12. union. 

4 & 5 W. c. 20. wills. 

4 & 5 W. c. 24. Wills. 

x W. c. 24, marriage. ſtamps, 

6 W. c. 4. churchwardens, 

7 W. c. 6. marriage. 

c. 3. biſhops. 

8 W. c. 6. offerings. tithes, 

8 W. c. 27. e 

8 W. c. 34. 1898 

8 W. c. . marriage. 

8 

8 
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9 W. c. 11. . ny 

9 & 10 W. c. 25. ſtamps. 92 8 

9 & 10 W. c. 27. churchwardens. | | 

9 & 10 W. c. 32, profaneneſs. wills. i 
40 K 11, W. c. 16. wills. ond 
10 & 11 W. c. 23. churchwardens. ä x 
10 K 11 W. c. 24. Lord's day. 

11 & 12 W. c. 4. popery. ſchools. 

11 & 12 W. c. 15. colleges. 

11 & 12 W. c. 16. tithes. 

11 & 12 W. c. 21. Lord's day. ; 

12 & 13 W. c. 2. church of England. 

42 & 13 W. c. 14. colleges. 


45 a 


1 An. ft. 1. c. 30. jews. 
2 & 3 An. c. 4. wills. 
2 & 3 An. e. 5. wills. . 
2&3 An. c. II. firſt fruits and tenths, mortmain. 
4 An. c. 14. briefs, 
4 An. c. 16. walls. 
5 An. c. c. church of England. 
5 An. c. 6. benefit of clergy. 
5 An. c. 8. popery. ſupremacy» 
5 An. c. 9. Lord's day. 
5 An. c. 18. wills. p . 
A ruits and tenths, 
5 An. c. 24. firit fi 1 PENA 


A Tau of the ſtatutes or acts of parliament, 


6 An. c. 21. cathedrals. 
6 An. c. 27. firſt fruits and tenths, 
6 An, c. 31. churchwardens. 
6 An, c. 35. wills. 
7 An. c. 14. library. : 
7 An. c. 18, adyowſon. uſurpation. 
7 An. C. 19. wills. 
7 An. c. 20. wills, 
8 An. c. 19. colleges. 
9 An. c. 5. colleges. 
9 An. c. 10. colleges. wills. 
9 An. c. 23. colleges. Lord's day. 
10 An. c. 2. diſſenters. 
10 An. c. 7. diſſenters. 
10 An. c. 11. veſtry. 
10 An, c. 19. marriage. 
12 An. ſt. 1. c. 4. appropriation. 
12 An. ſt. 2. c. 6. mortuary, | 
12 An. ſt. z. c. 9. ſtamps, ' 
12 An. K, 3. e. 12. ad vowſon. eurates, ordination. ſimony, 
12 An, ſt. 2. 14. popery. 
12 An. it. 2. c. 16, uſury. 
12 An, ft. 2. c. 18. publick worſhip. 


G x 0. L 


, 2. c. 5. diſſenters. publick worſhip, 
Wy c 6. tithes. 
c. 


. C. 10. curates. donative. firſt. fruits and tenths 
leaſes. peculiar. 


4 


popery. wills. 
2. C. TO, popery. 
2. c. 55. popery, 
10. firſt fruits and tentha. 
18. pop 
Rx wat tof clergy 
4+ diſſenters, * 
. 27. wills, 
4 oaths, 
4. oaths, 
. 18, walls, 
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| G to. N. 


2 G. 2. c. 29. colleges. 

2G. 2. c. 31. colleges, 8 
4 G. 2. c. 28. leaſes, 

5 G. 2. c. 18. colleges, proctor. 45 


2. C; 13. benefice. colleges, curates. donative. oaths, 
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A Tantx of the ſtatutes or acts of parliament. 


G. 2. c. 31. baſtards. 
G. 2, C. 10. colleges, 
2. c. 6. wills. 
2. c. 23. churchwardens, colleges, 
2. c. 26. benetice. colleges. curates. donative, oaths, 
po 
9 G. 2. c. 36. colleges. fin fruits and tentl:s, hoſp tals, 
mortmain. ſchools. wills, 
10 G. 2. c. 19. colleges, 


11 G. 2. c. 17. popery. 
11 G. 2. c. 19. tithes. vacation. wills. 


12 G. 2. c. 29. churchwardens. 
14 G. 2. c. 20. wills. 
27 G. 2. c. c. 3. publick worſtůp. 


17 G. 2. c. 37. church. pariſh, . 

17 G. 2. c. 38. wills. 

17 G. 2. c. 40. colleges. 

18 G. 2. c. 20. colleges. 

19 G. 2. c. 21. publick worſhip, ſar eat: ng. 

19 G. 2. c. 38. diſſenters. 

20 G. 2. c. 3. colleges. 

20 G. 2. c. 48. oaths. 

eo G. 2. c. 52. advow/on. buggery. church. dilapidations. 


pardon. mon y. 
21 G. 2. c. 34. diſſenterss. 


22 G. 2. c. 30. diſſenters. 
22 G. 2. c. 33. buggery. drunkenneſs. lewdneſs. profaneneſs, 


ſwearing. 
22 G. 2. c. 44. colleges. 
22 G. 2. c. 46. diſſenters. oaths. 
23 G. 2. c, 28. beneſice. curates. donative. 
24 G. 2. c. 23. kalendar. 
24 8 2. c. 48. advowſon. 
25 G. 2. c. 4. wills. 


25 G. 2. c. 6. wills. 

25 G. 2. c. 30. kalendar. 

26 G. 2. c. 5 colleges. 

26 G. 2. c. 33. church. Uſpeniation. diſſenters. hoſpitals. 
marriage. popery. regilter bock. ſurro- 

: gate. 

2b G. 2. c. 34. kalendar. wills. 

27 G. 2. c. 20. tithes. 

28 G, 2. c. G. mortuary. 

28 G. 2. c- 10. popery. 

2% G. 2. c. 24. oaths. 

29 G. 2. c. 31. leaſes, wills. 


30 G. 2. c. 19. colieges. fees. ſtamps. | 
30 G. 2. c. 25. churchwardens. diſſenters. 
31 G. 2. c. 10 wills. 

31 G. 2. c. 12. tithes. 


31 G. 2. c. 21, popery. 
Hh 4 31 G. 
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31 G. 2. c. 29. colleges. 

32 G. 2. c. 19. colleges. 

32 G. 2. c. 28. burial. 

32 G. 2. c. 33. colleges, 

32 G. 2. c. 35. ſtamps. 
- 


G xo. III. 

3 G. 3. c. 8. colleges, - 
3 G. 3. c. 11. colleges, 
5 G. 3. c. 17, leaſes, - 
6 G. 3. c. 53. oaths. 
11 G. 3. c. 19. colleges, 
3 G. 3. c. 78. churchwardens. 
7 G. 3. c. $ Hl — 8 
8 G. 3. c. 2 
9 G. 3. c. ifſenters. ſchoolmaſterg. 

3. Co 4 Lord's day, 

. Co 


I. Popery. 
c. 66. dilapidations. 
ry 67. regiſter- book. 
. c. 63. wills. 
C. 17 church lands. defamation, 


dees; 
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A TABLE of the principal matters, 
e 


AB WO T, who, i. 1. 
Abbeſs ii. 485. GE 

Abbey ; number of religious houſes in this kingdom, 
ii. 495: Tg 

Abbey lande, how far exempted from tithes, iii. 294. 

Abepance what, i. 1. | 

abjuration, in caſe of ſanctuary, i. 365. in caſe of re- 
cuſancy, i. 366. it. 151. form and manner of abjuring 
the realm, ili. 165. oath of abjuration, iii. 12. 16. 

Abſolution, form thereof, whether it may be pronounced 
by a deacon, iii. 43. 

atolpth, who. i. 2. 

Atozne, how tithable, iti. 466, 

2dminttration, of inteſtates effects; power of the or- 
dinary in granting adminiſtration, iv. 227. ordinary 
may be compelled thereto, 230. refuſal of adminiſtra- 
tion, 233. to whom to be granted, 233. to the widow 
or next of kin, 233. to the huſband of the wife's ef- 
fefts, 235. to the father or mother of their childreas 
effects, 236. to the grandmother before uncles, and 
aunts, 236. to the ſon before the father, 236. half 

blood, 236. in general to the next of kindred, 236. 

in what caſe to the reſiduary legatee, or principal cre- 


ditor, 236. adminiſtration during abſence gut of the 


kingdom, 237, pendente lite, 237. during the mino- 
rity of an infant executor or adminiſtrator, 238. feme 
covert adminiftratrix, 241. adminiſtrator, dying, 241. 
caſe where none will adminifter, 241. whether the ad- 
miniſtrator may act before adminiſtration granted, 241. 
whether it may be granted out of the juriſdiction, 241. 
time for granting adminiſtration, 242. adminiſtrator's 
oath, 242, bond on granting adminiſtration, 242, fee 
for adminiſtration, 247. letters of adminiſtration al- 
lowed as evidence, 248. revoking adminiſtration, 248. 
mii on, of a clerk preſented to a denefice, i. 147- 
Advancement; what ſhall be deemed ſuch, p debar a 
child from taking under the ſtatute of diſtribution, 
Iv. 346. what ſhall be deemed ſuch, to debar a wife or 
£hild from taking under the cuſtom of the city of 
N London, 


A TABLE of the principal matters. 


98. 

r who may be, i. 2. his admiſſion, 3. bis office 
in general, 3, 4. 

Advowſon; foundation of the right of 2dvowſon, i. 4. 
ad vow ſon appendant, 5. in groſs, 6. ad vowſon only a 
truſt, 8. how grantzbie, 9. grant of a next avoidance, 
10. how inherited from the anceſtor, 11. advowſon in 
coparceners, jointenants, and tenants in common, 12, 
in the mortgagor, 16. in tenant by curteſy. 18. in te. 
nagt in dower, 18. deviſe thereof by will, 11. whether 
it is aſſets for payment of debts, i. 19. iv. 290. trial of 
the right of advowſon in the ſpiritual court by jus 
patronatus, 1. 19. trial in the temporal courts, by writ 
of right of advowſon, darrein preſentment, and quare 
impzd't, 25. form of the grant of an adyowſon, 43, 
form of the grant of a next avoidance, 45, | 

An:!trrp, puniſhment of, See Lewane/s. 

Liffi.1icy, prohibiting marriage, ii. 405. a Cauſe of di- 
VOrce, il, 452. 

After eatage, tithe thereof, iii. 442. 

After ⸗ mouth, whether tithable, iii. 441. 

Agick nent, tithe of, iii. 445, whether due de jure, 445, 
tor what cattle, 446. by whom to be paid, 447. in 
what manner to be paid, 447. | 

Alen priory, what, ii. 483. alien clergyman, whether 
he may be admitted to a beneſice, i. 1 30. 

Alienacton of glebe lands. Sce Glebe Lands. 

Alimonp, of ecclefiaſtical cognizance, ii. 463. to beal- 


lowed only whilſt the parties live ſeparate, 464. whe- 


ther the wife may diſpoſe thereof, 464. 

Ahegtance oath of, iii. 12,15, 

Alms, at funerals, occaſion thereof, iii. 21. alms chef 
to be in the church, i. 340. 
ltarage, what, i. 46. 76. 

Anabaptiſts, laws againſt them before the act of tolera- 
tion, ii. 163. how far exempted from the penalties 
thereof by the act of toleration, i. 64. 

Anabata, what, i. 47. 

Annals, what, i. 48. 

Ainiaiiſts, in the religious houſes, their office, il, 487. 

An tes, what, ii. 247. 

Anmveckaries, what, i. 48. 

A tfwe:, in judicial proceedings, i, 48. 

Anttzh:intcr, wharg i. 49, 346. 

Azoth:c.r!1s, exempred from the office of church are 
den, 1. 370. 

A. parc', 


London, 391. or the cuſtom of the province of York, 
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Apoarcl, of clergymen, regulations. concerning it, iii. 


I . 

appaitoz, who, i. 49. bow appointed, 49. his office and 
duty, 49+ 

gjpcal, origin of appeals to Rome, i. £2, appeals to Rome 
aboliſhed, i, 53. iii. 116. appeal to the ſeveral eccle- 
ſiaſtical courts, i. 53. to the delegates, 55. manner of 
obtaining a commiſſion of delegates, 57. 

Apples, now tithable, iti. 466. 

appointment, by a feme covert, in nature of a will, 
IV. 50. 

ape um, anciently paid to the foreign religious houſes, 
Il. 483. 

Appropziation, difference between appropriation and 
impropriation, iv. 12. 

Origin of the appropriation of churches, i. bo, 

Endowmett of vicarages upon apptopriaiion, i. 70. re- 
ſtrictions thereof by ſtatute, 70. endawment how 
made, 71. penſion reſerved on the endowment, 72. 
vicarage a diſtinct benefice, 72. patronzge of vicarages 
how acquired, 72. vicar entitled only by endowment 
or preſcription, 73. authority of endowments, 73, 
propoſal for a general repertory of endowments, 73. 
trial of endowments, 75, endowment to be conſtrued 
favourably, 76. 

Augmentation of vicarages. i. 77. 

Vicarages how diſſolved, i. 83. 

Aquacbajalus, the pariſh clerk, why, fo called, iii. 63. 

Archbithcp, whence ſa called, i. 174. antiquity of arch- 
biſhops in England, 175, archbiſhop of Canterbury, his 
rFre-eminence, 177. antiently had primacy over Ireland, 
177. his ſtile and title, 178. archbiſhop of York, an- 
ciently had juriſdiction over Scotland, 178. his ſtile and 
title, 178. precedency of the archbilnops, 179. 

Archdeacon, diviſion of dioceſes into archdeaconries,i. 176. 
archdeacon, who, 86. how appointed 88. his general 
power, 89, 

Arche, court, i. o. dean of the arches, 11. 112. 

Archtp2csbyter, who, i. gl. 

Arreſt, in the church or churchyard, how far lawſul, 
i. 359. clergyman not to be arreſted in attending divine 
ſervice, iii. 185. | . 

4-ticlce, the thirty-nine, eſtabliſhed, i. 91. q4qhe ſub- 
icribed by perſons to bg grand deacorty 94 by pcr- 
ſons to be ordained prieſts, 94. by perſons ad- 
ned to benefices, 94. by the heads of colleges, 
99. by chance!lors, officials, vicars general, and con- 
5 . | moſlarics. 
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m {Iaries, 96. by leddurers, 96. by curates to be 
licenſed, 95. li. 59. by ſchoolmaſters, i. 96. iii. 30g, 
whether ſubſcription to all the ſaid articles is neceſſaty, 
i. 904. in what ſenſe the 36th article is to be ſubſcrib. 
ed unto, i. 97, 189, to be read by miniſters after in- 
duciion, i. 97. penalty of oppoſing the ſaid articles, 
07. . 

Altirles, of inquiry, for the churchwardens preſent— 
ments, i. 374. iv. 23. 

Avnet, tor the repair of the church. See Church. 

QTots, what, iv. 288. by deſcent,—in hand; —legal— 
equitable z—real, perſonal ; 288. 

AQtſiſe, writ of, what, i. 33, 98. 

A't.riury, Dr. his conteſt with the chapter of Carliſi, 
il. 98. 

A:fo2izey, exempted from being churchwarden, i. 369, 

Zublence, court of, i. 98. 

Arcidance, by death, i. 99. by reſignation, gg. by cel. 
fon, 99. by deprivation, 100. by act of the law, 100. 
how tried, 1Co. 

Augmentation of ſmall livings by the governors of 
queen Anne's bounty, See Fi Fruits. 

Auguitiic canons, who, ii. 475. Auguſtine friers, 480. 


B. 
Walks & headlands, whether tithable, iii. 435. 


Wanns cf marriage, publication thereof, ii. 424. 
Biptiſm, of infants, i. 101. publick baptiſm, 101. whe» 


the name may be altered at confirmation, 103, 


ſign of the croſs, reaſon thereof, 104. private baptiſm, 
104. lay baptiſm, how far valid, 105. anciently per- 
formed by midwives, ii, 468. baptiſm of thoſe of riper 


years, i. 107. of the children of papiſts, 108, of ne- 


groes in the plantations, x08. fee for baptiſm, 109. 
Warren land, improved, when to pay tithes, iii, 392. 
Baſin, for the offertory, i. 341. 

Wasket, the law patentee, his caſe againſt the univerſity 
of Cambridge, i. 461. — 
Baſtard: 

Who ſhall be deemed a baſtard, i. 110. child born 
out of lawful matrimony, 110. caſe of the huſband's 
being within the four ſeas, 110. huſband impotent, 
111, iſſue of a marriage within the degrees prohibit- 
ed, 111. child born after a divorce, 111. child born 

out of the king's allegiance, 111. child horn before 
the parents marriage, 112. mother with child at the 

huſband's 
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huſband's death, marrying again before the birth, 
112. of fuppoſititious biiths, 114. 

Trial of beſtardy, i. 117. general, by the biſhop, 
117. ſpecial, by the country, 117. 

Conſequences of baſtardy ; as io name, i. 119, to in- 
heritance, 120. baſtard Cying inteſtate, who ſhall 
be intitled, iv. 224. 

PuniſhmenTof the mother and reputed father, i. 120. 
corporal, p-cuniary, 120. murdering a baſtard 
ehild, 121. adminittHng a potion to precure abor- 
tion, 122, 

Beadle, of the veſtry, how appointed, iv. q. 

Beans, gathered by the hand, how titgable, iii, 436. 
whether a great or ſmall tithe, 436. 

Becs, bow titheable, iii. 469. 

Bells, with ropes, to be provided by the pariſh, i. 122, 
342. 346. at what times to be rung, 122, 

Benedictine monks, ii. 472. | 

Beneſice, what, i. 123. prefenta'ion by whom and how 
to be made, 124. examination cf the perſona preſenced, 
136. refuſal of the perfon preſented, 141. admiſſion, 
147. inſtitution or collation, 148. induction, 155. 
requiſites after induction, 160. 

Benefit cf clergy, origia thereof, i. 167. in what caſes 
allowable, 170. 

Bentlep, Dr. his cafe concerning the deprivation of his 
degrees, i. 413. bis caſe againſt the biſh /p of Ely, as 
viſitor of Trivity college, 425. 

Bernardine monks, ii. 473. 

Bethlemites, an order of friers, ii. 480. 

Bible, to be in churches, i. 342. 

Bidding, prayer, before ſermon, ili. 257. 

Bigamp, i. 174. 

Bier, to be provided by the pariſh, i. 342. 

5 ws : 

Of archbiſhops & biſhops in general, i. 175. number 
of biſhops in England, 176. age of perlvns to be 
made biſhops, 175. their precedency, 179. biſhop 
univerſal iacumbent of the Ciaceſe, 170. 

Form & manner of making & conſecrating archbiſhops 
& biſhops, i. 179. confirmation of bithops elected, 
form and manner of it, 186. conſecration of biſhops, 
form and manner thereof, 189. bencfices vacated on 
promotion to a biſhoprick, 192, 
elidence at their cathedrals, i. 193. . 

Their attendance in parliament, 193. whether they 
kc there in their temporal capacity only, 196. whe- 

4 ther 
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ther they may vote in caſes of blood, 199. whether 
they ſhall be tried by tbe lords in parliament, or by 
a Jury, 203. 

Spiritu-Itics of the biſhoprick in the time of vacation, 
i. 205. 


Temporalties of biſhopricks in the time of Vacation, 


1. 00. 

Archbiſhops juriſdiction over their provincial biſhopt, 
1. 11. 

Of ſuffragan biſhops, i. 226. 

Of coadjutors, i. 229. 

Wlalphemp how puniſhable, iii. 203. 

Bind man's will, iv. 55 

Bar, cuſtom for the parſon to keep one, iii. 468. 

Bago de ciarc, a famous pluraliſt, i. 52. iii, 94. 

Bona nctabilia, what, iv. 189. 5 

Zend debts, in what order of priority to be paid, in 
305. voluntary bond to be poſtponed, 306. 

Bond of reſi znation, validity thereof, iii. 335. form of 
the ſame, 35t. 

Bonbemmes, an order of friers, ii. 481. 

25ontice, archbiſhop, bis arrogant conſtitution, ii, 220, 
33» 33 7+: 

15. oks, belonging to the church, i. 346. 347. to paro- 
chial libraries, ii. 378. copies of new books to be de- 
livered by the printer to the uſe of the publick libraries, 
i, 460. | 

Borough engliſh lands, cuſtom concerning them, is, 
411. 

J5>ſrage, what, i. 230. | 

Bun dan ics of pariſhes, how to be tried, iii. 61. how to 
be aſcertained with reſpect to tithes, v. 79. with reſpet 
to church rates, i. 259. 

J32unty of queen Anue for the augmentation of ſmall 
livings. See Fir/t fruits and tenths, 

Wrawling in the church or churchyard, i. 362. 

Bread, aſhze of, within the univerſities, i. 478. 

Byziefs, manner of laying the ſame, and collecting cha- 
rity thereupon, i. 230. the uſual expence of a charity 
brief, 232. the ordinary amount of a collection there» 
upon, 233. n 

Bzigittines, an order of nuns, ii. 478. 

Bꝛoom, whether tithable, iii. 445. 

Beuera, what, i. 233. 

Buggerp, puniſhment therecf, i. 234. 

Bull, cuſtom for the parſon to keep one, iii. 468. Gul 
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Bull of the p3pe, what, i. 135. penalty of publiſhing 
the ſame, 235. 

Burgage tenure lands, deviſable by will, iv. 381. 

Burtal; original of burying places, i. 235. burying in 
the church, 236. in the churchyard, 237. whether 
burial may be hindered for debt, 238. whether a per- 
ſon civiliter mortuus, or under an attaint, may be 
charged at the ſuit of his creditors, 239. what perſons 
ſhall not have chriſtian burial, 244. whether a perſon 
attainted of treaſon, dying before execution, ſhall have 
chriſtian burial, 239. burying in woollen, 240. mi- 
niſter not to refuſe burial, 244. ringing at funcrals, 
246. fee for burial, 246. funeral expences to be paid 
before other debts, 249. ofcnce of ſtealing a ſhroud, 
250. monuments erected in churches or chutchyards, 
250. poptih burial, 252. 

Burning of hereticks, aboliſhed, ii. 279. 


Ch 


Calendar. See Kalendar. 
Calves, tithe of, iii. 467. 
Calumup, oath of, iii. 5. 
Cambe dge. Sce Colleges. 
Camerarius, ia the religious houſes, who, ii. 486. 
Canon law, what, pref. p. viii. 
Canons: 
In the religious houſes, whence ſo called, ii. 474. te- 
gular, ſecular, 474. 
In cathedrals, See Deans and Chapters. 
Cantatt;, chantry, what, i. 272. 
Canterbury, the ſeat of an archviſhoprick, i, 176. 
Tapa, one of the prieſt's ve{tments, i. 252. 
Capital offences, how far tubject to the eceleſiaſt ieal jus 
riſdiction, ii. 48. 
Capuchine friers, a religious order, ii. 479. 
Carmelite friers, a religious order, ii. 479. 
Carttzuſtzns, an order of monks, ii. 473. 
Calula, one of the prieſt's veſtments, i. 253. 
Catechiſin, children to be inſtructed therein, i. 283. 


Cathedral: origin of cathedrals, i. 254. difference be- 


tween cathedral, conventual, and collegiate churches, 
254. Cathedra] churches to be in cities, 254. certain 
torfeitures for the repair of cathedrals, 255. cathedral 
exempt from the archdeacon's juriſdiction, 255. how 
the firſt fruits of the revenues thereof {hall be charged, 
200. cathedral the pariſh church of the whole dioceſe, 


209. acknowledgment paid thereunto upon that ac- 
count, 


A TABLE of the principal matters, 
count, 261. biſhop's reſidence there, 261. reſidence 
of the dean and prebendaries, 261. adminiftiation cf 
the holy communion there, 262. preaching, 262. lee. 
tures in cathedrals, 263. habits to be worn there, 26, 
viſitation thereof, 267. ornaments thereof to go to the 
ſucceſſor, 263. cathedrals, of the new foundation, 264. 
elections in cathedrals, 255, 

C:thid2aticun, what, i. 265. 

Caveat, what, i. 265. how far concluſive, 19, 265, 

Cellerarius, in the religious houſes, who, ii. 486. 

 Cofficn of a benefice, what, i. 99. 

Chaitce for the communion; to be provided by the pz. 
riſh, i. 341. 

Cyanccl, whence ſo called, i. 315. repair thereof by the 
rector, 323. ſometimes by the vicar, 323. by lay im- 
propriators, 324. whether lay impropriators Can be 
compelled thereto by ſequeſtration, 324. caſe where 
there are ſeveral imptopriators, 325. biſhops Ciſpoſal 
of ſeats in the chancel, 334. impropriator's ſeat in the 
chancel, 335, vicars feat in the chancel, 335. 

Chancelloz, who, i. 266, how to be qualified, 267. his 
power and juriſdiction, 268, the office for what term 
grantable, 270. | 

Chanterp, what, i. 272. | 

Chepel, when ſo called, i, 273. private chapel, 273. 
free chapel, 275. origin of royal free chapels, 61. 
chapel] of eaſe under a mother church, i. 276. endou- 
ment of chapeis, 277. their dependance on the mother 
church, 277, by payment of tithes and other cues, 
278. by the inhabitants repairing at ſet times to ihe 
mother church, 279. by oviations there, 279. by tte 

. curate ſwearing obedience to the incumbent of the mo- 
ther church, 271. by contributing to the repair of the 
mother church, 281. bow to be repaired, 282. how tC 
be ſupplicd, 282. how governed, 283. church or cha- 

pel how to be tried, 283. | 

Thaplainſhip, a qualification for plurality, iii, 96. fot 
non-refidence, 283. 

Chapter. Sce Deans and Chapters, 

Charitable uſes; commiſſion to inquire thereof, i. 284. 
the courſe of proceeding therein, 284. 

Charity Þiieits; the manner of laying them, i. 250 
charges of odtaining a drief, 232. the uſual amount 
of a collection chereupop, 233, 


Chatles 
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Charles the firſt, his martyrdom ; See Holidays. 
the ſecond, his reſtoration; See Holidays. 
Charter-hauſe, corruptly, whence fo called, ii. 473. 
Chattels, what, iv. 253. real, perſonal, 253. 
Chauntctes, belonging to the religious houſes, ii. 485. 
Cheeſe, tithe of, iii. 476. | 
Cheſivle, one of the prieſt's veſtments, i. 253, 347. 
Child-birth ; woman dying in child-birth, how to be 

diſpoſed, i. 291. 

Chozepiſco;t, who, i. 226, 293. 
Chriſme, the holy oil, i. 293. 
Chriſome, what, i. 294. 
Chziſtening, See Baptiſm, 
Church : 

Founding of churches; firſt erection thereof, i. 60, 
who may found a church, 294. the biſhop's licence 
whether neceſſary, 295. 

Conſecration and dedication of churches, i. 60, 297. 
church to be endowed before conſecration, 297. 
canons injoining conſecration, 297. time of conſecra- 
tion, 298. form of conſecration, 299. procuration 
due upon conſecration, 308. feaſt of the dedication 
of churches, 310. 

Chancel; whence fo called, i. 315. by whom to be 
repaired, 323. ſeats in the chancel, 334. 

Ile; whence ſo called, i. 315. a private property, 316. 
to go with the houſe, 317. 

Churchyard, i. 317. burying therein, 235. fence there- 
of, 319. trees therein, 320. 

Repair of churches ; anciently by the biſhops, i. 323. 
next by the rectors, 323. finally by the pariſhioners, 
323. repair of the chancel in particular by the rector, 


323. ſometimes by the vicar, 323. by lay impro- 


priators, 324. repairing the chancel a diſcharge from 
the repair of the church, 325. repair of a chapel of 
eaſe no diſcharge from the repair of the church, 325. 
churches united, how to be repaired, 327. eccleſia- 
{tical judge ſhall cauſe the repairs to be made, 327. 
no prohibition in caſe of repairs, 329. churchwar- 
dens duty therein, 329. manner of obtaining a fa- 
culty, where ſomething new is added, 330, 


Seats ; origin of the diſtin property therein, 330. of 


common right to be repaired by the pariſhioners, 331. 
uſe of the ſeats in the pariſhioners, 331. bilkops to 
diſpoſe of the ſame, 331. churchwardens power to 
diſpoſe of the ſame, 332. reparation neceſſary to make 
a title, 332. ſeat not to go to a man and his heirs, 333. 

Vor. Iv. Ii ſeat 
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feat may be preſcribed for as belonging to an 
huuſe, 323. and not as belonging to the land, 334. 
biſnop's diipoſel of ſeats in the chancel, 334. impco- 
priator's teat in the chance], 335. vicar's ſeat in the 
chancel, 335. ſeats pulled down, what ſhall become 
of the materials, 336. right to ſeats where triable, 
337. : : 

Goods and ornaments of the church; ordinary's care 
therein, i. 339. churchwardens care therein, 339. 
communion table, 339. pulpit; reading deſk ;; tur. 
plice; font; cheſt for alms, 349. baſin for the of- 
fertory; chalice and other veſlcls for the communion ; 
341. bells; bier; bible; common prayer book; 342. 
book of homilies; regilter book; table of degrees; 
ten commandments ; fentences ; monuments ; 242, 
images, 345. other goods and ornaments, 346. who 
hath the property in the goods of the church, 318. 

Rate; ſo be made at a veſtry meeting, i. 349. a pezfo- 
nal charge in reſpect of the land, 350. whether there 
{Hall be two rates, one for the fabrick, and the other 
for ornaments, 350. lands lying in another pariſh 
how to be charged, 353. how to be charged where 
the boundaries of the pariſh are not known. 359. 
tenant to be charged, and not the leflor, 354. in 
what caſe the founder of a church may be exempted, 
354. hall of a company, whether chargeable, 255. 
manner of Jaying the ajirſin;ent, 355. form of tne 
a ſieſſment, 356. appeal againſt the aſſeſſment, 337. 
levying the aſſeſtment, 357. 


Churches not to be profaned; arreſt in the church or 


churchyard, i. 359. fairs and markets, 360. tem- 
poral courts; plays; feaſtings; 361. muſters; braw- 
Ing.; ſtriking; 362. Crawing a weapon, 364. rob- 
bing of churches, 265. ſanctuary, 265. 

Way tothe church; may bc libelied for in the ſpiritual 
court, i. 366. may be ſucd for in the temporal 
courts, 366. 


Cinch ef England; conſtitution thereof, i. 367. the 
' king to be of the church of England, 367. his vath to 
maintain it, 397. penalty of dcrogating therefrom, 

268. 
Ciurching of women; women to be veiled, i. 292. de 
for churching, 292. 
Cinc!)ſrct, what, i. 368. | 
Cturchwardene, their origin, i. 369. who are exempted 
from being churchwarcens, 369. chuſing churchwar- 


dens, 371, reſuſing to act, 374. ordinary. refuſing to 
mg ſwear 
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ſwear them, 375. churchwardens how far a corpora— 
tin, 378. their preſentments, 379. to be framed on 
articles of inquiry, iv. 23. to be made upon oath, 23. 
how far it may be ſafe to preſent on common fame, 24. 
their duty as to ſundry temporal matters, i. 379. whe- 
ther one churchwarden can releaſe, 279. how long they 
ſhall continue in their office, 380. manner of their ac- 
cuunting, 380. account when ſettled, ſinal, 381. can- 
not bring an action after their office is expired, 252. 
but their ſucceflors muſt co it, 382. yet they may be 
relieved in equity, 382. their protection by the law in 
the due execution of their office, 383. 

Church pard, origin thereof, i. 31i7. fence of the church- 
yard, by whom to be repaired, 379. trees growing in 
the church.yard, who hath the property therein, 320. 

Ciſtertians, an order of monks, ii. 473. 

Citation, what, i. 384. form thercor, 384. by whom 
to be executed, 385. in what manner to be executed, 
386. citation viis ct modis, 386. citing out of the dio- 
ceſe, 287. return of the citation, 395. fee for a cita- 
tion, 397. 

Cities, denominated from the biſhops fees therein, i. 
254. 

cig/Aaw, the conſtituent parts thereof, Preface, page i. 

Clandeſitine marriage, void, il. 435. 

Clergp, benefit of, its origin, i. 167. in what caſes al- 
lowable, 170. 

Clergymen, not bound to ſerve in a temporal office, 
iii. 182. not reſtrained from ſerving in a temporal ct- 
tice, 182. not obliged to ſerve in war, 184. not bound 
to appear at the torn or leet, 184. not to be arreſted 
in attending divine ſervice, 185. penalty on laying 
violent hands on a clerk, 187. may have the benefit 
of clergy more than once, 188. exempted from ſerving 
on juries, 188. their ſpiritual poſſeſſions protected 
from diſtreſſes, 188, 9. how far ſubject to taxes 
and other publick charges, 189, 192, their apparel 
regulated by canon, 193. reſtrained from drunkenneſs 
and gaming, 196. how far permitted to ule recreations, 
197. ſhall not take to farm, 197. may be deprived for 
incontinency, ii. 373. ancientiy prohibited to marry. 
ii. 416. 

Clerk of a pariſh, See Pariſh Clerk, 

Clock, in the church, i. 346. 

Clover graſs, a great tithe, iii. 442. ſeed thereof a ſmall 

_ithe, 442. 

Cluniacke, an order of monks, ii. 479. 

liz Coadjutoꝛs 


A TABLE of the principal matters. 


Coadjuto2s, to biſhops, their office and dignity, i. 229, 
to incumbents, 397: | 

Codicil to a will, what, iv. 99. form thereof, 436. 

CToemertp, whence ſo called, i. 317. 

Eollatton to a benefice, what, i. 148. difference between 
collation and inſtitution, 148, 154. | 

Colleges, lay corporations, i. 399. charters granted to 
the univerſities confirmed by act of parliament, 399. 
juriſdiction where one of the parties is a member of 
the univerſity, 401. how far it extendeth to criminal 
offences, 404. extendeth not to freehold, 405. whe- 
ther the king's courts may interfere, where a viſitor 
is ſpecially appointed, 407. return of a viſitor by aff- 
davit, 426. viſitor muſt purſue his power, otherwiſe 
he will be prohibited, 426. caſe where a perſon to be 
viſited happens alſo to be viſitor, 428. where it is dil- 
puted, whether a perſon is viſitor or not, the king's 
courts are to determine it, 428. the archbiſhop's ge- 
neral power of viſitation, 443, colleges how far af- 
fected by the ſtatutes of mortmain, 447. college leaſes, 
448. commiſſions of pious uſes extend not to colleves 
448. elections in colleges, 449. preference given to 
founder's kinſmen, 451. perſons elected, to ſubſcribe 
the declaration of conformity, 456. heads of colleges 
to ſubſcribe alſo the thirty-nine articles and the book of 
common prayer, 456. and all of them to take the oaths 
and make the ſubſcriptions, as other perſons qualifying 
for offices, 457. common prayer in colleges may be 
uſed in latin, 458. common prayer before ſermons ot 
lectures, 459. divine ſervice in general, 459. the holy 
communion, 459. ſurplices and hoods on ſolemn days, 
460. oaths to be taken on admiſſion to degrees, 460- 
ſtamp duties, 460. copies of new books to be delivered 
by the printers to their uſe, 460. privilege of printing, 
460. univerſities to preſent to popiſh livings, 467, title 
for orders, 468. may, grant licence to preach, 466- 
how far being converRnt in the univerfity ſhall diſpenſe 
with non-reſidence, 468. what degrees are requiſite 
for plurality, 469. firſt fruits and tenths in colleges, 
469. phyſicians and ſurgeons, 470. juſtices of the peace 
in the univerſities, 470. aſſize of bread, 471. taverns 
and alehouſes, 471. carriage of letters, 476. diſtillers 
ſetting up trades there, 476. ſoldiers ſetting up trades, 
477. perſons not free of the city or town ſelling goods 
therein, 477. exempted from purveyance, 477. ſtage 
plays not to be acted therein, 478, exempted from 
ferving in the militia, 479. how far exempted from 
the land tax, 479. duty on houſes and windows, — 
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duty on offices and penſions, 479. how far liable to 
the repair of the highways, 480. | 

Colonics, wills there, iv. 194. 

Colts, tithe of, iii. 467. 

Commandries, in the religious houſes, what, ii. 484. 

Commemoz2attons, what, ii. 1. 

Commendam, what, ii. 1. reſtraints of commendam, 2. 
benefice vacated by acceptance of a biſhoprick, 2, but 
the avoidance may be prevented 'by a commendam, 2. 
whether a biſhop may have a commendam in his own 
dioceſe, 3. for what time a commendam may be, 5. 
how far the king's right to preſent is ſerved thereby, 6. 
continuation or renewal of a commendam, 6. reſigna- 
tion of a commendam, 7. 

Comiiſfary, who, ii. 7. how to be qualified, i. 267. 
his juriſdiction and power, 268. the office for what 
term grantable, 270. 

Commntſl;on of pious uſes, manner of iſſuing the ſame, 
i. 284. 

Cominon appurfenant, how far covered by a modus for 
tithes, iii. 405. 

Common fame, preſentment thereupon, iv. 24. 

Common law, what, Pref. page xxi. general ſuperin- 
tendency thereof over the eccleſiaſtical juriſdiction, 
li. 49. | 


Common prayer book, i. 342. liturgy before the acts of 


uniformity, iti. 222. eſtabliſhment of the book of com- 
mon prayer, 222. by the act of uniformity of 2 Ed. 
6th, 222. of the 5th Ed. 6th, 226. of the firſt of Eli- 
Zabeth, 227. of the 13th and 14th of Charles the 2d, 
229. books of common prayer to be provided in every 
pariſh, 235. declaration of aſſent thereto, 236. penalty 
of contemning or not uſing the ſame, 240, penalty of 
being preſent at any other form, 245. 

Communion, See Lord's Supper. 

Communion table, to be in churches, i. 339. how ta 
be ordered and kept, ii. 393. 

Commutation of penance, what, iii, 74. commutation 
money how to be diſpoſed of, 77. 

Compolition real, for tithes, what, iii. 415. 

Concubinage of the clergy, partly connived at in an- 
cient times, li. 418. 

Conkeſſton z miniſter not to reveal things made known to 
him in confeſſion, ii. 8. 

Confirmation, how often to be held, ii. 9. at what time 
children ſhall be brought to be confirmed, . miniſter's 
duty therein, 9, godſathers and godmothers in confirma- 

3 9 tion, 


A TABL E of the principal matters. 


tion, 10. whether the name may be altered at confirma- 
tion, 10. 

Conge d'cllire, what, i. 183. ii. 10. 

Con ies, tithe of, iii. 466. whether they ſhall go to the 
heir or executor, iv. 253. 

Conſanguinity, prohibiting marriage, ii. 405. a cauſe 
of divorce, 452. 

Conſecration of churches, i. 297, of an archbiſhop or 
biſhop, 189. 

Conſiſtoꝛp court, what, ii. 11. 

Conſu'tation, writ of, wnat, ii. 11. in what caſes 
grantable, 11. 

Contentious juriſdiction, what, i. 269. 

Conventitle, See Diſſenters. | 

Tonveuſual friers, a religious order, ii. 479. 

Convocation, before the conqueſt, ii. 16. after the con- 
queſt, till the reipn of Edw. iſt, 18. from Edw. if 
to Hen. 8th, 19. the act of ſubmiſſion of the 25 Hen. 
8th, 23. election of members, 24. their number, 24. 
two houſes, 24. privilege, 25. whether they may vote 
by proxy, 25. their general power, 25. no power to 
tind the temporalty, 26. nor ageinſt the law of the 
land, 26. appeal to the convocation, 26. time of their 
ſeſſion, 27, their decline, 27. 

Coparteners, who, i. 13. 

Cape, one of the prieſt's veſtments, i. 252. 347. ii. 28. 

Copyheld, how far deviſable by will, iv. 61. a previous 

ſurrender neceſſary, 61. | 

Ccquinarius, in the religious houſes, ii. 487. 

C921, in what manner tichable, iii. 433. corn growing, 

deviſable by will, iv. 64. in what caſe it ſhall go io 
the heir, and when to the executor, 156. 254. 

Cc2cdy, what, ii. 28. ; 

Cops of a prebend, what, ii. 85. 

Coꝛſe pꝛelent, what, ii. 513. 

Celts ; in what caſes executors and adminiſtrators ſtall 

not be liable to pay coſts, iv. 275. : 

Council, genera), national, provincial, dioceſan, ii. 17+ 
iii. 376. 22 

Ceuite'; origin of the eccleſiaſtical juriſdiction in ge- 
neral, ii. 29. origin thereof in this realm in particu- 
Jar, 30. at firſt conjoined with the temporal, 30. Wil- 
liam the conqueror's charter of ſeparation, 31. papal 
incroachments after the conqueſt, 32. oppoſed by the 
ſtatutes of proviſors, 34. aboliſhed in the reign of 
king Henry the eighth, and the king declared to be 
the fountain of juriſdiction, 36. appointment of officers 
in the ecciheftic] courts, 39. courts where to be Keb, 
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45. manner of proceeding in the eccl-cſiaſtical courts, 

46. their ſeal of office, 46. trial of temporal incidents, 

47. concurrentjuriſdiction, 47. no juritdiction in caſes 

capital, 48. authority of tacir ſentence, 48, general 

ſuperintendency of the commoa law, 49. 
Court of arches, i. go. 


of audience, i. 98. 


i — 


—————-Conſiltory court, ii. 11. 


—— of delegates, ii. 120. 

faculty court, ii. 235. 

Tcurts tempozal, not to be held in the church or church- 
yard, i. 361. 

Croſs in baptiſm, reaſon thereof, i. 104. 


Cruched friers, a religious order, ii. 480. 


CTuldees, ao order of monks, ii. 474. 

Cilcates ; ambiguous ſignification of the word, ii. 52. 
iii. 42. origin of curates in chapels of eaſe, ii. 52. 
origin of perpetual curacies, i. 71. il. 53. power of 
appointing curates, i. 282. ii. 53. form of the no- 
mination of an aſſiſtant curate, ii. 53. of a curate of 
a Chapel of eaſe, 55. of a perpetual curate, 55. whe- 
ther a mandamus will lie to adnit a Curate, 56. li- 
cence ;z requidites for obtaining it. viz, nomination, 
orders, teſtimonial, oaths, ſubſcriptions, 58, 9. 1e- 
quiſites after licence obtained, viz. cath of obedience, 
declaration of aſſent to the book of common prayer, to 
the thirty nine articles, to take the oaths of allegiance, 
ſupremacy, and abjuration, 60, 63. none to ſerve more 
than one church or chapel in one day, 63. their ſalary, 
how recoverable, 64. their reſidence, 70. how remov- 
able, 70. chapels of cale and perpetual curacies aug— 

mented, 73. 

Cufſfo;n. concerning tithes, what, iii. 409. 

— of diſtribution of inteſtates effects, iv. 380. with- 
in the city of London, 387. the province of York, 
398. the principality of Wales, 423. 

D. 

Dalmatica, one of the prieſt's veſtments, i. 347. ii. 74+ 

Dercein pꝛeſentment, afſize of, i. 26. ii. 74. ili. 202, 

Deacon, ordination of, in. 37. | 

Deaf and dumb perſon, whether he may make 2 will, 
IV. 55. : 

Deans a.d chapters; 8 
Of dcens; original of deanries, ii. 75. ſeveral kinds 

of deans, 75, cathedral dean, who, 76, how ap- 


pointed, 78. deanry held in commendam, 78. dean- 
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ry a ſine- cute, 78. whether it may be a lay office 
78. poſſeſſions belonging to deanries, 80. dean to 
viſit the chapter, 81. dean may make a deputy, 81. 
reſidence of deans, 81. dean's eccleſiaſtical duty, 82. 
profits of a deanry during the vacation, 82. | 
Of chapters; chapter, what, ii. 82. chapter without 
a dean, 83. in ſome places two chapters, 83. ca- 
pacity to take or purchaſe, 84. 

Of the ſeveral members of the chaptes, in their ſole 
capacity; as canons and prebendaries : difference be- 
tween prebend and prebendary, ii, 83. prebend, 
what, 83. canonry, what, 84. two kinds of pre- 
bendaries, 84. prebendary how appointed, 84. none 
to have two prebends in one church, 85, whether a 
prebend is a lay fee, 85. concerning their ſeparate 
poſſeſſions, 85. how to be charged to the land tax, 
85. prebend a ſine- cure, 86. reſidence of preben- 
daries, 86. their courſes of preaching, 86. profits 
of a prebend during the vacation, 87. prebendary 
liable to dilapidations, 87. | 

Of the dean and chapter as one body aggregate; their 
incorporation, ii, 87. their dependency on the bi- 
ſhop, 88. their juriſdiction, 88. grants made to 
them, 89. how far they are guardians of the ſpiti- 
tualties, 89. preſentation of one of their own body 
to a benc<hice, 89. whether a ſurrender of their lands 
doth diſſolve the corporation, 89. of the deans and 
chapters of the new foundation, 89. - 

Of deans of peculiars; without juriſdiction, ii. 112. 
without a chapter, 112. 

Of rural deans; antiquity of the office, ii. 113. ap- 
portioning their diſtricts, 113. appointment of rural 
deans, 114. their oath of office, 114. their holding 
rural chapters, 115. their attendance at the biſhop's 
viſitation, 117. their judicial and other authority, 
117, continuance in their office, 118, their diſuſe, 
118. 


Death's part, what, in relation to the diſtribution of 


the effects of the deceaſed, iv. 384. 


Debts, of the deceaſed, in what courſe and order to be 


paid, iv. 295. 


Declaration of rights, at the revolution, iii. 365. 
Decree in equity, equal in the courſe of payment to a 


judgment at law, iv. 303. 


Dedication of churches, to ſome of the ſaints, i. 310. 


feaſt of the dedication, 310. origin of fairs thereupon. 


313. 


Defnation, 
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Defamation, cognizable in the eccleſiaſtical courts, ii. 
119. not for matters temporal, 120, not for matters 
ſpiritual mixt with temporal, 120. but for ſpiritual 
maiters only, 121. words ſpoken of a clergyman, 124. 
words ſpoken in London, 124. in what time the ſuit 
muſt be commenced, 126. in what caſe the defendant 
may juſtity, 127. caſe where there are mutual defama- 
tions, 127. whether the huſband can releaſe the wife's 
ſuit, 128. whether he can releaſe the coſts, 128. ſen- 
tence for defamation, 128. execution of the ſentence, 
128. 

Deer, tithe of, iii. 466. whether they go to the heir or 
eXecuior, iv. 253. 

Degrad tion, form and manner thereof, ii. 129. 

Degrees, archbiſhups power of conferring the ſame, 
ii. 148. 

Degree of kindred; different ways of computing the 
ſame by the civil and canon laws, iv. 351. 

Deleg tes, court of, ii. 130. appeal to the ſame, i. 55. 

manner of obtaining a commiſſion of delegates, 57. 

Depeſi ion from the miniſtry, form and manner thereof. 
ii. 130. a 

Dev2inativn, manner of procedure therein; ii. 131. 

Dcviſe. See Will. 

Ditapidations, in what manner to be eſtimated, ii. 132. 
within what time, 133. whether dilapidations ſhall be 
preferred before debis, 133. miniſters to keep their 
edifices in good repair, on pain of ſequeſtration, 133. 
fraudulent alienations ©f goods to defeat dilapidations, 
135. dilapidations where to be ſued for, 138. whether 
perpetual curates are liable to dilapidations, 139. the 
laſt incumbent (or his executors) chargeable with the 
whole d:]Japidations, 139. 

Dimilſozp letters for orders, by whom to be granted, 
iii. 33. to what perſons, 35. 

Diocele, boundaries thereof how to be. aſcertained, ii. 
142. how tar one biſhop may act in the dioceſe: of 
another, 142. clergyman living in one dioceſe, and 
beneficed in another, how to be proceeded againſt, 


143. ff 
Dilpenſation, by the pope aboliſhed, ii. 143. transfer- 
red to the archbiſhop of Canterbury, 143. manner of 
granting the ſame, 143. in what caſes to be confirmed 
by the crown, 144. fee for the ſame, 146. royal diſ- 
penſations, 148, archbiſhop's power of conferring de- 
grees, 148. biſhop's power of diſpenſation, 149. 
Diſpenling 
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Diſyerſing power of the crown, aboliſhed, iii. 367, 

Dillenters: 

Laws againſt diſſenters before the act of toleration; 
concerning abſence from church, ii. 150. frequent. 
ing conventicles, 152. concerning the ſacrament, 


160. ſeveral diſabilities, 161. laws againſt quakers | 


in particular, 161. againſt anabaptilts, 163. 
How far mitigated by the act of toleration, and other 
acts, ii. 164. | 

Diſtribution of inteſtztes effeAs ; where one only can 
take, iv. 243. whether an infant or ventre ſe mere cen 
take, 344. 377. whether coheiteſſes ſhall bring into 
ho:chpout, 344. whether the heir in borough engliſh, 
345. advancement, what ſhall be deemed ſuch, 34b. 
waether grandchildren ſhall bring into hotchpot, 350. 
who ſhall be deemed next of kindred, 351. degrees 
of kindred by the civil and by the canon law, 351. of 
the ſucceſſion of deſcendents, 352. of aſcendents, 300. 
of collaterals, 367. father how far intitled, 369. grand- 
father, 361. brothers and ſiſters, in excluſion of the 
erzndiather, 362. half blood, 368. brothers and fifters 
children, 370. to the huſband of the wife's effects, 371. 
brothers and ſiſters to fhare with the mother, 374. cu!- 
tom of diitribution in particular places, 380. within 
the city of London, 387. the province of York, 396. 
principality of Wales, 423. a year allowed to dati 
bute in, 377. 

Divoꝛzce; cauſes of divorce, ii. 457. a vinculo, as for 
conſanguinity, affinity, impuberty, frigidity, 455. 
a thoro et menſa, as for adultery, cruelty, 459. divorce 
not to be on the ſole confeſſion of the parties, 461. 
what {ſhall be deemed a compenſation of the crime, 
462. ſentence of divorce how to be pronounced, 492, 


Zcminicane, an order of friers, ii. 478. 


&native, what, ii. 199. original of donatives, 199; 
of whet kind of benefices or dignities, 200. form 
of a donation, 201. effect of a donation ; 201. how 
far the donce muſt qualify as other clerks pro- 


and plurality, 204. whether a donative may lapſe 204- 
how far exempt from the ordinary's juriſdiction, 204+ 
how affected, by the augmentation of queen Anne's 
bounty, 205. how far of temporal cognizance, 207: 
how extinguiſhed, 207, 
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Double quarcel, what, ii. 207. manner of proceeding 
therein, i. 144. | 

D:awing a weapon in the church or churchyard, i, 364. 

Deunkenneſe, puniſhment thereof, ii. 28. 

Ducarel, Dr. his propoſal for publiſhing a general re- 
pertory of the endowments of vicarages, i, 7 3. 

Ducks, tithe of, iii. 468. 

Damb perſons, marriage of, ii, 415. whether they may 
make a will, iv. 55. | | 


Dupicr querela, what, i. 144. ii. 207. 
E. 

Caſfer, to be regulated according to the new ſtile, ii, 
322. 

Eggs, tithe of, iii. 468. 

Cicaton, canonical, to be free, i. 255. within what time 
after the vacancy, 257. abſent electors to be cited, 258. 
whether they may make a proxy, 258. manner of tak» 
ing the votes, 258. caſe where the votes are equal, 
259. majority of legal votes, what, 259. majority ta 
be of the whole number, 258. 

Elemoſpnarius, in the religious houſes, who, ii. 486. 

Clopemont, how far the huſband in ſuch caſe is anſwer- 
able for debts contracted by the wife, ii. 464. 

Ember days, what, ii. 286. 

Cro:mitcs, an order of friers, ii. 480. 

Elcuage, what, ii. 18. 

Ellcin, of divers kinds, i. 28. ii. 213. 

Eve, 5 vigil, whence ſo called, i. 310. faſting thereon, 
ii. 286. 

Evidence; one witneſs how far evidence, ii. 213. how 
many witneſſes requiſite to a will, iv. 74. 95. depu- 
ſitions and ſentence in the ſpiritual court how far evi— 
dence, ii. 215. probate of a will how far evidence, ii. 
215. letters of adminiſtration iv. 248. croſs-examin- 
ing, ii. 216. confronting, 216. re-examining, 216. ex- 
pences of the witneſſes, 216. 

Examination, off perſons to be ordained, iii. 32. of a 
clerk before jaſtitution, i. 136. | 

Crchange, of glebe lands, ii. 274. of bencfices, 217. 

Ctcommunication, lefler, ii. 218. greater, 218. ipſo 

facto, 218. body corporate cannot be excommunicated, 
219. excommunicate perſon deprived of chriſt an com- 
munion, 219. to be kept out of the church, 219. to 
be publickly denounced every {ix months, 219, diſabled 


o bring an action, 220. may not be preſented to a be- 
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nefice, 221. nor be an advocate, 221. nor a witneſs, 
221. whether he may be a juror, 221. whether he 
may have the benefit of clergy, 222. whether he may 
make a will, ii. 222, whether he may be executor, 
ji. 222. ſhall not have chriſtian burial, 222. concern- 
ing the writ of excommunicato capiendo, 222. abſo- 
lution and diſcharge, 232. 

Crecuto2 of a will, who may be, iv. 112. infant, 112. 
infant executrix marrying, 113. Wife executrix, 117, 
executor being a bankrupt, 115. being non compos 
mentis, 115. executor of his own wrong, 198. general 
duty of an executor, 187. 

Crempt juriſdictions, royal, iii. 70. archiepiſcopal, 70, 
epiſcopal, 70. of deans, prebendaries, and others, 71. 
of monaſteries, 72. 

Exeter college caſe, concerning the viſitatorial power, 
i. 407. 

Erorcilt, who, ii. 235. licence to exorciſe, 235. exot- 
eiſing in the office of baptiſm, 235. 

Extent ; lands extended on a judgment, go to the exe- 
cutor, iv. 254. 


Extoztion. See Fees. 
F. 


Facultp court, what, ii. 235. 

Fairs, origin thereof on the church dedication day, i. 
311. fairs and markets not to be in the church or 
churchyard, 360. fairs prohibited on ſundays, ii. 383. 
on certain holidays, 291. to be kept according to the 
old ſtyle, 323. 

Faſting days to be obſerved, ii. 283. 

Feaſt days, what days ſhall be obſerved as ſuch, ii. 
283. g | 

Fees.; archbiſhop Whitgift's table of fees, ii. 241. table 
ſettled by a jury, 244. tables of fees to be put up in 
the courts, 237. fees how reeoverable, 237. extortion, 


236. 
Fellowſhips of colleges, ingrafted ; how far ſubje to 
the general ſtatutes of the college, i. 441. 
Felo de ſe, whether a will made by him ſhall be valid, 
iv. 57. whether he may have chriſtian burial, i. 244- 
Felon attainted, whether he may make a will, iv. 57. 
K es juriſdiction extendeth not to felony, ii. 
1 
Ferae 
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Ferae naturae: animals of that kind how far tithable, 

iii. 391. 

Fern, heather tithable, iii. 445. 

Feodal inſtitution of primogeniture, iv. 380. 
Fighting in the church or churchyard, i. 362. 
Fiiff fruits and tenths : 

Given to the pope, ii. 247. 

Annexed to the crown, ii. 248. 

Concerning the manner of payment of firſt fruits and 
tenths, ii. 249. compounding for the payment of firſt 
fruits, 249. penalty on not paying or compounding, 
250. value how to be aſcertained, 250. in what dio- 
ceſe to be rated, 251, year when to commence, 251, 
incumbent dying ſoon after induction, 251. within 
what time archbiſhops and biſhops ſhall pay, 252. 
deans, archdeacons, prebendaries, how to pay, 252, 
tenths to be deducted out of the firſt fruits, 252. 
grants of exemptions from firſt fruits and tenths to 
continue, 252. what livings are exempted from firſt 
fruits, according to the valuation in the king's books, 
253. what livings are exempted from fitſt fruits and 
tenths, according to their clear yearly value, 253. 
St. George's chapel in Windſor exempted from firſt 
fruits and tenths, 254. hoſpitals and ſchools ex- 
empted from firſt fruits and tenths, 254. leſſor to 
pay firſt fruits and tenths, and not the leſſee, 254. 
collector of the tenths, 254. where be ſhall keep 
his office, and when to attend there, 254. times of 
payment of the tenths, 255. forfeiture on non-pay- 
ment of tenths, 255. tenths a charge upon executors, 
adminiſtrators, and ſucceflors, 255. caſe of tenths 
where there is no incumbent, 256. members of ca- 
thedrals and colleges to pay ſeparate, 256. collec- 
tor to give acquittances, 256. to pay the tenths in- 
to the exchequer, 256. his eſtate chargeable, 256. 
paſſing his accounts, 256. | 

Firſt fruits and tenths appropriated to the augmenta- 
tion of ſmall livings, ii. 257. power to eſtabliſh a 
corporation, and ſettle thereon the firſt fruits and 
tenths, 257. power to ſettle benefactions on the 
ſaid corporation, 257. letters patent of incorpora- 
tion, 258. rules and orders made in purſuance of 
the ſaid letters petent, 260. aſcertaining the value 
of the livings to be augmented, 263. agreement with 
benefactors for the nomination, 263. agreement 
with patrons and others for a ſtipend, in caſe of 


augmentation by lot, 264. capacity of miniſters for 
receiv- 
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receiving the augmentation, 265. augmentation of 
benchces vacant, 265. benehces augmented ſhall 
be perpetual cures, 266. and lapſe thereof may in. 
cur, 267. donatives how affected by the augmenta- 
tion, 267, exchange of Jands ſettled by the aug. 
mentation, 267, regiſtry to be kept of all matters 
relating to the augmentation, 267. number of liy- 
ings capable of augmentation, 267, form of a deed 
of gift of money for the augmentation, 268. form 
of an inſtrument to be executed by the governors, 
269. 

Filh, ike of, iii. 469. fiſh in a pond, go to the heir, 
iv. 253. hſh carriages allowed to pais on ſundays, 
ii. 383. 

Flat 3 hemp, how tithable, iii. 46a. 

Font to be in churches, i. 340. ii. 269. 

Font 2v2ault, nuns of, ii. 477. 

Foz2clt land, how far liable to tithes, iii. 393. 

Foꝛnicatioen, how puniſhed, ii. 371. 

Fowl, tithe of, iii. 468. 

Franciſcaus, an order of friers, ii. 478, | 

3frankainictn, the church lands, anciently of that tenure, 
Il. 18, : | 8 

Frank marriage, what, iv. 414. 

Friery, what, ii. 478, 484. 

Feicidity, a cauſe of divorce, ii. 458, 

Frontal, what, i. 348. 

Funcral expences to be paid before debts, iv. 301. 

Furze, whether tithable, iii. 445. 


G, 


a in the church, power of ereQing, i. 346. 

Gange days, what, i. 29. jii. 60. 

Cardens, how tichable, iii. 465. 

Gavelkind lands, deviſable by will, and why; iv. 380; 
gavelkind in Wales, aboliſhed, 424. | 

Geeſe, tithe of, iii. 402. 

Gilbertinee, a religious order of canons, ii, 476. 

Glaſſes, in the wainſcot, go to the heir, iv. 256. 

Glebe lands; every church to have a glebe ii; 270: 
reaſon why the glebe is often in detached parcels, i. 
297. glebe lands in abeyance, ii. 271. freehold there- 
of in the parſon, 276. yet not alienable, 276, whe- 
ther they may be exchanged, 274. waſte in glebe 
lands, 274. whether mines may be dug in glebe Jands, 

274» 
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274. tithes of glebe lands, ii. 275, iii. 394. incum- 
bent dying, ii. 275. 

Gate, wich reſpect to faculties, what, it, 276. iii. 96. 

G:atl, what, i. 347+ ii. 270. 

Gianvmentincs, in order of monks, iii. 473. 

G1op friere, a religious order, ii. 474. | 

Guardian, in chivalry, iv. 104. by nture, 104. ſocage, 
104. by nurture, 104. appointment of guardians by 
will, 102. by the cuiltom of the province of York, 
102. 105. guardians of idiots and lunatics, 106. duty 
of guardians, 108. 

Cunpewder treaſon, annual commemoration thereof, 
ji. 292. 


I. 


Vackney ccachmen, allowed to paſs on ſundays, ii. 383. 

Var, manner of tithing thereof, iii. 440. 

Veadlands, whether tithable, iti. 435. 

{carth-prnny, what, ii. 276. 

Yeath, furze, and broom, whether tithable, iii. 445. 
JYeir-looms, to go with the houſe, iv. 67, 151, 259. 

Vemr, how tithable, iti. 460. 

Hens, tithe of, iii. 468. 

Vereſp, power of the convocation to inquire thereof, 
ii. 276. power of the ordinary, 278. power of the 
temporal courts, 278. puniſnment thereof, 279. 

Pericf, what, ii. 280. 

Ve:mitage, what, ii. 484. 

Verſe cloth, i. 346. 

Vcudays, what days to be obſerved as ſuch, ii. 281. 
feaſt days, 288. faſting days, 283. repairing to church, 
on holidays, 289. fairs prohibited on certain holidays, 
291. occaſional offices; for the fifth of November, 
292. the thirtieth of January, 294. the twenty-ninth of 
May, 295. the king's inauguration, 299. 

Homiltes, book of, to be provided by the patiſh, i. 343. 
to be read in the church, iii. 259. 

Yoney, tithe of, iii. 469. 

ops, how tithable, iii. 462. 

Joipitals, of divers kinds, ii. 303. power of foundation, 
303. anciently inſtituted for travellers and pilgrims, 
484. to be nigh the way ſide, 484. viſitation and go- 
verament of hoſpitals, 304. elections in hoſpitals, 305. 
Sees of hoſpitals, 306. how far exempted from taxes, 
300. 


Moſpikalars , 
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Moſpi talars, a religious order of knights, ii. 469. 
Hoſtiarv, who, iii. 40. 

Moſtilarius, in the religious houſes, who, ii. 486. 
5 pot, what, iv, 344. 


usband, intitled to adminiſtration of his wife's effec, | 


iv. 235. how far anſwerable for the wife's debts, i. 
464- 


J. 


January the thirtieth, to be obſerved as a faſting day, 
il. 294. 

Jeſuits, and other popiſh prieſts baniſhed, iii. 122, 

Jews, how to be ſworn, ii. 308. proteſtant children of 
Jews, 308. Jewiſh marriages, 416. 

Jointenants, who, i. 13. 


Judgments, how far preferable in payment to other 
debts, iv. 302. 


Juriſdiction, eccleſiaſtical ; origin thereof in general, ii 
29. origin thereof within this realm in particular, zo. 
at firſt conjoined with the temporal, 30. ſeparated by 
William the conqueror, 31. papal incroachments after 
the conqueſt, 32. oppoſed by the ſtatutes of proviſors, 
34- aboliſhed in the reign of king Henry the eighth, 
36. 

Juris utrum, writ of, what, ii. 318. 

Aus partonatus, form and manner of the trial thereof, 
i, 19. effect of ſuch trial, 25. 


I. 


Idiot, whether he may marry, ii. 415. whether he may 

_ a will, iv. 45. guardians of idiots, who may 
e, 104. n 

Ile, in = church, whence ſo called, i. 315. a private 
property, 316. to go with the houſe, 317. 

Images, in the church, i. 345, 346. aboliſhed. 347. 
ii. 308. | 

Impꝛopziatien; difference between impropriation and 
appropriation, ii. 309. iv. 12. 

Impubertp, a cauſe of divorce, ii. 458. 

Inaguration of the king, to be obſerved as an holiday, 
ii. 299. | 

Indemnitp, what. what. i. 72. ii. 310. 

Judicavit, writ of, what, i. 26. ii. 310. 

Induction to a benefice, manner of it, i. 155. effect 

- thereof, 159. requiſites after induction, 160. oof 

Infants; 


J. 
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Inkante, at what age they may marry, ii. 402. at what 
age make a will, iv. 43. infant may be an executor, 
112. infant executrix marrying, 112. payment of a 
legacy to an infant, 319. to ſue or defend by guardian, 
110. ; 

J:nfrmartne, in the religious houſes, ii. 486. 

Inhibition, what, ii. 310. 

Inſtitution to a benefice, i. 148. requiſites to be per- 
formed at the time of inſtitution, 148. form and man- 
ner of inſtitution, 151. effect thereof 153. ſuper- 
inſtitution, 154. 6 

Interdict, what, ii. 312. effect thereof, 312. now diſ- 
uſed. 312. 

Intereſt, how far to be allowed, on payment of debts by 
an executor or adminiitrator, iv. 324. on a legacy, 
310. 

Jaterlocutozp decree, what, ii. 312. 

Jateſfatcs, iv. 227. diſtribution of their effects, 339. 

Intruſion, what, ii. 313. conſtitutions againſt it, 313. 


Inventoꝛg, what things to be put therein, iv. 253. form 


thereof, 430. 
Invitarozp, what, ii. 318. iii. 231. 
Joo facto, extent of theſe words, i. 363. ii. 218. 


K. 


Lalendac ; year to begin on the firſt of January, ii. 319. 
eleven days thrown out, 320. writings to bear date 
according to the new ſtyle, 320. courts and meetings, 
320. Eaſter and other holidays. 322. fairs, 323. 
paitures, rents, coming of age, 324. 

I: :yton's fellowſhips, in St. John's college, Cambridge. 
j. 429. | 

Uing, bis ſtyle and title, iii. 111. 361. his oath at his 
coronation, iii, 305. not to be a papiſt, iii. 150. not 
to marry A papiſt, 150. to be of the church of Eng- 
land, i. 367. his ſupremacy in eccleſiaſtical matters, 
iii. 358. 

— King's arms, put up in the church, 1. 346. 

—— King's inauguration day, ii. 299. « 

King Charles the firſt, his martyrdom to be ob- 

| ſerved es a faſting day, ii. 294. | 

——— King Charles the ſecond, his return to be ob- 

ſerved as a day of thankſgiving, ii. 295. 


Kneeling, at the ſacrament ; fignificance thereof, ii. 395+ 
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L. 


Lambs, tithe of, iii. 468. 

Lapſe, what, ii. 326. incurred in fix months, 327, 
from what time the months to be computed, 327, 
caſe where an inſufficient clerk is preſented, 328, 
where the lapſe happeneth through the biſhop's own 
default, 429. lapſe ſhall not incur per ſaltum, 3230, 
biſhop being both patron and ordinary, ſhall not have 
twice ſix months, 330. lapſe incurred during the me. 
tropolitical viſitation, 331. biſhop dying after lapſe in- 
curred, 331. no lapſe from the king, 331. patron's 
right, where advantage of the lapſe is not taken, 332. 
whether a donative will lapſe, 333. 

Law patentees, validity of their grant, i. 461. 

Leaſes, by the common law, ii. 334. by the enabling 
ſtatute of the 32 Hen. 8th, 325. of biſhops, by the 
diſabling ſtatute of the 1 Eliz. 345. of other corpo- 
rations, ſole and aggregate, by the diſabling ſtatute of 
the 13 Eliz. and other ſtatutes, 354. bonds and judg- 
ments to defraud the ſaid ſtatutes, 359. further regula- 
tions as to college leaſes, 360. how leaſes of benefices 
with cure become void, by non-refidence, 362, leaſe 
a chattel, and goes to the executor, iv. 254. 

Lecherwite, what, ii. 371. 

Leqcurer, who, ii. 307. how appointed, 367. licence, 
and his duty thereupon, 368, lecturer in cathedrals, 
i, 263. 

Legacy; what perſons are incapable of a legacy, iv. 313. 
ademption of legacies, how, 314. legacy where to be 
ſued for, 315. fecurity to be given, when the day of 
payment is diſtant, 319. payment of a legacy to an 


infant, 319. in what caſe a legacy ſhall bear intereſt, 


and from what time, 324. maintenance and education, 
how far to be allowed, 329. payment to a feme co- 
vert, 332. ſecurity to refund, in caſe of inſufficiency 
of aſſets, 332. in what caſe Jegatees ſhall abate pro- 
portionably, 334. | 

Legatees, of three kinds, ii. 370. | 

Lecgatine, conſtitutions, what, Pref. page x, 

Legend, what, i. 346. ii. 370. 

IL:gitiume, what, iv. 380. 

Letters dinilſozy, ii. 33. | 

Le wdneſs, anciently puniſhable in the leet, ii. 371+ pre- 
ſentable in the ſpiritual court, 371. yet 8 

al ſo 


heads rad 
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alſo by the temporal laws, 372. temporal puniſhment 
in caſes of. baſtardy, 373. adultery a cauſe of divorce, 
373. clergymen further puniſhable, 374. what ſhall 
be ſufficient evidence of the offence, 374. 

Libel, what, ii. 375. copy of the libel to be delivered to 
the defendant, 375. defamatory libel, what, ii, 119. 

Lice te, of preachers, iii, 254. of lecturers, ii. 268. 
of curates, ii. 58. of ſchovimaſters, iii. 309. of phy- 
ficians, iii. 84. of ſurgeons, iii. 85. of midwives, ii. 
468. of marriage, ii. 426. licenſing of printing, i. 
461. 

Libzarp, parochial ; ordinary to viſit the ſame, ii. 378. 
to be locked up during the vacancy of the church, 378. 
new incumbent to give ſecurity, 379, and to make 
new catalogues, 379, books not to be alienated, 379. 
remedy in cafe of books loſt or detained, 379. account 
to be kept of new benefactions, 380. new regulations 
from time to time how to be made, 380. 

Lily's grammar, to be taught in ſchools, iti, 316. 

Limitation, ſt tute of, how far pje:dable in equity, iv. 
311. whether pleadable againſt legacies, 313. 

Litanp, at what times to be uſed, iti. 252. 

London, manner of paying tithes there, ili. 501. ſtatute 
enabling to diſpoſe of per ſonal eſtate by will, iv. 387. 
cuſtom of diſtribution in caſe of inteſtacy, 388. death's 
part diſtributabie according to the ſtatute of diſtribu- 
tion, 389. ſuperintendency of the court of orphans, 
389. children intitled, tho' born out of the city, 399. 
child intitled, tho' born afier the father's death, 390. 
child dying, the orphanage part ſurvives, 340. wite 
divorced ſhall not have her cuſtomary part, 391. cafe 

. where the huſband was attainted, 391. wife or chil- 
dren advanced, 391. what (hall be deemed a ſufhcient 
advancement, 392. child of age may releaſe the cuſtc- 
mary part, 394. whether the huſband can releaſe, 394. 
whether marriage without conſent bars the cuſtom, 390. 
whether the cuſtom extends to grandchiidren, 397. 
hotchpot only amongſt children, 397. whether a leaſe 
is aſſets within the cuſtom, 398. whether the truſt of 
a term, 398. a mortgage, 398. 

Lord's A penalty 1 to church on the 
Lord's day, iii. 218. due obſervation of the Lord's day. 
381. exerciſing worldly calling on the Lord's day, 
381. fairs and markets on the 5 day, 383. ſports 
on the Lord's day, 385. ſerving proceſs on the Lord's 


Cay, 388. robbery on the Lord's day, 389. 
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Lord's ſupper ; who ſhall or ſhall not be admitted to the 
holy communion, ii. 390, not to be adminiſtred in 
private houſes, 392. notice to be given of the holy 
communion, 392. names of the communicants to be 
delivered in, 392. what number is requiſite for com- 
municating, 393. concerning the communion table, 
393+ bread and wine by whom, to be provided, 393. 
cftertory, 394. habit of the miniſter officiating, 304. 
conſecration of the ſacrament, 395. poſture of the 
communicants, 395. communion in both kinds, 395. 
| bread and wine remaining, how to be diſpoſed of, 296. 
oblations due to the miniſter, 396. how often in the 
year to be adminiſtred, 397, penalty of depraving the 
holy communion, 398. ſervice when there is no com- 
munion, 399. 
Lunatick, whether he may marry, ii. 415. whether he 
may make a Wil, iv. 45. guatdians of lunaticks, 106. 


M. 


Packarel, allowed to be ſold on ſundays, ii. 383. 
Padder how tithable, iii. 461. 
Magiſter operis, in the religious houſes, who, ii. 486. 


Halometans, vath how to be adminiſtred to them, ii, 


400. 


Maintenance of infants, before their legacies become due, 


iv. 153, 329. : 
Mancheſter college, caſe of, i, 428. 
Wanual, what, i. 347. 


Marriage: | 

Who may marry ; at what age, ii. 401. conſent ot 
rarents or guardians, 402. Ievitical degrees, 405. 
dumb perſons, 415. ideots and Junaticks, 415, 
prieſts, 416. fix clerks in chancery, 419. doctors 
of the civil law, 419. | 

Of marriage contracts ; ſpouſals, what, ii. 420. de 
przeſenti, 429. de futuro, 429. not to be made pri- 
vatcly. 420. age far contracting, 420. what remedy 
mall be upon the contra, 42s. infant's. contract 
how far binding, 422, what conſent ſhall amount to 
a contract, 423. 


Of bans : previous notice , ii. 424. where to be pub- 


iſhed, 424. at what times, 424. proclamation there- 
of, 425. difſent of parents or guardians, 425. certi- 
ficate of banns publiſhed, 425. regiſter of bavns 


ubliſhed, 0 
p. 445 - 
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Of licence; who may grant, ii. 426. to whom, 426 
ſecurity to be given, ang oath to be ay, 426» 
forging licence, 428. 

When and where to be ſolemnized, ii. 429. clandel- 
tine marriages, eccleſiaſtical puniſhment thereof, 429. 
pecuniary forfeiture, 432. felony, 435. marriage to 
be void, 435. Scotch marriages, 437. 

Form of Glemnization; i ii. 442. witneſles preſent, 442. 
impediments alledged, 442, ring, 443. ſacrament, 
443- ſermon, 443. 

Fee for marriage, it. 444. whether any is due where 
the perſons are not married, 444. 

Regiſter of marriage, ii. 445. 

Certificate of marriage, ii. 447. 

Trial of marriage; by the eccleſiaſtical judge, ii. 448. 
biſhop” s certificate theteof, 449. evidence of mar- 
riage, what ſhall be ſufhcient, 450. 

Divorce: cauſes thereof, ii. 457. two kinds of divorce, 

458. a vinculo—for conſanguigity or affinity, im- 
puberty, frigidity, 458. a thoro et menſa ; for adul- 
tery, cruelty, 45g. divorce not to be on the ſole 
confeſſion of the parties, 461. what ſhall be deemed 
a compenſation of the crime, 462. ſentence of di- 
vorce, 462. coſts on both ſides to be paid by the 
butband, 463. 

Alimony, 'of eccleſiaſtical cognizance, ii. 463. to be 
only while the parties live ſeparate, 464. whether 
the wife may diſpoſe thereof, 464. 

Elopement ; how far the huſband in ſuch caſe is an- 
ſwerable for the wife's debts, ii. 464. ſeparating by 
conſent, 464. wife turned away, 465. leaving the 
huſband without conſent, 466. living with an adul- 
terer, 467. 

—Deviſe in reſtraint of marriage, how far valid, iv. 

158. 

„ brocage bonds, validity thereof, iv. 111. 

Partyr dom of king Charles the fiſt, to 4 obſerved as a 

day of faſting and humiliation, ii. 294. 

Paſt, what, ii, 468. how tithable, iii. 466. , 

D.turines, a religious order of triers, i. 479. 

Pap the twenty-ninth, to be obſerved annually as a day 

of thankſgiving, ii. 295, 

Petropolitan, who, i. 175. 

MED elex, regiſtry of wills there, iv. 215. 
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M:dwives, occaſion of being licenſed, ii. 468. their 
oath of office, 469. a temporal, not ſpiritual, office, 


Tk. tithe of, iii. 476. 

Mills, chargeable to the church rate, i. 356. tithe 
thereof how to be paid, ſii. 469. 

Pines, in glebe lands, whether they may be wrought, 
ll. 274. 

Mi oiles. corruptly, when ſo called, ii. 477. 

Miniſtec, ambiguous ſignification of che word, ili. 27. 

$ti7a!, what, i. 347. 

Mirt tithes, what, iii. 388. 

Modus decimandi. what, iii. 414. muſt have a reaſon. 
able commencement, iii. 416. muſt be ſomething for the 
parſon's benefit, 419. muſt not be one tithe in lieu of 
another, 419. muſt be different in kind from the thing 
that is due, 420. mult be certain, 421, ancient, 425. 
durable, 430. without interruption, 430. how deſtroy- 
ed, 431. how to be tried, 431. 

Monaf ecies? 

Origin of monaſteries, ii. 471, appropriation of churches 
made to them, i. 64. 

The ſeveral forts of monks ;—benediQines ;—cluniacks 
—grandmontines—carthuſians—ciſtertians, or ber- 
nardines — favignians, or fratres griſei — tironenſes 
—culdees, ii. 472, Jy 4+ 

Canons, ſecular, regular; — auguſtines — order of St. 
Nicholas — order of St. Victor — of St. Mary of 
Merton — premonſtratenſes — gildertines order 
of the holy ſepulchre or holy crots, li. 464, 5, 6. 

Nuns ; whence ſo called, ii. 477. ſeveral forts of 
nuns, 477. order of Fontevrault, 477. cf St. Clare, 
or minotreſſ:'s, 4 7, order of St. Bridget, 478. 

Friers ; whence ſo called, ii. 476. — dominicans — 

franciſcans — capuchins — Trinitarians, or maturines 
—carmelites—croſied or crouched friers — auſtins, 
or erem tes o der of the fac — bethlemites — order 
of St. Anthony of Vienna—bonhommes, 478. 

Miliicary offers; Wy bolpitalars — teniplars — 
order of Sr. Essens. i. 481. 

Of the feverai K nds of houſes, — cathedrals — col- 
I-gr's — abhics — priories —preceptories — comman- 


ie Cx holt rieries —hermitages — chauntries 
ene le 482.—484. 

Od ces e — abbat — prior ſubabbat — ſubs 

5 rior — megitter operis — 'eleemoſynarius — pitan- 


tiarius 
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tiarius—ſacriſta — cameratius — cellerarius — the- 
ſaurarius—precentor — hoſtilarius — infirmarius — 
reſectibnarius — coquinarius — gardinarius — por- 
tarius — wiiters —an nalifts, ii. 485. 487. 

Diſſolution, — templers diſſoſved — other diſſolutions 
before the 27 Hen, 8. — diffoJutica by the 27 
Hen. 8. — by the 31 Hen. 8. — by tte 32 Hen. 8. 
— by the 37 Hen. 8. — by the 1 Ed. 6th; ii. 487. 
493. | 

Obſervations; number of Houſes ſuppreſſed, ii. 495. 
value, 490. Humber of ons, 407. how the reve- 
nues were Gifpcics of, 98. concivfion, 498. 

How iartheic lands were exempt from tithes, iii. 


Monuments erected in the church or churchyard, i. 250. 

PS avians, their affirmation to be taken inſtead of an 
oath, ii. 175. iii. 13, 19. exempted from ſerving in 
war, ii. 175 

Poꝛt d'auce uo, aſſize of, what, i. 98. 

MPoztgage, deviſe thereof paſſeth the lands, iv. 142. aſ- 
ſets for payment of debts, 288. how far preterable 
in payment to other debts, 305. 

Poztmait, what, ii. 500. r-Kaints of mortmain, 500. 
relaxation of thoſe reſtraints, 503. further reſtraints by 
the ſtatute of the 9 G. 20. 505. colleges how far af- 
fected thereby, i. 447. ii. 506. 

Moztnary, what, ii. 513. limitation of mortuaries by 
ſtatute, 514. how recoverable, 518. mortuaries in the 
dioceſes of Bangor, Landaff, St David's, and St Aſaph, 
516. in the archdeaconry of Cheſter, 516, in the 
archdeaconry of Richmond, 516. | 

Mulicr, meaning thereof in legal acceptation, i. 119. 

Puik2rs, not to be in the churchyard, i. 362. 

Pecel ſynod, what, i. 197. 


N. 


Nailer, James, indicted for blaſphemy, iik 204. 
National ſynod, iii. 119. 
Nave of the church, whence ſo called, i. 315. 
Ne admittas, writ of, what, i. 27. ili. 1. 
New ſtyle eſtabliſhed, ii. 319. 
Next avoidance, how far grantable. i. 10. form of ſuch 
Brant, 45. 
Nofurn, what, iti. 1. 
Non conkoꝛmiſts, Sce Oiſlenters. 
Kk4y N2n 
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Non decimndo, what, iii. 410. 

Non-reſidenc e, See Reſidence. 

Not abi la bona, what, iv. 189. 

Notary publick, who, iii. 1. how appointed, 2. how 
ſworn, 2. his office in conteſtation of ſuit, 2. authen- 
ticity of his proccedings, 3. Stamps. 3. 

Novel diſteiſin, aſſize of, what, iii. 3. 

November the fifth, to be obſerved annually as a day of 
thankſpiving, ii. 292. 

Nuncupative will, what, iv. 98. form thereof, 437. 


O. 
Oath: 

Lawſulneſs of an oath, iii. 4. oath ex officio, 4. oath 
of calumny, 6. voluntary or deciſive oath, 8. oath 
of truth, 8. oath of malice, 8. ſuppletory oath, 8, 
oath in animam domini, 11. oath of damages, 11, 
oath of coſts, 11. oath of purgation. 12. other cath; 
of uſe in the courts, 12. oath of allegiance, 12, 15. 
cf ſupremacy, 12, 15. of abjuration, 12, 16. oaths 
of quakers, 13, 17. of the moravians, 13, 19. of in- 
fidels or aliens, 13. oaths and declarations to quality 
for officcs, 14. 

Oath of the king at his coronation, i. 367. iii. 365. 
of biſhops at their conſecration, i. 184. 188. of 
rural deans, ii. 114. of canonical obedience by per- 
ſons preſented to a benefice, i. 148. againſt ſimony, 
iii. 330. vicar's oath of reſidence, i. 148. curate's 
oath of obedience, i. 280. ji. 60, oath of office by 


ſurrogates, ii. 420. iii. 372. by publick notaries, in. 


2. by chuichwardens, i. 374. by ſideſmen, 1. 375: 
by midwives, ii. 469. of executors, iv. 209. of ad- 
miniitrators, iv. 242. | 
Dit, what, iii. 19. 
Lbiitions, what, iii. 19. 
Dbſe vants, an order of friers, ii. 479. 
O ventions, what, iii. 19. 
Okf wings, whether due of common right, iii. 20. how 
_ recoverable, 21. | | 
Oſkert zy, what, i. 341. how to be diſtributed, ii. 
394. 
Office; whether grantable to two jointly, ii. 45. grant 
thergof how reftrained by the diſabling ſtatute of the 
1 Elz. ii. 345. office not to be ſold, ii. 42. the appoint- 
ment of officers in the eccleſiaſtical courts, ſi. 39. 
oaths and declarations to qualiſy for offices, iii. 14. 
2 Orkäcial 


iris ne 


— — 
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Official, who, iii. 21. official of the archdeacon, i. 89. 
267. official principal, his qualification, 267. his ju- 
riſdition and power, 268, duration of his office, 270. 

Oy ftyle, aboliſhed, ii. 319. 

Option, what, i. 219. 

ator, what, i. 274. 

Orcharde, tithe thereof how to be paid, iii. 465. 

Oꝛdinal, what, iti. 22. 

Ozdinarp, who, iii. 22. 

Ddination; of the order of prieſts and deacons in the 
church, iii. 23. of the form of ordaining prieſts and 
deacons, annexed to the book of common prayer, 24. 
the ſame eſtabliſhed by the thirty-nine articles, 25, by 
canon, 25. by act of parliament, 25, all other forms 
aboliſhed, 25. of the time and place tor ordination, 26. 
of the qualification of the perſons to be ordained, 27. 
age, 27. title, 28. teſtimonial, 30. examination, 32. 
letters dimiſſory, 33, oaths and ſubſcriptions previous 
to the ordination, 36. form and manner of ordaining 
deacons, 37. form and manner of ordaining prieſts, 38. 
fees for ordination, 39. ſimoniacal promotion to ordere, 
41. general office of deacons, 47. general ofhce of 
prieſts. 44. exhibiting letters of orders, 45. archbi- 
ſhop Wake's direction to the biſhops of his province, 
in relation to orders, 45. 

Oꝛgans in the church, i. 346. 

naments of the church, . 338. 

Oꝛphans, in London, iv. 389. 

:Dcniatozy, what, iii. 56. 

Oltt..ry, who, iii. 56, 324. 

£ufliw, whether he may make a will, iv. 57. 

Orkord. See Colleges. 


1 
Dall, what, iii. 56. 
Dannage, what, ui. 57. 
Paper, duties thereon to be drawn back ſor certain books 
printed in the univerſities, i. 452. 
Papiſts. See Popery. 
Paraphernalia, what, ii. 425. iii. 57. iv. 260. whether 


deviſable by the huſband, 260. whether good againſt 
debts, 261. 


Pardan, effect thereef in eccleſiaſtical matters, iii. 57, 

Pariſh; firſt inſtitution of pariſhes, i. 60, 61. iii. 58. 
perambulation of the boundaries of pariſhes, iii. 60, 
bounds of pariſhes where to be tried, ili. 61. 


Pariſh 
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Pa: ith tlerk, who, iii. 63. his qualification, 63. how 
to be appointed, 63. how to be admitted, 64. his ſa. 
lary, 64, the ſame how recoverable, 65. how removeable 
from his office, 67. 

P cryial chapel, what, i. 276. parochial library, ii. 

378. 5 i 

P. in, who, iii. 69. parſon imparſonee, 69. 

Darteldges avd pheaſants, whether tithable, iii. 468, 

Pan n heel n departing out of this life, iii. 32). 

Pafrisrch, who, i. 175. iii. 70. 

Pr. ve ronage, See Advowſen. 

Petulier, what, iii, 70. roval, 70. archiepiſcopal, i. 117, 
iii. 70, epitcopal, iii. 71. of dezns, prebendaries, and 
others, 71. of monaſteries, 72. anneals from places 
exempt, i. 57. iii. 72. viſitation of places, exempt, 
iti. 72. 

Penarce, what, iii. 74. private, publick, ſolemn, 74. 
regul-ijons thereof by caron, 75. hy ſtatute, 76. dil- 
poſal of the commutau3n money, 77. 

Peuſier, whet, iii. 79. origin thereof, i. 78. in. 79, 
how recoverable, 79, 80. a 

28 waat, i. 280, iii. 81, how recoverable, 
tit, 82. 

Perambulation of the boundaries of a pariſh, iii. 60. 

Perinde valcre, writ of, what, iii. 82. 

JIerfury in the eccleſfiaſtica] court, how puniſhable, 
ili. 82. | 

Perpetual curate. See Curates. 

DOcriohal tithes, what, iii. 388. 


rte pete, what, iii. 83. 114. anciently paid to the 


ſee of Rome, 114. aboliſhed, 114. 

Phyſicians, how far neceſſary to be licenſed, iii. 84. 

Die, what, i. 348. iii. 87. 

Pigeons, tithe of, iii. 468. pigeons in a dove houſe go 
to the heir, iv. 253. 

Pigs, tiche of, iii. 467. 

Pitantlanus, in the religious houſes, who, ii. 486. 

Places of biſhops, what, i. 198. 

Plantations, wills there, iv. 194. eſtate there, aſſets for 
payment of debts, 291. 

P!ays, not to be acted, in the church or churchyard, 
1. 361. nor within the univerſities, 478. 

Plough alms, what, iii. 87. 

Phiraiify, reftaints thereof by canon, iii. 88. by ſta- 
tute, 89. diſpenſation of plurality, 94. regulations 
thereof, 99. manner of obtaining a diſpenſation, 101. 
form ot a diſpenſation, 103. leaſes of pluraliſts, 105. 


Pclygamy» 


ow 
ſa. 
le 


ii. 


Praemunire, ſtatute of, iti. 114. 
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Aygamp, what, iii. 106. puniſhment thereof, 107. 


3202 box, to be in churches, i. 340. 
Popecy; papal ineroachments within this realm, iii. 110. 


popiſh juriſdiction aboliſhed, 110. peter pence aboliſh- 
ed, 114. firſt fruits and tenths taken from the pope, 
115. pope's preſentation to benefices, 115. appeals to 
Rome, 116. bringing bulls and other inſtruments from 
Rome, 119. popiſh books and relicks, 120. jeſuits 
and popiſh prieſts, 122. ſaying or hearing mals, 125. 
frequentiag conventicles, 126. foreign education of 
papiſts, 126. popiſh children of proteitants, 129. pro- 
teſtant children of papiſts, 129. p-piſts not repairing to 
church, 129. perverting others, or being perverted to 
popery, 138. entring into foreign ſervice, 139. refuſing 
the oaths and ſubſcriptions, 139. armour and am- 
munition, 143. horſes, 145. pop ſh baptiſm. 145. 
marriage, 146. burial, 146. heirs of popiſh recuſanis, 
147. popiſh wife, 147. popiſh ſervants or ſojourners, 
148. popiſh ſchoolmaſters, 149. papiſts not to ſucceed 
to the crown of this realm, 150. ſhall not fir in either 
houſe of parliament, 151. ſhall not preſent to benefices, 
153. papiſts ſhall be as excommunicated, 160. {ſhail 
not repair to court, 160. ſhall not come within ten 
miles of London, 162. ſhall not remove above five 
miles from their habitation, 163. ſhall be diſabled as 
to law, phyſic, and offices, 167. ſhall not be execu- 
tors, adminiſtrators or guardians, 168. inrolling deeds. 
and wills of papiſts, 169. regiſtring eſtates of papiſte, 
170. papiſts to pay double taxes, 174. lands given ta 
ſuperſtitious uſes, 174. preſentment of papiſts to the 
courts ſpiritual and temporal, 175. information againſt 
papiſts not reſtrained to the proper county, 176, peers 
how to be tried in caſes of recuſancy, 176. papiſts con- 
forming, 176. ſaving of the eccleſiaſtical juriſdiction, 
178, — form of the declaration againſt popery, iii. 17. 
form of the papiſts oath of allegiance, iii. 179. 


P22ta-ius, in the religious houſes, who, ii. 487. 
Poztifozium, what, i. 347. iii. 22. 

Poꝛtion of tithes in another pariſh, iii. 390. 

Poꝛztuis, what, i. 347. iii. 22. 

Potatoes, tithe of, iii. 465. 

P24ed:al tithes, what, iii. 388. | 
Naemonſtratenſes, a religious order of canons, ii. 476. 


2emintentes clauſe in the writ of ſummons to patlia- 
ment, ii. 20. 


Pecaching, 
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P2caching, not to be without licence, iii. 254. duty g 
preachers, 257. prayer before ſermon, 256. 
zebendarp, who, ii. 83. | 
2aecentoz, ip the religious houſes, who, ii. 486. 
zeceptozies, in the religious houſes, what, ii. 484. 
zerogative court, iii. 181. 
2efcription, concerning tithes, what, iii. 40g. preſerip- 
tion in the common and eccleſiaſtical laws different, 
209, what length of time will create a preſcription 
in the eccleſiaſtical courts, i. 76, 334, 337. iv, 31, 
207. | 

Pꝛeſentation to a benefice, i. 123. difference between 
preſentation and nomination, 124. preſentation to be 
to a void benefice, 124. preſentation by an infant, 124. 
by coparceners, jointenants, and tenants in common, 
125. by executors, 125. by the huſband in right cf 
his wife, 126, by tenant in dower, 126, by the mort, 
gagce, 120. by the king during the vacancy of a bi- 
ſhoprick, 126. by the king on promotion to a biſhop. 
rick, 127. by the lord chancellor of benefices in the 
king's gift, 129. whether an alien may be preſented, 
130, whether a layman or a deacon, 131. a pluraliſt, 

131. whether a man may preſent himſelf, 131. whe- 
ther the ſon next immediately after his father, 131, 
within what time a preſentation ſhall be, 133. whe- 
ther it may be by word, 134. form of preſentation, 
134. Whether it may be revoked, 135. examinaticn 
ot the perſon preſented, 136. original right of exami- 
nation in the biſhop, 136. time for examination, 138. 
manner of examination, 139. biſhop's refuſal of ihe 
perſon preſented, 141. cauſes of refuſal, 141. notice 
of refuſal to be given to the patron, 141. remedy ir 
the clerk refuſed, by duplex querela, 143. for the pe- 
tron, by quare impedit, 147. 

Poeſcntments of churchw:rdens, origin thereof, i. 379 
to be framed upon articles of inquiry, iv. 22. to de 
upon oath, 23. how far it may be ſafe to preſent upon 
common fame, 24. preſentment in what manner to be 


made, 25. at what times to be made, 25. penalty for 


not preſenting, 26. 
I)2iefi, a word of ambiguous import, iii. 43. 
Peimate, who, i. 175+ 
Pz2inc1pal credits, in what caſe adminiſtration may be 
granted to him, iv. 236. 
P2192 and prioreſs, who, zii. 485. 
Peiories alien, ii. 483. of 
Pꝛivileces 


Nr 


6f 


e 
) 
, 
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P2ivileges of the clergy, iii. 182. not bound to ſerve 
in a temporal office, 182, nct reſtrained from ſerving 
in a temporal office, 182. not bound to ſerve in war, 
184. not bound to appear at the torn or leet, 184. not 
to be arreſted in attending divine fervice, 185. penalty 
for laying violent hands on a clerk, 187. ſhall 
have the benefit of clergy more than once, 188. ex- 
empted from ſerving on juries, 188. ſhall not be 
amerced after the quantity of his ſpiritual benefice, 
188. how far ſubje&t to penſions or ſervices to the 
king, 189. ſheriff not to levy on his eccleſiaſtical goods, 
189. diſtreſſes not to be taken in the lands of the 
church, 190. how far liable to taxes and other publick 
charges, 192, 

Pꝛobate of wills, iv. 187. 

P2oceſs, ſerving on the Lord's day, ii. 388. 

P2octo2, who, iii. 200. his general duty, 200, 1. not 
to act without the advice of an advocate, 201. not ta 
be clamorous in court, 202. 

P2o2cu-ations, anciently made by proviſions in kind, 
iv. 28. now converted into money, 30. how re- 
coverable, 30. whether payable by lay impropriators, 

1. 

P2ofanencfs, indictable at common law, iii. 203. de- 
praving the chriftian religion by words or writing, 203. 
profaning 'the ſame in ſtage plays, 204. 

Prohibition, not grantable in caſes merely ſpiritual, 
iii. 206. not tor proceeding by the canon law, 207. 
not for trying temporal incidents, 207. not for a tem- 
poral conſequential loſs, 208. for temporal matter mixt 
with ſpiritual, 208. on trial of cuſtoms, 209. on the 
conſtruction of acts of parliament, 210. on refuſal of 
a Copy of the libel, 211. on a collateral ſurmiſe,. 211, 
on the huſband's ſuing on the wife's cauſe of action, 
212. ſuggeſtion to be firſt moved in the ſpiritual court, 
212. affidavit to be made of the ſuggeſtion, 212. 
ſtrict proof of the ſuggeſton not neceſſary, 213. ſug- 
geſtion traverſable, 213. not to be granted on the laſt 
day of the term, 213. in what caſe it may be after ſen- 
tence, 214.in what caſe the plaintiff may have a pro- 
hibition to ſtay his own ſuit, 214. party dying, 215. 
coſts, 216, 

P2otocal, what, iii. z. 

Provincial conſtitutions, what, Pref. page xi. provincial 
ſynos, ii. 17. | 

Pꝛopiſors, ſtatutes of, ii. 34+ iii. 117. 

Plalmodp, in churches, iii. 253. 

Publick 
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Publick nota:p, iii. 1. 
Publick 165014 2 


Due attendance on the publick worſhip ; all perſons to 
reſort to church, iii. 218. on pain of puniſhment by 
the cenſures of the church, 218. on pain of 124. 2 
ſunday, 218. on pain of 201 a month, 221, on 
pain of being diſabled from offices, 221. penalty 
of harbouring ſuch recuſant, 222. recuſant conform- 
ing, 222. 

Eſtabliſhment of the book of common prayer; power 
of the church to decree rites and ceremonies, iii. 222. 
liturgy before the acts of uniformity, 222. by the 
act of uniformity of the 2 Ed. 6th, 223. of the 
5 Ed. 6th, 226. of the 1 Eliz. 227. of the 13 & 
14 C. 2d, 229. books of common prayer to be pro- 
vided, 235. declaration of aflent thereunto, 236. 
ſubſcription and declaration of conformity thereto, 
238. penalty of contemning or not uſing the fame, 
240. penalty of being preſent at any other, 245, 
Orderly behaviour during the divine ſervice ; by the 
canons, iii. 245. by the ſtatute of x Mary, 246. 
by the act of toleration, 249. by the riot act, 249. 
Performance of the divine ſervice in the ſeveral parts 
thereof, iii. 249. common prayer to be uſed on ho- 
lidays, 249. on other days, 250. in what part of 
the church, 250. habit of the miniſter officiating, 
250, morning and evening prayer, 252. pfalms 
252. litany, 252. prayers and thankſgivings after 
the litany, 252. ſinging, 253. publication of ec- 
cleſiaſtical matters in the church, 254. preaching, 
254. homilies, 259. publication of acts of parlia- 
ment, and other temporal matters in the chuich, 
259. 


ulpit ro be in churches, i. 340. 

ur autre vie, what, iv. 409. 

2urgation, the form and manner of it, iii. 260. aboliſh- 
ed, 261. 


Q. 


Quakere, laws againſt them before the act of toleration, 


it, 161. how tar exempted from the penalties thercof 
by that act, 161. their affirmation admitted inſtead of 


an oath, 174. ſorms of their affirmations and declara- 


tions inſtead of oaths, iii. 17. their tithes and church 

rates how recove1able before juſtices of the peace, 1. 359. 

legality of their diſcipline, ii. 176. 3 
Us. 


FEE 
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Nuare impedit, in caſe of the diſhop's refuſal of a clerk 
preſented, iii. 262, form and manner of trial, i, 26. 

Quare incumb2avit, writ of, i. 27. iii. 262. 

Nuare non admiſtt, writ of, i. 27. iii. 263. 

Quarrelling in the church or churchyard, 1. 362. 

Queen Anne's bounty for the augmentation of ſmal! 
livings, ii. 257. | 

Querela dupler, what, i. 144. 

Queſtmen, who, i. 369, how appointed, 371. 

Nuod permit tat, writ of, iii. 263. 


R. 

Rave, iii. 263. 

Rape-ſeed, tithe thereof, iii, 444. 

Ratcliffe, Dr. his travelling phyſicians, i. 290. 

Nate, for the repair of the church, i. 349. 

Rationabili parte bonozum, writ of, iv. 386. 

Reader, in what caſe allowed in the church, iii. 269. 
antiquity thereof, 269. how appointed, 269, 

Reading desk, to be in churches, i. 340. firſt inſtitution 

+ thereof, iii. 250. 

3 part, of widows and children, what, iv. 
385. 

KRecognizances, in what order of debts to be paid, 
iv. 304. ; 

Recollects, an order of friers, ii. 479. 

Reconctliatton of a church, what, i. 309. 

Reconſecration of a church, when neceilary, i. 309. 

Reconvention, what, ii. 127. 

Recuſanf, who, iii. 122. 

Kckeckionarius, in the religious houſes, who, ii. 487. 

Reſulal, by the biſhop of a clerk preſented to a benefice, 
i. 141. Cauſes of refuſal, 141. notice of refuſal to be 
given to the patron, 141. remedy for the clerk refuſed 
by duplex querela, 143. for the patron by quatre im- 
pedit, 147. 

Regiſter, how appointed, iii, 270. his office and duty, 
270, | 

Regiſter b:ck, firſt inſtitution thereof, iii. 275. to be 
provided by che pariſh, i. 343. how to be kept, iii. 276. 
regiſter book good evidence, 276. whether diſſenters 
hive a right to be inſerted in the church regiſter, 276. 
regiſter of marriages in particular, 277. ot burials in 

particular, 278. 
end in arrear, goes to the executor, iv. 254. in what 
order of preference to be paid amongſt debts, 395. 

| Repair, 
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Repair of the church, i. 323. 

Reſidence, by canon, iii. 281. by the common lay, 2917. 
by the ſtatute, 282. hoſpitality to be kept by non-re. 

ſidents, 295. leaſes of non-reſidents, 296, refidence gf 
biſhops, 297. of deans, 299. of prebendaries and ci. 
nons, 298. of rectors and vicars, 299. of curates, 30l. 
of pluraliſts, 301. of perſons preſented by the uniye. 
ſities to popiſh livings, 302. * 

Reſiduary legatee, in what caſe he ſhall have adminiſin. 
tion of the effects, iv. 236. 

Acſignation, what, iii. 302. to whom to be made, zes. 
whether it muſt be made in perſon, 03. muſt be ab- 
folute, and not conditional, 303. muſt be accepted by 
the proper ordinary, 304. ordinary's power to refuſe, 
304. from what time lapſe after reſignation ſhall incur, 
305. corrupt reſignation, 305. general bond of relig- 
nation, whether valid, 335. 

Keſpond, what, ili. 306. 

 Reſto2ation of king Chazles the ſecond, to be obſerve 
as an holiday, ii. 295. : 

Review, commiſſion of, i, 57. 

Richmond archdeaconry, probate of teſtaments ther, 
iv. 223. | 

Rioh* ct advoivſoin, writ of, what, i. 26. 

Aing, in marriage, ſignification thereof, ii. 443. 

Aingers, their ſalary, i. 246. 

Hobberp, on the Lord's day, hundred not anſwerable fer 
it, ii. 389. | 

Rethet, what, iii. 306. 

Kogation days, what, ii. 286. 

Nopal diſpenſation, iii. ror, 

Ut! al dean, antiquity of the office, ii. 113. apportioning 
the diſtrict, i. 176. ii. 113. appointment of rural deans, 
ii. 114. their oath of office, 114. their holding rural 
chapters, 115. their «ttendance at the biſhop's vifita- 

tion, 117. their judicial and other authority, 117. con- 
tinuance in their office, 118. their diſuſe, 118. 


8. 4. 
Sabbath, or Lord's day, due obſervation thereof, ii. 381. 
Sac, order of, in the religious houſes, ii. 480. 
Datcraments, iii. 307. | 
Dacrilege, i. 265. | 
Sacra, in the religious houſes, who, ii. 486. 
Daftcan, how tithable, ili. 466. 1 
Danctnarp, privilege of, aboliſhed, i. 365. 


Savigniang, an order of monks, ii. 474. 
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A TABLE of the principal matters. 
Schools, power of foundation, iii. 308. ſchoolmaſter 
whether neceſlary to be licenſed, 309. penalty on papiſts 

teaching ſchool, 314. diſſenters how far allowed to 

teach ſchool, 314. whether the ordinary may deprive 
for teaching without licence, 315. in. what caſes curates 
ſh-1] have the preference in teaching ſchool, 315. ſchools 
ſubject to a commiſſion of pious uſes, where there is 
no viſitor, 316. whether the viſitor's power is conclu- 
five, 316. governors, eo nomine, are not viſitors,” 317. 
whether the truſt ſurviveth, on the ſeoffees dying away 
beyond the limited number, 318. ſchools how far lia- 
able to the publick taxes, 319. | 
Dcire facias, writ of, what, iii. 481. 
Scotland: | 
Epiſcopal miniſters there, to pray ſor. the king and 
royal family, ii. 183. 

Marriages there, in fraud of the ſtatute, ii. 437. 

Deats in churches, origin of the diſtin property therein, 
i. 330. of common tight to be repaired by the pari- 

ſhioners, 331. uſe of the ſeats in the pariſhioners, 331. 

biſhop to diſpoſe of the ſame, 331. churchwerdens 

power to diſpoſe of the ſame, 332. reparation necellary 
to make a title, 332. ſeat not to go to a man and his 
heirs, 333. ſeat may be preſcribed for as belonging to. 

an houſe, 333. and not as belonging to the land, 334. 

priority in a feat may be preſcribed for, 334. biſhop's 

diſpoſal of ſeats in the chancel, 334. impropriator's 
ſeat in the chancel, 335. vicar's ſeat in the chancel, 

335. ſeats pulled down, what ſhall become of the ma- 

tecials, 336. right to ſeats, where triable, 337. 

des of biſhops, what, i. 254. 
Sele veſtry, iv. 8. 


- Dentence, definitive, iii, 320. interlocutory, 320. ſen- 


tence muſt be in writing, 321. muſt be pronounced in 
preſence of the parties, 321. 

Sentences of ſcripture, on the walls of the church, i. 
343. 

D.qucſtiation ; during the vacancy of a benefice, iii. 321. 
Iv. 2. where non will accept a benefice, iii. 321. 
during a uit, 321. for neglect of duty, 321. for debt, 
322. for dilapidations, 322. who ſhall have the pro- 
fits pending an appeal, 322. ſequeſtrato:'s duty in re- 
celving the profits, iii. 322, iv. 3. how to account, 
"ll. 323. iv. 4. ſequeſtration diſcharged, iii. 323. 

D-711616, directions concerning the ſame, iii. 258. 


Vor. IV. LI Sexton, 


A TAB LE of the principal matters, 
Sexton, whence ſo called, sii. 324. how appointed, 324, 
where the office is \eletive, whether a woman may 
vote, 324. whether an woman may be elected, 324. 
whether a mandamus lies to reſtore a ſexton, 324, 
how diſplaced, 325. 


Shipton, prebend of, annexed to the proſeſſorſhip of lay 


in Oxford, i. 130. 

Sh ꝛoud, ſealing of, i. 250. | | 

Sick, viſitation of, iii, 325. communion of the fick, 
326. departing out of this life, 327. 

S.deſmen, who, i. 369. how appointed, 371. their oath 
of office, 375. 9 

Dignificavit, on a writ de excommunicato capiendo, 
ii. 222. X 

Simonp, by the canon law, iii. 328. oath againſt ſimony, 
330. ſimony by the ſtatute law, 331. concerning bonds 
ot reſignation, 335. form thereof, 351. 

Simple contract debts, to be laſt in payment, iv. 3c, 

Dinc-cure ; original of fine-cures, iii. 352. more than 
one incumbent to make a fine-cure, 352. poſſeſſion of 
fine-cures how to be obtained, 353. not within the 
ſtatute of pluralities, 353. 

Singing of plalms in the church, iii, 253. 

Dlander, how far of ſpiritual cognizance, ii. 119. 

Small tithes, whar, iii. 388. 

Sodomp, i. 234. | 

Don, whether he may be preſented to a benefice imme- 
diately after his father, i. 131. 

D.1'-ſhot, what, ii. 513. 

S} alate, archbilhop of, made dean of Windſor, i. 130. 

Spoliation, writ of, what, iii, 254. in what caſes grant- 
able, 354. 

Spoꝛts, how far permitted on the Lord's day, ii. 385. 
king James the firſt, his book of ſports, 387. licenſed 
by king Charles the fir, i. 314. 

Stamps, on the ſeveral eccleſiaſtical inftruments, iii. 353 

Sta law, what, Pref. page xxv. ſtatute inflicting no 

penalty, how to be inforced, ii. 451. | 

Stinendiarp prieſte, who, ii. 62. ili. 357. 


Striking in the church or churchyard, i. 362. 


Subdeacon, who, ill. 357. 
Subſcripfion': 

To the 39 articles; by perſons to be ordained, iii. 36, 
by clerks at inſtitution to a benefice, i. 148. by pet- 
ſons elected in colleges, 456. by officers in the ec- 
cleſiaſtic.] courts, ii, 42. by lecturers, ii. 368. by 

curates, ii. 57. by ſchoolmaſters, iii. 39. To 
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A TABLE of the principal mattets. 


To the book of common prayer; by clerks at inſtitu · 
tion, i. 1 50. by curates, ii. 57. 

To the three articles, concerning the ſupremacy, the 
common prayer, and the 39 arii-les; by perſons to 
be ordained, iii. 36. by clerks at inſtitution, i. 149. 
by lecturers, ii. 368. by curates, 57. by ſchool- 
maſters, ili. 309. | | 

Huffragan biſhops, who, i. 226. their fees, 227. their 
nomination and conſecration, 227. their power, 228. 
now diſuſed, 229. 

Duicide, iii. 358. 

Hundap, due obſervation thereof, ii. 38 t. 

Duperinſtitution, what, i. 154. 

Superviſozs of a will, their authority, iv. 115. 

Suppoſttitious births, i. 114. 

Supremacy z the king's ſupremacy by the common law, 
ili, 358. by the canons of the church, 359. by the 
39 articles, 360. by act of parliament, 361. the king's 
ſtyle and title, 361. penalty of denying the king's 
ſupremacy, 362. penalty of aſſerting the pope's ſupre- 
macy, 364. ſupremacy limited and defined by the acts 
of ſettlement at the revolution, 365. by the act of 
union of the two kingdoms of England and Scotland, 
371. oath of ſupremacy, iii. 12, 15, 364. 

Surgeons, how far neceſſary to be licenſed, ili. 85, 

Sur; lices, to be provided in churches, i. 340. 

Durrcgate, who, iii. 371. his oath of office, ii, 426. 
iii. 372. bond for the due performance of his office, 
iii. 372. 

Surrerder, by deed, ii. 340. in law, 341. 

Suſpenſion, ab officio et beneficio, iii. 371. ab ingreſſu 
eccleſiæ, 372. 

Swans, tithe of, iii. 468. 

Swearing, puniſhment thereof by the canon law, iii, 
373. by ſtatute, 373. 

DWnturne, his character, iv. 38 Jo 

Selva caedua, what, iii, 450. tithe thereof, 45r. 
pnod, general, national, provincial, dioceſan, iii. 376. 
— what, i. 261, iii. 377. how recoverable, iii. 
378. — | 

Spnodaticum, what, i. 261. 


T. 


Table of degrees of marriages prohibited to be ſet up in 
Churches, i, 343+ 


L12 Templars, 


A T ABLE of the principal matters, 


Templars, a religious order of knights, ii. 481. dif. 
ſolved, 487. | 
Tempozalties of biſbopricks, in the time of vacation, 

i. 206. |; 

Ten commandments to be ſet up in churches, i. 343. 

Tenants in common, who, i. 14. | 

Tenths, what, iii. 115. anciently paid to the pope, 115, 
given to the king, 115. 5 

Terrier, required to be made, iii. 379. authority there. 
of, 379. form thereof, 389. 8 . 

Teſt, form thereof to be taken againſt tranſubſtantiation, 

iii. 17. 

Teſtament, difference between will and teſtament, iv. 43. 
Tiſtes ſpnodales, who, i. 369, 379. iv. 22 
Teſtimonial, for orders, iii. 30. form thereof, 52, 3, 4. 

of a perſon preſented to a benefice, i. 140. 

Theſaurarius, in the religious houſes, who, ii. 486, 
Tithes : | 
Origin of tithes in England, iii. 387. 

The ſeveral kinds of tithes, with their nature and pro- 
perties, iii. 388. diviſion of tithes into præqdial, 
mixt, and perſonal, 388. diviſion of tithes into great 
and ſmall tithes, 388. tithes reſtrained to the pro- 
per pariſh, 389. portion of tithes in another pariſh 
390. tithes in extraparochial places, 390. 

Ot what things tithes ſhall be paid ; and of exemptions 
and diſcharges from tithes, iii. 391. of things that 
renew yearly, 391. once in the year, 391. things of 
the ſubſtance of the earth, 391. things feræ naturz, 
391. barren land, 392. foreſt land, 393. glebe 
land, 394. abbey land, 394. ancient demeſne, 405. 
common appurtenant, 405. 

Of modus's, or exemptions from payment of tithes 
in kind; and of cuftom and prefcriptions, iti. 409. 
difference between cuſtom and preſcription, 409. de 
non decimando, 410. de modo decimandi, 414- 
modus muſt have a reaſonable commencement, as 
from a compoſition real, 415. muſt be ſomething 
for the parſon's benefit, 419. muſt not be one tithe 
in lieu of another, 419. muſt be different in kind 
from the thing that is due, 420. muſt be certain, 
421, ancient, 425. durable, 430. without inter- 


ruption, 430. modus how deſtroyed, 431. how te 
be tried, 431. | 


Of the ſeveral particulars tithable, iii. 433. | 
Corn, and other grain, 434 balks and meres; 
435. headlands, 435. ſtubble, 435, aſter-eatage, 


435' 
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A TAB LE of the principal matters. 


435 tares cut to feed cattle, 435. beans and peaſe, 
Hay: and other like herbs and ſeeds, 440. aftermowth, 
441. after-eatage, 442. clover, 442. rape ſeed, 444. 
woad, 445. fern, 445. heath, furze, broom, 445. 
Agiſtment, or paſturage, 445. due de jure, 445. for 
what cattle, 446. for what lands, 447. by whom 
to be paid, 447. in what manner to be paid, 447. 
modus for the ſame, 448. | 
Wood, 449. whether it is tithable de jure, 449. whe- 
ther it is a great or ſmall tithe, 450. tithe of ſylva 
cædua by the canon law, 450. by the ſtatute law, 
451. no tithe of wood for timber, 456. no tithe of 
the roots. of trees, 459. nor of wood for huſbandry 


for hop-pales, 459. for making bricks, 459. of 
fruit trees, 459, of nurſeries, 459. in what man- 
ner to be paid, 460. by whom to be paid, that 
is whether by the ſeller or buyer, 460. modus for 
.the ſame, 469. 

Flax and hemp, to pay 5s. an acre, 460. 

| Madder, to pay 5 8. an acre, 461. 
ops, in what manner tithable, 462. 

Roots and garden herbs and ſeeds, as turnips, parſley, 
cabbage, ſaffron, 465. 

Fruits of trees; as apples, pears, acorns, 466. 

Calves, colts, kids, pigs, 467. 

Wool and lamb ; a mixt ſmall tithe, 468. at what time 
due, 468. in what manner to be tithed, 469. how to 
be proportioned in different pariſhes, 471. ſheep 
removed to avoid the payment of tithe lambs, 473. 
ſheep dying or killed, 473. lamb's wool, 474. ſheep 
agiſted, 475. locks of wool, 475. ſeveral ſtocks de- 
paſtured together, 475. modus for the ſame, 475. 

Milk and cheeſe; a mixt tithe, 476. not milk and 
cheeſe both, 476. payment thereof by canon. 476. 
cows depaſturing in different pariſhes, 477. when 
milk ſha}s be paid, and when cheeſe, 478. agiſtment 
of milk cattle, 478. manner of tithing, 478. modus 
for the ſame, 466. 

Deer and conies, 466. 

Fowl ; hens, ducks, geeſe, 468. ſwans, 468. turkies, 
408. pigeons, 468. partridges and pheaſants, 468. 
modus for the ſame, 468. 

Bees, 469. 

Mills, filhings, and other perſonal tithes, 46g. 
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or fuel, 459. nor for hurdles for ſhezp, 459. nor the two Hh, 
from page 465 
to 480 are both 
paged alike, 


AT ABL E of the principal matters. 


Of the ſetting out, and the manner of taking and car. 
rying away of tithes, iii. 474. general manner of 
ſetting out, 474. not before the crop is cut, 474. 
the parſon may not ſet it out, 474. yet he may ſee 
it ſet out, 475. muſt take care of it after it is 
ſet out, 476. may ſpread and dry it on the ground, 
476. and carry it away, 477, but muſt not do wilful 

damage, 477. 

Tithes how to be recovered, iii, 478. incumbent 
compelled to demand, 478. who to be ſued for the 

ſame, 478. to whom to be paid where the pariſh is 
not known, 479. anciently recoverable in the county 
court, 479. recoverable in the ſpiritual court ; by 
the canon law, and by divers ſtatutes, 479, recovery 
of treble value in the temporal courts, by the 2 & 
3 Ed, 6th, 486. recovery of double value in the 
eccleſiaſtical court, by the ſame ſtatute, 490. man- 
ner of ſuing for tithes in the eccleſiaſtical court, 
491. ſuit for ſmall tithes before juſtices of the 
peace, 495. ſuit for quakers tithes before juſtices 
of the peace, 497. tithes ſevered to be ſued for in 
the temporal courts, 500. ſuits for tithes in the courts 
of equity, 501. incumbent dying, 501. 

Tithes in London, iii. 501. 

Form of a leaſe of tithes, iii. 516. 

Tironenles, an order of monks, ii. 474. 

Title for orders; what ſhall be deemed ſufficient, iii. 
28. biſhop to provide for a clerk ordained without 3 
ſufficient title, 29. 

Toleration. See Diſenters, 

Tomb⸗ſtonc. See Burial. 

Tondure, what, iii. 195. 

Tranlubſtantiation, condemned, ii. 395. form of the 

declaration againſt it, ii. 395. iii. 17. 

Trees, in the churchyard, wuo hath the property in 
them, i. 320, | 

Trentars, what, iii. 519. | 

Trinitarian friers, a religious order, ii. 479. 

Troper, what, iii. 519. 

Tunic, what, iii. 519. 

Turkies, tithe of, iu. 468. 

Turnipe, how tithable, iii. 46 3. 


| V. 
Uacation of a benefice; who ſhall have the profits dur- 


Ing the vacation, iv. 1. ſequeſtration iſſued on a be- 


nefice becoming void, 2. management of the 25 
| ts 


A TABL E of the principal matters. 


fits, 3. ſupply of the cure, 3. ſucceſſor when to enter, 
4. ſequeltrator to account, 4. proportioning the profits 
with the predeceſſor's executors, 5. 
Vacation of biſhopricks, See Biſhops. 
Ueſtry, what, iv. 8. notice of the meeting, 8. who may 
vote, 9. hindring perſons from the meeting, 9. ma- 
jority concluſtve, 9. power of adjourning, 9. entry of 
acts made, 9. veſtry clerk, 9, beadle, 9. ſelect veſtry, 
10. 
Ueſtry clerk, his appointment, iv. 9. 
Uicarages, endowment thereof upon appropriation, i. 70. 
original enJownents where likely to be found, 72. 
vicarage a diſtinct benefice, 72. patronage of vicar- 
ages how acquired upon endowment, 72. authority 
of endowments, 73. preſcription where the endow- 
ments fail, 75. trial of endowments, where, 75. what 
length of time creates a prefcription, 75. endowment to 
be conſtrued favourably, 76. how far the ordinary hath 
power to augment vicarages, 77. augmentation of 
poor vicarages by the governors of queen Anne's bounty, 
Li. 257. vicarage how diſſolved, i. 83. form of the en- 
dowment of a vicarage, i. 84. 

Uicar, iv. 12. 

Uicar general, who, i. 266. how to be qualified, 267. 
his juriſdiction and power, 268. for what term the 
office is grantable, 270. 

Vigil, what, ii. 286. whence ſo called, i. 310. what days 
to be obſerved as vigils, ii. 286. 

U'ts ct modis, citation, what, i. 386. 

Ui laica removendi, writ of, what, i. 156. iv. 13. ef- 
fect thereof, ii. 318. 

Uiner's inſtitution of a profeſſorſhip of the common 
law, ii. 50. obſervations on his abridgment of the 
common law, gl. 

Uiſttation of churches and chapels, origin thereof, i. 
379. iv. 13. who ſhall viſit, iv. 14. how often, and 
in what order, 14. inhibition during the time of 
viſitation, 16. general power of the viſitors, 17. viſt- 
tation ſermon, 19. exhibits at the viſitation, 20. pre- 
ſentments, by whom to be made, 21. to be made upon 
oath, 23. articles of inquiry, 23. preſentments on 
common fame, 24. preſentment in what manner ta 
be made, 25. at what times to be made, 25. fee for 
taking in preſentments, 26. penalty for not preſenting, 
26. none to be preſented twice for the ſame offence, 
27. eburchwardens to ſupport their preſentments, 27. 
procurations, 28. anciently by proviſions in kind, 28. 
now converted into 8 30. whether due when 
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No viſitation is made, 30. to be ſued for in the ſpiri. 
tual court, 30. to be paid by rectories impropriate, 
where there is no vicar endowed, 31. impropriate 
rectory where there is a vicar endowed, 31. chapel of 
eaſe under a parochial] church, 31. churches newly 
erected, 31. places exempted, 31. 

Uiſitatoztal power, over colleges, and other charitable 
foundations, 1. 407. in the caſe of- ſchools, iii. 316. 

Void benefice. See Avoidance. 

Unluntary juriſdiction, what, i. 269. 


U. 


Union of churches, iv. 32. cauſes of union, 32. who 
may unite, 32. reſtraint of union by ſtatute, 32. in 
towns corporate, 33. union may be in futuro, 36. pre- 
ſentation to united benefices, 36. reparation of the 
united churches, 36. other payments and duties, 26, 
effect of union as to pluralities, 36. church united to 
a preBend, 36. union how tried, 37. 

Univerſities. See Colleges. 


Uſurpation, what, iv. 37. 
Uſury, by the civil law, iv. 39, by the canon Jaw, 40. 
by the common and ſtatute laws, 40. 


W. 


Make, or feſtival of the dedication of the church, i. 310. 

Malee, cuſtom of diſtribution of inteſtates effects there, 
iv. 423. ſervice in the Welſh tongue, iii. 232. 

Waſte, committing in the glebe lands, ii. 374. whether 
digging mines therein is waſte, 274. 

Watermen on the Thames, allowed to paſs on the 
Lord's day, ii. 383. ; 

Ter ap to the church, where to be ſued for, i. 366. 

Wieavon drawing in the church or churchyard, i. 364. 

Wihite friers, a religious order, ii. 479. 

WUWhitgift, archbiſhop, his table of fees, ii, 241. 

Whiciun-farthings, what, i. 280. iii. 81. 

Widews, at what time they may marry after their huſ- 
band's death, ii. 416. 

Wife, whether ſhe may make a will, iv. 47. wife being 
an executrix, 113. payment of a legacy to her how far 
good, 232. deviſe to her to her ſeparate uſe, 132. how 
far the wife is of kindred to the huſband under the 


ſtatute of diſtribution, 133. 
Wills : 


AT ABL E of the principal matters. 


Mills: 


Who may make a will; infant, iv. 43. idiot, 45, lu- 
natick, 45. perſon of weak underſtanding, 46. per- 
ſon in liquor, 47. married woman, 47. perſon under 
fear or reſtraint, 53. pet ſon circumvented by fraud, 54. 
deaf and dumb, 55. blind, 55. traitor, 56. felon, 57. 
felo de ſe, 57. outlaw, 57. excommunicate perſon, 57. 
Of what things a will may be made; of lands, iv. 58. 
lands to charitable uſes, 60. of an eſtate pur auter 
vie, 61. mortgage, 61. acvowſon of a living, 62. 
lands contracted for, but not conveyed, 62. leaſe, 
62, term for years, 62. debts or things in action, 
63. things which the teſtator hath not of his own, 
63. things in joint tenancy, 64. corn growing, 64. 
things not yet in rerum natura, 64. things belong- 
ing to the freehold, 65. things in executorſhip, 67. 
things in adminiſtration, 67. wife's goods by the 
huſband, 67. things obtained after the will made, 
68. 
Form and manner of making a will; of lands to be 
in writing, iv. 68. ſigned by the deviſor, 68. atteſt- 
ed and ſubſcribed in his preſence, 70. by three 
witneſſes, 74. what witnefles are neccilary for a will 
of goods, 96. declarations of truſt, 97. nuncupative 
will, 98. codicil, 99. donatio cauſa mortis, 100. qua- 
lification of the witneſſes, 75. appointing of guardi- 
ans, 102. appointing of executors, 112. wife being an 
executrix, 113. ſuperviſors of a will: their authority, 
11 5. atteſting the execution of the will, 116. how far 
it is neceſſary that the witneſſes know thatit is a will, 
118. wills to be conftrued favourably, 119, parol 
averment how far to be admitted to prove the inten» 
tion, 121. clauſe of perfect mind and memory, 
125. what words will paſs a fee ſimple, 125, de- 
viſe to a feme covert to her ſeparate uſe, 132. de- 
viſe to heirs female, 132. deviſe to one's relations. 
132. how far the wife is a relation, 133. deviſe to 
younger children, 134. life's eſtate, how implied, 
124. eſtate equally to be divided, 135. deviſe of 
mortgages paſſeth the lands, 142. advowſon, tithes, 
fee farm rents, 142. lands to be fold, 142. deviſe 
upon condition, 145. executory deviſe, what, 145. 
deviſe tending to perpetuity, 148. deviſe to children 
yet unborn, 151. in what caſe maintenance ſhall 
be implied, 153. houſhold ſtuff, 154. bouſhold 
goods, 154. all his goods, what it implies. 154. 
chattels 
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chattels doth not imply things which go to the heir, 
155. land implies the corn growing thereon, 156. 
deviſe in reſtraint of matriage, 158. condition not 
to give trouble to the executor, 163. thing deviſe; 
twice, 164. thing which a perſon hath not of his 
own, 164. in what caſes a legacy ſhall be ſaid to 
lapſe, 164. ſurplus, 172. wills how revocable, 178, 
Of ſeamens' wills, iv. 185, * 
Of the probate of wills, and adminiſtration of in— 
teſtates effects : 
Probate of wills; origin of the juriſdiction, iv. 18). 
biſhop, 188. peculiar, 188. archbifhop's preroga- 
tive in caſe of bona notabilia, 189. wills in the 
Britiſh colonies, 194. wills of land not ſubject to 
the eccleſiaſtical juriſdiction, 195. will of goods 
not effectual before probate, 195. refuſal of an 
executorſhip, 196. executor of his own. wrong, 
198. ccovexecutors, ſome of them do refuſe, 2c1, 
where one executor excludes the other, 201. 
where all refuſe, adminiſtration to be committed, 
202, within what time the will ſhall be proved, 
202. what the executor may do before probate, 
202. ordinary to cite the executor to prove the 
will, 204. mandamus to compel the ordinary, 
204. manner of proving the will, in common 
form, 205. in ſolemn form, 207. executors oath 
to render a juſt account, 209. bond to the like 
purpoſe, 219. probate making out, 215. repiſtry of 
wills in particular places, 215. probate of a will of 
lands not evidence, 216. probate of a will of goods 
and chattels how far evidence, 217. fee for probate, 
219. executor dying, 224 | 
Adminiſtration of inteſtate's effects; power of the 
ordinary, iv. 227, ordinary may be compelled, 
230. refuſal of adminiſtration, 233. to be granted 
to the widow or next of kin, 233. to the huſband 
cf the wife's effects, 235. to the father or mother 
of their children's effects, 236. to the grandmother 
before uncles and aunts, 236. to the ſon before the 
father, 235. half blood, 236. in general, to the next 
of kindred, 236. to the refiduary legatee, or princi- 
pal creditor, 236. adminiſtration during abſence out 
of the kingdom, 237. pendente lite, 237. during the 
minority of an infant executor or adminiſtrator, 
238. feme covert adminiſtratrix, 241. adminiſtrator 
dying, 241. where none will 2dminiſter, 241. may 
be granted out of the juriſdiction, 241. perſon can- 
not 
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not act before adminiſtration, 241. time of grant- 
ing adminiſtration, 242. adminiſtrator's oath, 
242. bond on granting adminiſtration, 242. fee 
for adminiſtration, 247. letters of adminiſtration 
allowed as evidence, 248. revoking adminiftration. 


248. 


Of the duty of executors and adminiſtratos in making 


an inventory, and getting in the effects of the de- 
ceaſed, iv. 250. adminiſtring before inventory made, 
250. laws requiring the making an inventory, 251. 
things to be put into the inventory, 253. 
goods, 253. Chattels, 253. debts owing by the de- 
ceaſed, 253. debts owing to the deceaſed, 254. 
leaſes, 254. extent, 254. rent, 254. corn or other 
things growing, 254. things fixed to the freehold, 
255. heir looms, 259. box with writings, 259. 
profits of lands to be ſold, 260. wife's paraphernalia. 
260. wife's goods or chattels, 264. manner of valu- 
ation, 264. in what caſes an inventory may be diſ- 
enſed with, 265. how far ſtrict formalities are ne- 
ceſſary, 265. ſtrictneſs requiſite in conteſtation of 
ſuit, 266. action given to executors, 257. action 
given to adminiſtrators, 268. aCtion in caſe of rent 
in arrear, 268. in what courts to be brought, 270. 
in what caſe co-exccutors mult all join, 271. caſe 
where one co-executor refuſeth, 271. in what caſe 
one may do what all may do, 271. one executor 
cannot ſue another, 272. co-executor dying, 272, 
executor of an executor, 273. adminiſtrator dying, 
274. executor of an adminiſtrator, 274. action 
brought againſt divers executors, 274. coſts, 275. 


Of the payment of debts by executors or adminiſtra- 


tors; ordinary liable, iv. 277. executors and ad- 
miniſtrators liable, 278. deviſee and heir at law of 
lands liable, 279. lands deviſed to divers to be ſold 
for payment of debts, one of them may ſell, 285. 
in what caſe the heir may enter for the condition 
broken, 286. fraudulent alienation of goods to de- 
feat creditors, 287. aſſets what, 288. in what caſe 
the lands and the perſonalty ſhall be charged in aid 
of each other, 292. in What caſe both executors 
{ha!l be charged, where one only hath aſſets, 295. 
what debts to be firſt ſatisfied, 295. forfeiture for 
not burying in woollen, 301. funeral expences, 301. 
overſeer of the poor dying, 301. charges of probate 
or adminiſtration, 301. debts due to the king on 


record, 392, debts due to the poſt office, 302. judg- 
ments, 
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ments, 302. decree in equity, 303. recognizances 
and ſtatutes, 304. mortgages, 305. rent, bonds, and 
other obligations, 305. ſimple contract, 307. in what 
caſe debts ſhall be paid peri paſſu, 308. in wh 
caſes intereſt ſhall be allowed, 310. debts barred þy 
the ſtatute of limitation, 311. executor, may file a 
bill to determine priority of payment, 312. debts to 
be paid before legacies, 312. 


Of the payment of legacies, and diſtribution of in. 


teſtates effects: 

Payment of legacies; what perſons are incapable of 
a legacy, iv. 313. in what caſes legacies are ta- 
ken away or extinguiſhed, 313. legacy where to 
be ſued for, 315. ſecurity to be given, when the 
day of payment is diſtant, 319. payment to an 
infant, 319. in what caſe a legacy ſhall bear in- 
tereſt, and from what time, 324. maintenance 
and education how far to be allowed, 329. pay- 
ment to a feme covert, 332. ſecutity to refund, 
332. if aſſets fall ſhort, in what caſe legatees 


thall abate, 334. co-executor dying, who ſhall 
be ſued, 339. 


Of the diftridution of inteſtates effects, iv. 339. of 
the ſtatutes of diſtribution, 339. of cuſtoms in 
particular places, 380. withia the city of Lon- 
don, 387. the province of York, 398. the prin- 
cipality of Wales, 423. the kingdom of Scot- 
land, 421. 


Account; executor's oath to account, iv. 425. admi- 


niftrator's bond to account, 425. before whom the 
account ſhall be, 425. ordinary's power to compe! 
the executor, 425. ordinary's power to compel the 
adminiſtrator, 425. parties intereſted to have notice, 
426. manner of paſling the account, 427. expences 
to be allowed, 428. money loſt, 428. diſcharge, 428. 
coſts, 428. whetber the adminiſtration bond ſhal! 
be put in ſuit for debts not paid, 428. 


Form of an inventory, iv. 430. of a will of lands, 431. 


of goods, 431. of lands and goods, 433, of a codic!), 
34. of a noncupative will, 437. 


Wittena gemot, what, i. 197. 
TU oad, tithe of, iii. 445. 

Mod, tithe of, iii, 449. 

Wool, tithe of, iii. 468. 
WMoollen, burying in, i. 240, 
Tal oolſton's caſe, for blaſphemy, 111. 205. 


Women; 
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Women ; carnally knowing a woman child under ten, 

ili. 263. taking a woman by force, 264. taking a wo- 
man having ſubſtance, 264. taking a woman under 
ſixteen, 266. raviſhment, 268, | 


Writ of right of advowſon, i. 25. 
Writers, in the religious houſes, their office, ii. 487, 


d 


Pork, province of; cuſtom of appointing guardians, iv. 


102. of diſtribution of inteſtates effects, 380, 398. 
border ſervice there, 381. 
Porkſhire, regiſter of wills therein, iv. 215. 
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